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APPELLATE CIVIL«. 
Before Mr, Justice M, C. Ghose, 
CORPORATION OF CALCUTTA 


f. ' 
THE MONARCH BIOSCOPE CO,* 


License—Caleutta Municipal Act (LU B.C. of 1933), Sec. 301— Gnema skom— 
Peripatriie Company—Owner to take license before preparing to epen ihe 
Cinema Cinematograph Act ( u of :918 ) is ne bridet, construction of. 
As Section 391 of the Calcutta Mnnicipel Áct;of 1923 ls applicable to 

Cinomatograph show, it is obligatory’ upon a peripatetic Bioscope Company 

CM ie Cee oe ee 
A peripatetic Bioscope Company obtained a license from the Commissioner of 


Police, Calcutta, to exhibit at a certain Mela within the Corporation of Calcutta. ' 


. According to their license they were opening. the cinema show on the agrd 
April, 1929. They had put up their temporary erections and were selling their 


tickets when a Corporation Officer appeared with Police and prevented the Com-: 


pany from exhibiting the Cinema show on the ground peo had not taken a 
license from the Corporation of Calcutta t 


Held, that the Corporation Officer did not exceed thèir authority in suppress, 


lag it. 

That it was the duty of the Company to take, a. license- before preparing to 
open the claema. 

That the Clnematograph Act of 1918 I ind bas to the application of 
Section 391 of the Calcutta Municipal Act, 28) >’ 

That the Corporation Officer had not acted’ ultra sires in suppressing the 
cinema without giving the Company an opportunity to take a license. =’ 

That it was not wrong on the part of tho Corporation not SPE rari 
ugninat the Company: in the Magistrate's Court. 

The business of a Muniolpal Corporation is not only to secure the safety of 
the public but also to secure their comfort and convenience, 

Every Act must be construed according to the plain menning of Its terms and 
if the plain meaning is clear, the Court must take that plain meaning without 


* Appeal from Appellate Decree No. 2022 of 1933, against the decree of 
B. Mustaphi Esq , Additional Subordinate Judge, 1st Court, of 24-Perganas, 
dated the 27th June. 1933, modifying that of Babu Narayan Chandra Baw, 
Munsiff, 1st Court, Allpore, dated the asth May, 1932, 
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foference to the previous law on the subject or the proceedings of the Select 
Committee, 

Appeal by the Defendant. 

Suit for damages. 

The material facts appear from the judgment. 

Messrs. Atul Chandra Gupta and Pashupati Ghose for the | 
Appellant. 

Messrs. Amarendra Nath Bose and Abinash Chandra Ghose for 
the Respondent. — ` 

The following judgment was delivered : 

This is an appeal by the defendant, the Corporation of 
Calcutta. 


The facts in short are these. The plaintiff, the Monarch Bios 
cope Co. which is a peripatetic Bioscope Co., obtained a license 
from the Commissioner of Police, Calcutta, to exhibit at a certain 
Mela within the Corporation of Calcutta and according to their 
license they were‘ opening the Cinema show on the 23rd April, 1929. 
They had put up their temporary erections and were selling their 
tickets when a Corporation Officer appeared with Police help and 
prevented the Company from exhibiting the cinema show on the 
ground that they had not taken a license fromthe Corporation of 
Calcutta. The plaintiffs case is that after they {obtained a license 
from the Commissioner of Police they were not bound to take a 
further license from the Corporation of Calcutta and the action of 
the Corporation Officer was wra vires fand oppressive and they! 
claimed damages for the same. The trial Court held that the 
plaintiffs were legally bound to take a license from the Corporation 
and as they had not done so, the action of the Corporation Officer 
wae not illegal. The trial Court dismissed the suit. In appeal, 
the learned Additional Subordinate Judge has held that the plaintiffs 
were not bound to take a further license from the,Corporation and 
the action of the Corporation Officer was sé#ra vires and illegal. 
The Court awarded damages of Rs, 100, 


The main question in appeal is whether!,under Section 391 of 
the Calcutta Municipal Act it was obligatory on the! plaintiffs to 
take a license from the Corporation. Section 391 is in these terms: 
‘No person shall, without or otherwise than in¥conformity with the 
terms of a license granted by the Corporation in this behalf, keep 
open any theatre, circus or othet similar place of public resort, 


recreation or amusement.” The Court of appeal below thought 


that as the term ‘Cinema’ is not in Section 391 and inasmuch as 
the report of the Select Committee dealt with the Bill and it 
! 


Vor. LXIII.) HIGH COURT. 


appeared from the note of the Select Committee under the section 
that cinemas were not included in Section 391 in view of the 
Cinematograph Act of 1918, the cinematograph show does not 
come within the provisions of Section 39r. It is urged on behalf 
ofthe appellant that the proceedings of the Legislature cannot be 
referred to as legitimate aids to the construction of the Act in which 
they result, See the case of Administrator General of Bengal v. 
Prem Lai Muilich (1). Every Act must be construed according to 
the plain meaning of ‘its terms and if the plain meaning is clear we 
must take that plain meaning, without reference to the previous law 
on the subject or the proceedings of the Select Committee. In 
this case, after hearing the learned Advocites on both sides at great 
length it is absoluteiy clear that the term theatre or circus or other 
similar place of public amusement cannot possibly omit a cinemato- 
graph show. A cinematograph show isone of the most widely 
spread popular forms of public amusement.. It is held in a building 
similar to a theatre and it cannot possibly escape the words of 
Section 391. Ifthe Legislature which enacted the section intended 
to omit the cinema in view of the Cinematograph -Act of 1918 they 
should have specially stated it in a proviso to Section 391. As they 
have not done so and the words of the section are quite clear, we 
must hold that it includes cinematograph show. 

The next question urged by the learned Advocate 18 that under 
Section 391 it is an offence to keep open a theatre or other place of 
amusement. Itis urged that the show in question had not yet 
opened.: They were only selling tickets at the door and had not 
yet begun exhibiting the cinema show, This argument does not 
appeal to me. Ifthe plaintiffs had no legal right to keep open the 
Cinema they had no right to opentit without a license. 

The next argument is that it has always been the practice of the 
Corporation to serve a notice upon the proprietor of the place of 
amusement calling upon him to take a license and that itis not 
necessary to take a license until such notice is served. Such may 
have been the practice of certain officers of the Corporation bot it 
is clear upon the terms of the Act that it is the duty of the owner 
of the place of amusement to take a license in proper time before 
he opens the place of public amusement. It may be that the owners 
ofa place which had a license may be allowed some time of grace 
to renew the license but for a new show such as the plaintiffs were 
opening they must &ccording to the law take a license before they 
open their show. The mere fact that the Corporation chose-to 

(2 (1895) L. R. 221, A 107 ; I. L.R 22 Cale. 788, 
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give a notice would not make it legal on the part of the proprietor 
to open a show without a previous licente. 

It was urged that the Cinematograph Act of 1918 is a complete 
Act and that as it provides for the safety of the public no further 
action is called for by the Corporation. To this the reply is that 
the Cinematograph Act is an all India Act and applies to 
cinematograph shows exhibited at any time or place within British 
India and the chief object of the Act is to prevent the showing of 
unlicensed cinematograph films and further to have proper safe- 


r guard against fire, For this purpose, no one may open a cinemato- 


graph show atany place without any license under the Cinemato- 
graph Act of r918. But this will not necessarily take away the power 
of the Calcutta Corporation under Section 391. It should be 
observed that the business of a Municipal Corporation is not only 
to secure the safety of the public but also to secura their comfort 
and convenience, Whether in fact a poor performer should be 
bound to take license both under the Cinematograph Act and under 
the Calcutta Municipal Act is a matter for the high authorities 
to determine, Asthe law now stands the plaintifs were under 
obligation to take a licenge from the Corporation. 

Then it was urged that the Corporation Officers acted witra vires 
in suppressing the cinema without giving the plaintiffs an oppor- 
tunity to take a license, The reply is that it was the duty of the 
plaintiffs to take a license before preparing to open the cinema, 

The learned Subordinate Judge has made strictures on the con- 
duct of the Corporation Officers. It was suggested that probably 
the Corporation Officers would have passed over the matter if ‘an 
illegal gratification had bean given. However that may be, we 
must deal with the matter according to law and according to the 
clear interpretation of the law the plaintiffs were under obligation 
to take a license fromthe Corporation and as they did not do so, 
it cannot be gaid that the Corporation Officers exceeded their 
authority in suppressing it. 

It was urged in the last place that the Corporation should have 
made a case against the plaintiffs and got them fined by the Magis- 
trate and that they have no business to suppress the unlicensed 
show, The argument is of no weight. 

In the result, the appeal is allowed and the plaintiff suit is 
dismissed with costs; - : 
Leave ;to appeal under Section 15 ol the Letters Patent is 
refused. 


Aa T. M. l Appeal allowed, 


Vor, LXITIT. | HIGH COURT. 


CRIMINAL REVISION. 


Before Mr. Justice J. Lori- Williams and Mr, Justice 
J. R. E. Cunii]s, 


REBATI MOHAN BOSE 
T. 
CHATTAL CHANDRA SER* 


Code ef Criminal Precedure (Act V of 1898), Sections (33, 137 and 142—0rder 
made under Section 142 -Morirtrate, if preciuded from makiny any final 
order under Section 137 in respect of the same obstruction or nuisance. 

An order under Section 137 of the Code of Criminal Procedure can only be 
made, where there is an existing obstruction or nuisance. 


But In a proceeding unde: Section 133 of the Code of Criminal Procedure 

a Magistrate is not precluded from making a final order under Section 137 of the 

Code though he bad made an order under Section 142 of the Code for the 
removal of the existing obstruction or nuisance. 

Application for Revision under Sections 435 and 439 of the 

Code of Criminal Procedure and under Section ro7 of the Govern- 
ment of India Act by the Second Party. 


The material facts will appear from the judgment, 


Messrs. S. C. Talugdar and Jatis Chandra Guha for the 
Petitioners, 


No one for the Opposite Party. 
The judgments of the Court were as follows: 


rt-Williams, J.:—1n this case, a Rule was issued citing 
upon i District Magistrate and the opposite party to show cause 
why a certain order should not be set aside. 


It appears that an order was made under Section 133 of the 
Code of Criminal Procedure, directing the petitioner to remove a 
a certain obstruction in a Ada? which was claimed to be a public 
A^a], belonging to the Municipality, The petitioner proceeded 
under Section 135 and appeared in accordance with the order 
to show cause why the obstruction should not be removed. 
Subsequently and before hearing either the evidence or arguments, 
the Magistrate made an order under Section 142 and directed the 
petitioner immediately to remove the obstruction. Subsequently, 


* Criminal Revision Case No. 613 of 1935, against the order of Mr.] B. 
Sen, Sab-Deputy Magistrate, Chittagong, dated the 4th Feuruary, 1935. 
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See he proceeded with the hearing and made a final order under 
1935. Section 137 against the petitioner. 


"The petitioner's present contention and the contention which he 
NON LM diens made before the learned Sessions Judge at Chittagong, is that 
pend owing to the fact that the Magistrate made an order under 
Lert-Wiliams, Y. Section 142 which was complied with, he was precluded from conti 
nuing with the case and from making a final order under 
Section 137. This s gontention is based upon the argument that an 
order under Section 137 can only be made, where there is an 
existing obstruction or nuisance and cannot be made in respect of 
some future nuisance, That contention, no doubt, is correct, But 
that is not what the Magistiate has done in this case. His order 
under Section 137 was not made in respect of some future nuisance. 
It was made in respect of the nuisance which existed when the 
proceedings under Sectiou 133 commenced. Section 142 provides 
merely for issue of injunctions pending inquiry and the Magistrate 
made an order under this section to obviate or prevent imminent 
danger or injury pending the determination of the matter. It is 
Clear that the section intends the order to meet an immediate 
danger or injury and its object-is to prevent that injury pending the 
. determination of the case under Section 135; or 137. In my opinion, 
therefore, the Magistrate not only is not precluded from making a 
final order under Section 137, but Sections 133, 137 and 142a taken 
together clearly mean that the Magistrate, inspite of making an 
order under Section 142, is intended to proceed with the case and 
make a final order under Section 137. For these reasons the 
Rule is discharged. 


Cunliffe, J. :—I agree. 
PR Rule discharged. 


Rebtti Mohan Boss 
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E CRIMINAL REFERENCE. 'N 


Before. Mr, Justice J. Lort-Williams and Mr. Justice: 
J. R, E. Cunifje. 
ELIMUDDIN SARKAR AND OTHERS "2o CRIMIRAL: 
' 1935. 
v. rd 


Navember, 12,13. 


, 


UMED ALI BEPARI AN» oTHEZS.* 


Breach of peace Previous order mwder Section 145 of the Coda of Criminal 
Procedure (Act V of 1898 )9—Subsequent proceeding between the same parties 
regarding the sams property. 

Per Curiam: The party declared to be entitled to possession under an order 
passed under Section 145 of the Code of Criminal Procedure of 1898, which was 
never challenged la any Civil Court, is entitled to be protected agalnst distur- 
bance of such possession until evicted therefrom in dus course of law, The 
aggrieved party bas his remedy In a Civil Court, where the question of title and 
possession can be settled as between the contending parties. 


Per Cunliffe, $.: Only in the most exceptional circumstances and within the 
longest distance of time, would an order under Sectlou 145 of the Code of Crimina 
Procedure, 1898, be upeet. i 


The real basis on which any particular order under Section 145 of the Coda of 
Criminal Procedure, 1898, can be reversed by a subsequent Court, will be only on 
the ground that the partles affected by the previous order have been completely 
dispossessed. 

Kulada Kinkar v. Danesh Xir (1) referred to. 

The material facts appear from the following 

Reference under Section 438 of the Code of Criminal 
` Procedure, by the Sessionss Judge. 

"Under Section 438 of the Code of Criminal Procedure, I 

Cuminal Revision Case herewith transmit the record of tbe.case 

No 11 of 1995, Moulvi i i 1 
E. ca noted in the margin to be laid before the 
and Party Petitioner. | High Court, with the following report. 
weTsTtis : 
Elimmddin Sarkar... 
“Opposite Party UJS, 145 * 
Cr. P. C. 
18t,.—4 brief analysis of the case. 


This reference relates to an'order under Section 145 Criminal 
Procedure Code passed by the Sub-Divisional Magistrate of 


* Criminal Reference No. 55 of 1935, by E. B. H. Baker Esq., Semions Judge, 
of Dacca, dated the 24th April, 1998) regarding order passed by the Sut-Divi- 
sional Magistrate of Manikganj, dated the 7th December, 1934. 

(1) (1905) I. L. R. og Cak. 33(49) ; 2C. L. J. 271 (279). 
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Manikganj on 7th December, 1934 in respect of lands comprising 
Sheet No. t of the Cadastral Survey of Moura Purulia. This order 
was paseed against the present applicant Moulvi A. M. Abdul 
Hamid and 38 others who are the second party in the case. 

The history of the case is as follows:—In 19:9 the applicant's 
mother-in-law Fakrunnesea Chowdhurany, the predecessor-in-interest 
of his son who is the present Malik of Touzi No. 97. of the Pabna 
Collectorate to which the disputed property is said to belong, 
obtained an order under Section 145 Criminal Procedure, Code 
declaring the possession of herself and her tenants to the entire 
area covered by Sheet No. 1 of Mouxa Purulia. This order resulted 
from a dispute between herself and her tenants on the one band and 
& person named U.N. Roy, the Malik of the property covered by 
the adjoining Sheet No. 2 of Mouzi Purulia on the other. It appears 
that one Elimuddin the principal member cf the first party in the 
present proceedings was a party to that case and was bound by that 
order. This ofder was upheld by the Hon’ble High Court in 
Criminal Revision No. 985 of 1919. 

In 1921 the property. of U, N. Roy was purchased by one Hara 
Sundar Majumdar, and, asa result of further trouble between his 
tenants and the tenants of the applicant's party, a second proceeding 


` under Section 145 Criminal Procedure Code was drawn up in 1922. 


This matter was also taken to the Hon'ble High Court, and their 
Lordships in Criminal Revision No. 468 of 1922. quashed the pro- 
ceedings, on the ground that the original order of 1919 was binding, 
that fresh proceedings were improper, and that it was the duty of 
the Court to maintain applicant's party in possession, and not to 
allow their opponents to initiate any number of proceedings in 
respect of the same property. This Judgment is reported in A. I. R, 
1923, P. 9$, lo which a reference is invited, 


In 1927 there was further trouble, and the applicant's party 
sectired an ordef under Section t44 Criminal Procedure Code in 
respect of the same property. Following this tbe boundary of 
Sheet No. 1 was demarcated with pegs in a proceeding under the 
Survey Act of 1875, and this demarcation was confirmed by the 
Collectcr of Dacca in May, 1928. No appeal was preferred against 
his order. 

In 1933, as a result of a Police report, the then Sub-Divisional 
Officer held a local enquiry and passed certain orders which appear 
to have been of a sembexecutive nature. They were apparently 
somewhat adverse to the members of tbe applicant's party, and 
the matter was accordingly taken to the Hon'ble High Court again, 


Vot, LXÍIL] . HİGH COURT. 


By their order in Criminal Revision No, 1161 of 1933 their Lord- 
ships declined to interfere inthe matter, on the ground that the 
ordera complained of did not appear to be judicial orders. 

In May, 1934, a8 a result of a fresh disturbance, the Sub- 
-divisional Officer of Manikgan} passed a further order under Section 
144 Criminal Procedure Code in favour of the applicant's party, 
and inrespect of the same property. The opposite party again 
took the matter to the Hon'ble High Court, and on this occasion 
their Lordships, by an- order dated 24-7-34, held that the 
original order of 1919 was not binding, that fresh proceedings under 
Section 145 Criminal Procedure Code were not barred, and that 
such proceedings ought to be instituted if there were reasonable 
grounds for so doing. Their Lordsbips, accordingly, quashed 
the order under Section 144 Criminal Procedure Code. It is 
to be noted that the present applicant was not himself a party to 
those proceedings. i 
In the meantime, however, the applicant's party bad started 

two specific cases of noting, trespass and theft against the members 
of the opposite party. Both these cases ended in conviction. 
"One of them was taken to the Hon’ble High Court, and His 
Lordship in Criminal Revision No. 1191 of 1934, by an order 
dated 1-2-35, upheld the conviction on the ground that the 
applicant's party were secured by the order of 1919 in their posses- 
sion of the disputed property, that possession not having been 
challenged in any Civil Court, 

The present proceedings were instituted in December, 1934, 
on the. complaint of a member of the opposite party. The S, 
D. O. held that he had no alternative but to follow the orders 
passed by their Lordships in July, 1934, referred to above, 

2nd.— he order recommended for revision. 

The order of the Sub-Divisional Officer of Manikganj dated 
yth December, 1934, directing proceedings to be drawn up under 
Seclion 145 Criminal Procedure Code in respect of the entire 
area covered by Sheet No, xr of Mousa Purulia P, S. 
Daulatpur. 


3ni—inm what particular portion of that order the Court 
waking the reference considers an error on a point of law to exist. 

The whole order of the learned Sub-Divisional Officer. 

fth—The grounds upon which, in the opinion of such Court, the 
order shouli be reversed. l 

It wil appear from the summary given above that conflicting 
opinions have been expressed by their J.ordships at different 
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times as to the propriety in this particular case of instituting 
fresh proceedings in respect of the same property, and between 
substantially the same parties, It will be seen thatin 1922 the 
original order of 1919 was held to be binding. In 1934 it was 
held that the order of r9r9 was not binding, and that fresh proceed- 
ings would lie if reasonable cause were shown, In 1935 it was 
again held that the order of 1919 was binding. 

What is clear is that the possession of the applicant's party 
was declared in respect of Sheet No, x of Mouza Purulia, That 
order was passed against the party of U.N. Roy. The interest 
of U, N. Roy passed in 1921 to Hara Sundar Majumdar, the 
present owner of the property covered by Sheet No. a, and the 
present landlord of the tenants of the opposite party. At least 
one member of the opposite party, Elimuddin, appears to have 
been a party to the original proceedings in 1919. No subsequent 
finding of any Criminal Court has been adverse to the possession 
of the applicant's party declared by the order of rgrg. That 
order, and the fact of the applicants party's possession, have never 
been challenged in any Civil Court. Section r45 (6) Criminal 
Procedure Code directs the Court to declare the party found 
in possession to be entitled to possession until evicted therefrom 
in due course of law. The applicant's party obtained such an 


-order in 1919, andat no time since that date have they been 


evicted from their possession in due course of law. I venture 
to suggest with the greatest respect that, when their Lordships 
passed their order in July, 1934, declaring that there was no bar 
to the institution of fresh proceedings under Section 145 Criminal 
Procedure Code in respect of Sheet No. r of Mouzi Purulia 
provided that reasonable grounds existed, they were not informed 
of the full facts or of the previous history of the case. I submit 
that it will be an intolerable situation if a disappointed party can, 
despite a definitely adverse finding and without having recourse 
to the Civil Courts, continue ad infinitum to harass its opponents 
by securing the institution of successive proceedings under Section 
145 Criminal Procedure Code in respect of precisely the same 
property. The opposite party relies upon a Full Bench ruling 
of the Hon'ble High Court reported in 3o Cr. L, J. 69.* In 
that case, however, one party had secured delivery of possession 
from the Civil Court, while the other party, who were the judg- 
ment-debtors, were found to be in actual possession. Their 
Lordships held that the words “actual possession” in. Section 


* Agni Kumar Das v. Mantasaddin; 4B C. L. J. 193.—Rep. 
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145 (1) Criminal Procedure Code meant actual physical posses- CRON AL. 
sion even though wrongful, i e., that of a recent trespasser in 1935. 
actual physical possession at the time of the proceedings. I venture Elimnddia ‘Sarkar 
to submit that this ruling does not affect the present case, for the v. 

, : ; . Umed Ali Bepari, 
applicant here is objecting, not to an adverse finding on the Sas 


point of possesion, but to the institution of fresh proceedings 
when he has already secured a finding in his favour. , 

Even if it be held that fresh proceedings are not a bar in this 
particular case, I submit further that there are no reasonable 
grounds for the institution of such proceedings. The landlords 
ofthe opposite party are in possession of the adjoining properties 
Sheet No.2 of Mousi Purulia, and the history of the case seems 
to indicate that for several years they have been attempting through 
their own tenants, and by subordination of the tenants of the appli- 








of the lands of Sheet No. r. I submit that it is not reasonable 
that the applicant's party should be harassed in this manner, whe 
the findings of the Courts have so far been in their favour, 
were otherwise it would seem that the operation of Section rA 
(6) Criminal Procedure Code would be nullified. 
In any case, a proceeding under Section 145 Criminal 
Procedure Code in respect of the whole of Sheet No. 1 
does not appear to be justifiable in the present instance, It 
seems thata Kanungo has made local enquiry, and has prepared LP 19 IO : 
& map of the property. According to his report he found the ) 
applicant's party in actual possession of a very considerable portion 
of this property, and he has described that portion in his report 
and on bismap as Block A, Evenif it be conceded that 
are reasonable grounds for a proceeding in respect of ‘the 
remaining blocks B, C, D and E, I submit that block A ought at 
least to be excluded from the operation of these proceedings. 
For these various reasons it appears to me to be desirable to 
refer this matter to the Hon’ble High Court in order to obtain 
(1r) an authoriatative finding from their Lordships as to the no anent of Lay pe 
priety of instituting fresh proceedings in respect of this partic ode 2 
property ; (2) & finding asto whether in this particular ins 
there are reasonable grounds for starting fresh proceedings at 
and (3) an order excluding block A from the operation of 
proceedings if it be held that such proceedings are reasonable 
and appropriate. In my humble opinion further proceedings are 
barred by the order of 1919, which has never been questioned 
in any Civil Court. Ispbmit also that in view of the special 
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circumelances of this case no reasonable grounds for fresh pro 
ceedings exist, If, however, it be found, that such reasonable 
grounds do exitt, I submit that block A of the property should be 
excluded from the operation of these proceedings.” 

Messrs, N. K, Basu and Nirmal Chandra Chucherbutty for the 
first Party. 

Messrs, A. S, Suhrawardy and A. S. M. Akram for the Second 
Party. 

The following judgments were delivered : 

Lort-Williams. J: This is a Reference under Section 438 
of the Code of Criminal Procedure made by the Sessions Judge 
of Dacca. It relates to an order under Section 145 passed by 
the Sub-Divisional Magistrate of Manikgunj on the 7th December, 
1934, in respect of lands comprising Sheet No. r of the Cadastral. 
Survey of Mouza Purulia, In 1919, the present applicant's mother- 
in-law Fakrunnessa Chowdhurany who was the predecesaor-in- 
interest of the applicant's son who is the present malik of Touzi 
No. 97 of tbe Pabna Collectorate to which the disputed property 
belonged, obtained an order under section r45 of the Code of 
Criminal Procedure declaring the possession of herself and her 
tenants to the entire area covered by Sheet No. 1 of Mouza 
Purulia. "This order was the result of proceedings taken in respect 
ofa dispu'e between her and her tenants on the one hand and 
U. N. Roy, the malik of the property covered by the adjoining 
Slest No. 2 of Mouzi Purulia on the other. Elimuddin, the 
principal member of the first party inthe present proceedings, 
wasa party to that case, That order came before this Court 
in Criminal Revision 985 of 1919 and was upheld. 

Yn 1921, the property belonging to U. N. Roy was purchased 
by Hora Sundar Majumdar and as a result of further trouble 
between his tenants and the tenants of the present applicant's 
party, & second proceeding under Section 145 of Criminal Pro- 
cedure Code was drawn up in 1922, This matter came before 


.the High Court and in Criminal Revision No. 468 of 1922* reported 


in a7 C. W. Notes, 171, their Lordships B. B, Ghose and Chotzner 
JJ. quashed the proceedings on the ground that the original 
Order of 1919 was binding on the parties and that fresh proceed- 
ings were improper. They keld that it was clearly the duty of 
the Magistrate to see that the possession of the first party adjudged 
under the previous order waa not disturbed. 


t Aras Sardar v. Hara Sundar Majumdar, (1929) 37 C. L. ]. 395 27 C.W, 
N, 171.—Rep. 
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In 19247, further trouble arose and the present applicant's 
party secured an order under section r44 of the Criminal Pro- 
cedure Code in respect of the same property. Subsequently, 
the boundary of Sheet No. x was demarcated with pegs in & 
proceeding under the Survey Act of 187s and this demarcation 
was confirmed by the Collector of Dacca in rga8. There was no 
appeal against this order, 

In 1933, there were further disturbances with which it is not 
necessary to deal inthis judgment and in May, 1934, there was 
a further disturbance, as a result of which the Sub-Divisional Officer 
of Manikgunj pissed a further order Section 144 in favour of the 
present applicant party and in respect of the same property. 
This order came before the High Court and was dealt with by 
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Guhe and Bartley, JJ in Criminal Revision 693 of 1934. Their «> : 


Lordships held that the original order of 1919 was not binding 
in the sense, that fresh proceedings under section 145 were not 
barred. Accordingly, they quashed the proceedings under 
Section 144. The present applicant was not a party to those 
proceedings. 

Jn the meantime, the applicant's party had instituted cases 
of rioting, trespass and theft against the members of the opposite 
party who were convicted. One of these cases was dealt with 
by this Court in Cirminal Revision 119t of 1934 when the convic- 
tion was upheld on the ground that the applicant's party was 
secured by the order of 1919 in their possession of the disputed 
properly, that possession not having been challenged in any 
Civil Court. ` E 

The present Order was passed against the applicant Hamid 
and.38 others. The learned Sessions Judge recommends that 
this order of the Sub-Divisional Officer of Manikgunj should be 
set aside. The grounds given for the opinion expressed by the 
Sessions Judge are that the property and the parties in the 
present proceedings and in the proceedings in 1919 are ideutical, 
that isto say the parties in the present proceedings are either the 
same or they derive their interest from persons who were parties to 
the 1919 proceedings. . 

The learned Judge then proceeds in his letter of Reference 
to refer to what he considers to be conflicting decisions of this 
Court, namely, the decision reported in 27 C. W. Notes* and the 
decision of Guha and Bartley, JJ. to which I have already referred. 
In my opinion, it is not clear that these decisions are in conflict, 


* oc 37 C. L. J. 39.—Rep. 
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The first decision proceeded upon the assumption that the 
property and the parties corcerned were the same. But tbe 
decision of Guha and Bartley, JJ, so far as we have been able to 
ascertain both from the record and the remarks addressed to us 
by the learned Advocates, proceeded upon the assumption that 
the parties, at any rate, were not the same and, therefore, the 
order of 1919 could not bea bar to the proceedings in 1934 be- 
tween different parties. Mr. N. K. Basu in his argument before 
us has proceeded upon the same lines and sought to show that 
both the property and the pariies are different, and that they are 
different in the present proceedings from the property and the 
parties with which the proceedings of 1919 were concerned. He 
has failed to show this distinction by means of any document upon 
the record. The learned Judge bas stated in his letter of Refe- 
rence that both sets of proceedings concern the same property 
and are substantially between the same parties. The order of 
1919 Was passed against the party of U.N. Roy. His interest 
passed in 19a1 to Hara Sundar, the present owner of the property 
covered by Sheet No. 2 and the present landlord of the tenants 
of the opposite party. This appears from the record. 

Mr, Basu has drawn our attention to the petition filed in 


. Criminal Revision No. 693 of. 1934 in which it is stated that the 


Official Receiver of this Court was appointed Receiver of U.N. 
Roy’s property and was at first made a party to the 1919 procee- 
dings. This was without the leave of the Court and this leave 
not having been obtained, the Receiver made an application to 
the Magistrate in the Section 145 proceedings for timein order 
that leave might be obtained. The petition, however, was rejected 
and the Magistrate passed a final order declaring possession of 
the first party. Subsequently, the Official Receiver moved the 
High Court in Criminal Revision No. 985 of 1919 decided on 
the 13th January, 1930. The High Court discharged the Rule, 
but observed as- follows: “It has been pointed out to us that 
the order may be construed as affecting the rights of the Receiver. 
In that view, we think that as no formal leave from the High 
Court was obtained to add himas a party, his name may<be 
deleted from the proceedings. The order stands good other- 
wise," h 

Mr, Basu then sought to argue that his clients, the opposite 
party in the present proceedings derived his interest from that 
Receiver and, therefore, is not bound by the order made in 1919. 
Mr, Basu, however, has failed to show anything upon the record 


Vor. LXIII.] * | HIGH COURT. 


which supports this contention. According to his argument, 
this information was before their Lordships Guha and Bartley, JJ. 
in Criminal Revision case No. 693 of 1934 and it was this fact 
which was the basis of their judgment namely, that the parties 
in y934 were not the same as those in 1919. This fact not 
appearing on the record which is before us and which was before 
the Sessions Judge, we must proceed upon the assumption that 
the Sessions Judge is correct when he states that the parties to 
the two sets of proceedings were the same or derived their interest 
from the same parties, Itis upon this basis namely, that the 
property and the parties are the same in the two sets of proceed- 
ings that my judgment herein is based. That being so, in my 
opinion, the learned Sessions Judge is right in his contention that 
proceedings in rọrọ are binding upon the parties concerned in 
the proceedings of 1934. Consequently, as provided by Section 
145, Sub-Section (6), the party declared to be entitled to posset- 
sion in rọrọ is entitled to be protected against disturbance of 
such possession until evicted therefrom in due course of law, 
Otherwise it would be possible for the opposite party to continue 
to harass his opponents by instituting successive proceedings 
under Section 145. The party alleging that they are aggrieved 
have their remedy ina Civil Court, where the question of ttle 
and possession can be settled as between the contending 
parties. r 

Mr. Basu further attempted to show that the property affected 
by the two sets of poceedings is rot the same. He failed; however, 
to show anything upon the record supporting his contention and 
we must accept the statement of the learned Sessions Judge that 
a map of the property was prepared by a Kanungo after local 
enquiry and that the boundaries shown are indentical with the 
boundaries with which the proceedings of rgrg were concerned, 
that is to say, the property comprised in Sheet No. x of Mouzi 
Purulia, 

The result is that the decision in this case turns upon questions 
of fact, namely, that the property and the parties in 1934 proceed- 
ings are ilentical We, accordingly, accept the Refererice and 
set aside the order drawn up by the Sub-Divisional Magistrate of 
Manikgunj under Section 145 of the Code of Criminal Procedure 
dated the 7th of December, 1934. 

Cunliffe, Ji Iam of the same opinion. It is quite obvious 
that only in the most exceptional circumstances and I should say, 
within the longest distance of time, would an order under Section 
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145 of the Code of Criminal Procédure be upset. In considering 
this question, Rampini and Mookerjee, JJ. in the case of Xw/ada 
Kinkar Roy v, Danesh Mir (1), said as follows after reviewing 
allthe authorities with regard to the matter—"It appears to be 
clear to us that there is no inflexible rule of law tbat a Magistrate, 
in deciding the question of possession under Section 145 of the 
Criminal Procedure Code, is concluded by every previous order 
of a Civil or Criminal Court relating to the subject of dispute, 
and that the weight to be attached to any such previous order 
must depend upon the facts and circumstances of the particular 
case", -As my Lord has related, there have been conflicting orders 
in relation to this particular piece of land, I should have thought 
that the real basison which any particular order under Section 
145 could be reversed by a subsequent Court, would be only on 
the ground that the parties aflected by the previous order have 


-been completely dispossessed. There is no such evidence of that 


having occurred here and for thete reasons, I concyr with my Lord 


An accepting this Reference. 


A. T. M, Reference accepted : 


(1) (1905) I, L. R. 33 Cake. 33 (49) ; 2 C. L. J. 271 (279). 





CIVIL REVISION. 
Before Mr. Justice S, K. Ghose and Mr, Justice IV. G. A, Edgiey, 
RASH BEHARI NANDI AND OTHERS 


v. 
Su. HAFEZA KHATUN CHOWDHURANI anp ot1Hkas.* 


Surisdiction—Decision in appeal from order—Cowurt-/ee payable on plaint — 
Court-Fees Act (VII of 1870), Sec. 13. 


A sult was brought for a declaration that a certain revenue sale is Illegal and 
ulira vires. No consequential relief was prayed as no possession was delivered 
to the auction-purchaser when the suit was brought. A oourt-fee of Rs. 20 was 
paid on the plaint. The trial Court took up the question of court-fes as a preli- 
minary issue and decided that the amount of court-fee pald was sufficletit. 
Against that order an appeal was taken by the defendants (opposite party) to the 


* Civi! Revision Case No. 313 of 1935, against the order of P. K. Bose, Esq, 
Additional District Judge, ard Court, Comilla in Tipperab, dated the 7th May, 
1944, reversing in appeal the order of Mr. M. L, Mukherjee, Subordinate Judge, 
grd Court, Comilla in Tippera, dated the goth March, 1934. 


- 


Vor; LXIIL;] .  . HIGH COURT, 


District Judge, who held that the plaintifs were bound to pay .court-fee at ten 
times ihe revenue payable for the estate 1: question, as possession was delivered 
to the auction-purchaser subsequent to the suit s 


- Held, that the District Judge had ro jurisdiction to bear the appeal as no 
appeal lay to him. 


m 


Dada Bhau Kittur v. Nagesh Ramchandra (1) ; Sinais Mai Marwari v. 
Jessie Caroline Murray (a) ; Taraprasanna Chongdar v. Nrisinka Murari Pal 
(3) and Chandramani Koer v. Basdeo Narain Singh (4) distinguished. 

Application for Revision under Section 11 5 of the Code of Ciyil 
Procedure, 1908 real with Section 107 of the Government of India 
Act, by the Plaintiffs. 

Mr. Abinash Chandra Ghose for the Petitioners (Plaintiffs). . 

Mr. Jatindra Mohan Ghose for. the Opposite Party (Defendants). 

The following judgment was delivered : 


The petiioners in this Rule ‘brought a suit No. 52 of 1933 
for a declaration that a certain revenue sale is illegal and s/fra vires 
and not binding on the petitioners. The opposite parties being 
the defendants raised a defence that the fixed court-fee of Rs 20- 
paid on the basis that the suit is purely of a declaratory character 
was insufficient and that the plaintiffs could, not maintain the 
suit without paying ad.valorem court-fees, — Thereuz on the trial 
Court took up the question of court-feas as a pislimisésg issue 
and by its order dated aoth March, 1934, decided that the amount 
of court-fees paid by the petitioners was sufficient. Against that 
order an appeal was taken by the opposite’ parties defendants to 
the District Judge and the ‘latter by his judgment, dated 7th May, 
1934, disagreeing with the cecision of the trial Court held that 
the plaintiffa were bound to pay ad valorem court-fees at ten times 
tbe revenue payable forthe estate in question. This judgment 
was passed ex parte. The petitioners having failed to get that judg- 


ment set aside movel this Court In revision and obtained this 
Rule 


It is contended for the petitioners that the District Judge 
excrcised his jurisdiction wrongly because the order of the trial 
Court holding that the case as framed did not call for ad valorem 
courtfees was not appealable. On the face of it, it was not, but 
itis contended for the respondents opposite parties in this Court 


(1) (1898) I. L. R. 23 Bom, 486. x 
(2) (1912) 16 C. L. J. 375. 

(3) (1923) 39 C. L. J. ara ; 28 C. W.N, 682, 

(4) (1918) 49 I. C. 442. 
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that an appeal will lie from- the decision of a Court where the 
decision necesearily involves a decision of the category or class 
under which a suit falls, even though it should incidentally 
decide the question of valuation. It is pointed out that the trial 
Court took the view that the defaulting proprietors had not been 
dispossessed at the time of the uit and therefore they were 
not bound to ask for deliv.ry of possession and that on the 
other hand the appellate Court took the view that, as posses 
sion had been delivered to the auction-purchasers subsequently, 
the suit was not solely for a declaration. No doubt it has been 
held that an appeal will lie where a question involves a decision 
of the class under which a suit falls inspite of the bar under 
section 12 of the Court-fees Act. (See for instance the case of 


Dada Bhaus Kittur v. Nagesh Ramchandra (1); Sundar Mal 


Marwari v. Jessis Careline Murray (2); Taraprasanna Chongdar 
v. Nrisinka Murari Pal (3) ; Chandramani Koer v. Basdeo Narain 
Singh (4). Inall these cases the matter came up properly before 
the superior Court either on appeal or in revision. In the pre- 
sent case the matter would have to be appealable under the 
provisions of the Code before it would be said that the matter 
could be argued in appeal before-the lower, appellate Court, As 
to this contention it is only said for the respondents opposite 
parties that the order of the trial Court dated the goth. March, 
1934, must be taken to bea ooh We are not prepared to 
accept this contention, 


In that view no- appeal lay to the District Judge and so the 
order of the District Judge, dated the 7th May, 1934, cannot be 
sustained. The Rulé must be made absolute, The_order com: 
plained against must be set aside, 


We make no order at to costs, - 
À TOM. Rule made absolute 


(1) (1898) I. L, R. 23 Bom, 486, 

(2) (1912) 16C. L. J. 375. 

(3) (1923) 39 C: L. J, 212 ; 28 C, W.- N. 685. 
- 44) (1918) 49 I. C. 442. 


Vor, LXIIF.] «. — "HIGH COURT. 


Before Mr. Justice J. R. E. Cunhfe and Mr. Justice 
A. G.R, Henderson, 


AJIT KUMAR BASU 
| p. 
SURENDRA NATH MANDAL AND OTHERS.* 


Depestt, if necessary—Appiication te set aside sale— Bengal Tenancy Act (VII 
of 1885 ag amended ), Sec. 174 Stib-Sec. 3 Proviso (1). 


Itis not necesmry for a tenant judgment-debtor to make a deposit of the 
"amount in Court before he can apply to set aside the sale in execution of 
rent degree, ^ 


Kuleda Prasad Majumdar and others v. Kumar Frativa Nath Roy and 
others (1) considered and not followed, 


Application for Revision under Section 115 of the Code of 
Civil Proceduie, 1908, and under section 107 of the Government of 
India Act by the Judgment-debtor. " 


Application to set aside execution sale. 
The material facts appear from the judgment, 


Messrs. Bijan Behary Das Gupta and Mahendra Kumar Ghose 
for the Petitioner. 


Mr. Abinash Chandra Ghose for the Opposite Party. 
The following judgments weie delivered : 


Cunliffe, J: In .this matter the petitioner obtained a Rule 
against an order of the Subordinate Judge, 3rd Court, 24 Parganas 
in which the Judge refused to entertain an application on the 
part of the petitioner judgment-debtor for rent on the ground 
that be had not made the preliminary deposit under section 174 
sub-section 3 proviso (b) of the Bengal Tenancy Act. The view 
taken apparently by the learned Subordinate Judge was an 
extremely common sense one, but I am inclined to think although 
I had considerable doubts at first that the construction that he 
pat upon the proviso was erroneous He seems to have thought 
that the expression used in the proviso “shall be allowed" ought 
to mean and did mean “shall be entertained" and in taking that 
view he certainly had the support of avery experienced Judge 
of this Court, Mr. Justice M, N. Mukerji inthe case of Xx/ods 


*Civil Revision Case No, 1071. of 193%, against the order of B. P, Basu, Esq, 
Subordinate Judge of Allpore, dáted the 3rd August, 1935. 
(1) (1934) 60 C. L. J. 112, 


I9 


Civi. 
, 1936. 
; ; 
ganuey, 84. 


January, 24. 


ao 
Cm, 
1936. 
Nema? 

Ajit Kumar Basu 
vx. k 
Sorendra-Nath 
Mandal, 
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Prasad Majumdar and ofhers v. Kumar Prativa Nath Ray and 
others (1), I have no doubt whatever that Mr. Justice Mukerji's 
view that the word "allowed" should be construed as meaning 
“entertained” is an exceedingly sensible one and it would be very 
much better if the word "entertained" were substituted in the 
gection for the word "allowed" because as the section stands at 
the present time in my view it i8 a direct encouragement to 
frivolous applications. The whole section deals with matters of 
atrears of rent and if a defaulting tenant is able, as I believe he 
can under the section, to put in what I may call for want of a 
better expression a scrambling application he can substantially stave 
off the final compliance with the decree made against him. Unfor- 
tunately the meaning of;the proviso seems to be subsequently made 
clear by the specific language employed in the latter part of the 
proviso which deals with appeals. The words which I consider to 
be conclusive deal also with the question of deposits and run as 
follows : ' 

"Provided that where the Court has refused to set aside the 
sale on the application ‘of the judgment-debtor or any person 
whose interests are affected by the sale and the amount recovera- 
blein execution of the decree is notin deposit in Court", (and 
those are the important words, 'is not in deposit") "no such appeal 
shall be admitted unless the appellant deposita such amount in 
Court", So it can be clearly seen that the latter part of the 
proviso dealing with thé appellate procedure contemplates directly 
the non-payment of the deposit up till the time that the lower 
Court has’ delivered its judgment. It really means that the whole 
of the proviso read as a whole has this effect that whereas no 
deposit need be made on the initial application to the lower 
Court, no appeal cin be preferred unless the deposit has taken 
place, thus directly postponing the payment of the necessary 
money before the appeal is heard but allowing the application to 
be put forward without making any deposit atall. To my mind, 
the effect of the Section is not salutary. It certainly encourages 
persons of dishonest character to apply to Courts of law on the off 
chance "that they may be successful in their application without 
giving dny security but with the certainty that if they do make 
the application they will delay the payment of the just dues. 

For these reasons I consider that the granting of the Rule 
is Justified an1 the Rule must be ma'le absolute, 


(1) (1934) 60 C. L. J. 11a. 


Vor, LXIII] HIGH COURT, 


I might also note that the learned advocate for the opposite 
parties here did urge usto consider the question of excercising 
our discretion on the merits of the application. We should be 
very willing to do so if the Judge in the Court below had applied 
his mind to the merits of the case, thus giving us some kind 
of guidance as to what was to be done, It is quite obvious however 
from the short order that he passed that he did not consider and 
had no intention of considering the merits of the case, 


I ccnricer that the application should be disposed of with all 
expedition in the Court below. 


Henderson, J: The point which arises for consideration 
in this Rule was considered by Mr. Justice Khundkar and myself 
in the case of Gunarbinnessa Choudhurani and others v. Gopendra 
Prosad Sukul and others (1), in which we reached the conclusion 
that the point had been correctly decided by Mr, Justice Lort- 
Williams and Mr. Justice M. C. Ghose in the case of Mafijuddin 
Muhuri v, Mafjwddin (2). While listening to Mr. Ghose’s argu- 
ments on Lehalf of the opposite party L have been impressed by 
the Cifficulties that beget one in attempting to solve this problem 
by speculating as to what wasthe intention of the legislature. 
It is suggested that that intention was to discourage frivolous 
applications. Now I could well understand that a .provision 
which required the deposit of a certain sum assessed by the Judge 
to be awarded to the opp:site party in the event of the application 
being unsuccessful would have a deterrent effect.” But I cannot 
conceive how the deposit of the amount due should necessarily 
have such an effect ; it may be merely afew annas or it may be 
hundreds of rupees. In a case such as the present where the 
parties are creditor and judgment-debtor. the creditor is entitled, 
to get it anyhow: in other cases where the parties are not judg- 
ment-creditors and judgment-debtors Mr. Justice ‘Lort-Williams 
has pointed out the difficulties that there are in deciding what is 
to be done with the deposit. In my jndgment, it is quite impos- 
sible to interpret the section from this point of view and the only 
thing done is to examine the language used. | 


My learned brother has pointed out the precise terms employed: 


and I agree with what he has said. To admit an application 
is not the same thing as to allow it, In proviso (b) the word. 


(1) 1938) 39 C. W. N. 1176. Do 
(2) (1933) I. L'R. 61 Calc. 238 ; 59 C. L. J. 65. 
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"allowed" is used and in subsection s the word "admitted" is used, 
In my opinion that is decisivo. 

I, therefore, agree that this Rule should be made shes 
and the learned Judge directed to proceed with the case according 
to law. Costs will abide the result, we assess the hearing-fee at 
two gold mohurs, 


A T. AL Ruli made absolute. 





APPELLATE CIVIL. 
Before Mr. Justice R. C. Mitter, 


RAM KISHORE DAS MAHANTA, PARICHARAK OF 
SRI SRì RAGHUNATH JIU 


B v. 


DIBAKAR PANDA AND ON HIS DEATH SOME OF 
HIS HEIRS AND LEGAL REPRESENTATIV ES 
KEDAR PANDA, MINOR anD oTHERS.* 


Legal meetssily—Mauraski maharrari Patta granted by shebati—Patia wot 
challenged by succceeding Shebatia for a large number of years—Inference 
of legal nocéssity — No recital in the document of legal necessity—Evidence 
of legal necessity. 


The record of rights, which was finally published sometime in 1922, recorded  - 


all the tenancies In sult as tenancies held at fixed rent. The Pattas were 
granted by the then Shebait of the Delty In 1847, 1878 and 187%- fixing the 
ren s in perpetaity. After the death of the grantor, the succeeding Shebait 
accepted the position that the tenancies were the Mourashi Makerrarl tenancies. 
The plalntat next became a Shebalt after the last mentioned Shebait. Ho as 
Shebait instituted in 1932 three suits for enhancement of rent of three tenancies 
under section 30 (b) of the Bengal Tenancy Act, on the ground that the prices 
of staple food crops had gone up. The plaintiff was aware of the existence of 
the Pattas : 


2 *Appeals from Appellate Decrees Nos. 2039 to 2041 of 1947, against the 
decrees of B. K, Basu Esq., District Judge of Bankura, dated the 18th August, 
in No. 3059 and 17th August, 1933, In New. 9040 and 2041, reversing those 
of Baba Nirod Lal Shome, Munsiff, 2rd Court, of Bankura, dated the 16th 
January, 1933, in No. 2039 and 14th December, 1932, in Nos. 9040 
and 93041. 


- 


Vot. LXIIL] g8ICH COURT, : 


Held, that having regard to the nature of the entries In the record of rights, 
it was incumbent on the plaintiff to make a definite case in his plaint with 
regard to the Pattas. He ought to have challenged them and as they were 
not challenged, there was no obligation on the defendants to plead or adduce 
evidence of legal necessity. 


That, even if it. was open to the plaintiff to -—— an attack on the Paties 
at the hearing on the ground that they were given without legal necessity and 
therefore not binding on the Deity or the Shebalt, legal necessity could be 
inferred from the fact that the Patfas had not been challenged for a large number 
of years by a number of sueceeding Shebaits. 

That, even if there was no recital of legal necessity in a document, 
that did not prevent a party from adducing direct or indirect evidence of legal 
necessity. : 

Tbat as the Pattas were binding on the Deity, the plaintiff coald not succeed 
in bis suits for enbzncement of rent under section 30 (b) of the Bengal 
Tenancy Act. 

Appeals by the Plaintiff. 

Suits for recovery of arrears of rent in respect of three tenancies 
and for enhancement of rent under the provisions of section 3o (b) 
of the Bengal Tenancy Act. 


The material facts appear from above and from the judg- 
ment, 


Messrs. Hiralal Chakravarty and Ramkrishna Pal for the 
Appellant. 


M^, S, C, Lahiri for the Deputy — in No. 2039. 
The following judgment was delivered : 


These three appeals arise out of three suits instituted: by the 
Shebait of a Deity Sri Sri Raghunath Jew Thakur for recovery of 
arrears of rent in respect of three tenancies and for enhancement 
of rent under the provisions of Sectidn 30 (b) of the Bengal 
Tenancy Act. So far as the claim for arrears of rent is concerned; 
there is no contest before me, But the controversy centres round 
the question whether the plaintiff is entitled to enhancement of 
rent. The Court of First Instance granted enhancement at the 
fate of 2annas per rupee but the Lower-Appellate Court has 
dismissed the plaintifi's claim for enhancement; hence ‘these 
appeals by the plaintiff. 

The Record of Rights, which was finally published sometime 
inthe year 19223, records all the tenancies as tenancies held at 
fixed rent, and in the Record of rights reference is made to the 
parties, which created the tenancies in question, The Patta which 
relates to the tenancy in question in Appeal No, 2039 of 1933, 


Fuly, 17. 
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was granted by Mahanta Badridas as Paricharak of the Deity 
in the year 1847.' It is not disputed that the said Patta fixed 
the rent in perpetuity. - The Patta in support of the tenancy which 
is the subject. matter of the Second Appeal No. 2040 of 1933, 
was granted by Badridas’s immediate successor, Ramdas, in the 
year 1878, That Patta also fixed the rent in perpetuity. The 
Patta by which the tenancy, which is the subject matter of the 
‘Second Appeal No. 2041 of 1933 was created, was also granted 
by Ramdas in the year 1879, fixing the rent in perpetuity. Ram 
Das died. and was succeeded by Gokul Das, who accepted -the 
position that the tenancies were the Maurashi Mokarary tenancies. 
The plaintiff succeeded Gokuldas. .After a lapse of about 85 
years since the creation of the tenancy in one case, and about 
50 years since tbe creation of the tenancies in the other cases, 
he has come forward with his claim for enhancement. In the 
Record of Rights where the tenancies are recorded as tenancies 
held at a fixed rate, express reference has been made to the 
aforesaid Patta, The plaintiff, however, being aware: of the-entries 
in the Record of Rights, files a colourless plaint. In the plaint 
he describes the tenants as occupancy raiyats and claims enhance- 
ment under the provision of Section 4o (b) of the Bengal Tenancy 


. Act. only repeating the stereotyped formula that prices of staple 


food crops have gone up He was aware of the existence of the 
Pattas, which had' created the tenancies because & reference to 
these Pattas -is given in the enties of the Record, of Rights, 
still he did challange these Pattas as not binding" upon him or 
the Deity. The defendants in their-defence put forward the 
Pattas, E" 

The Lower Appellate Court has taken the view that thesa 
Pattas are binding upon tbe Deity and from the fact that they 
had not been challenged for,a large number of years by the 
succeeding Shebaits, it has made the inference that the Pattas must 
-have been granted for legal necessity. 


In my judgment, having regard fo the nature of: the 
entries in the Retord cf Rights, it was incumbent on the 
plaintiff to make ‘a. definite case in his plaint with regard to the 
Pattas, He ought to have challenged them and if he had 
challenged them, it would then only have been the duty of the 
defendants to support the Pattas, by pleading legal necessity and 
by adducing proof in support of legal necessity. When the Pattas 
were not challenged by the plaintiff, thefe was ho obligation -on 
the defendants.to plead of adduce. evidence of - legal necessity, 


- Vor LXIII] tak court. - 


The learned Munsiff, in these circumstances, was not right in 
impugning these Pattas onthe ground that the defendants did not 
adduce evidence of legal necessity. This is the view which I 
take of the pleadings in the cases, -Even if it was open to the 
plaintiff to launch an attack on the Pattas at the hearing on the 
ground that they were given without any legal necessity and, there- 
fore, not binding on the Deity or the: Shebait I should say that 
the learned District Judge has taken a correct view when he 
inferred legal necessity from the fact that these Pattas had not 
"been challenged for a large number of years by a number of 
succeeding Shebaits. Even if there is no recital of legal necessity 
in a document, that does not prevent a party from adducing direct 
or indirect evidence of legal necessity. In these circum: tances 
of the matter, Ido hold that the decrees pass-d by the learned 
District Judge in these three suits ought to be supported and 
inasmuch as the only appearing party is a minor represented 
by the Deputy Registrar of this Court whose costs have 
already been put in, these appeals be dismissed but without 
costs, 


A Tea -Apteals dismissed, 


Before Mr. Justice So N. Guha' and Mr, Justice C. Bartley 


BHUJENDRA NATH BISWAS 
PES e 5 
SUDHAMOYEE BOSE AND ANOTHER.* 


Coda of Ciell Procedure, (Act V of 1908), Sec. .q9— Decree for rent against 
female heir—Howm far binding on rewersioners dividing the extate by 
arrangement with the consent of the female keir and undertaking lishility 

"fer the decretal delt—Strauger to contract, if entitled te the benefit 
thereof. PE ' 

Where the reversioners divided an estate among themselves by an arrange- 
ment with the assent of a female heic for the time being of the original owner 
of the estate, with an undertaking to pay off the amount of a decree tor rent 
In respect of the sald estate while In the hands of that temale heir, It will not 


"Appeals from "Appellate Orders Nos. 147 and 148 of 1935 with croes-obj x 
tious, against tbe orders of S, Sen, Esq. District Judge, Hooghly, dated the 
Gth February, 1936, reversing the orders of Baba Dbirendra Kuinar Mukherjee, 
Subordinate Judge, and Court, Hooghly, dated the aoth.February, 1934. 


Sudbamoyee Bose. " 
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be open to them to set up the ples that the estate In their hands havo become 
their separate oc self-acquirei property and. therefore not liable to.bo ius 
against In exeoution for the realisation of the decretal dues. 


The contract between the female heir and the reversioners, whereby the 
latter persons undertook liability in respect of the decretal debt can: be taken 
advantage of by the decree-holder in execution although not a party to the 
contract, and no separate suit is necessary for the purpose. 


Chiniamony v. Mohesh Chundra Bamerjee . (1). and Bibhuti Bhusan v. 
Baikuntha Nath (2) referred to. 
Appeals by the Objectors, 


Applications for executions of decrees, 


The facts will appear from the Sudsuient 


Mr, A, IN. Bose, Dr. Bijan Kumar Muherjes and Mr. Hired 
Chandra Ghose for the Appellants. 


Messrs. So C. Bose, Kamalakshya Bost, Nirods Bandhu Roy and 
indir Chandra G hose for the Respondents, 
: C, A, V. 
The following judgment was delivered : 


These appeals have arisen out of applications under Section 
47 of the Code of Civil Procedure, made in proceedings in 
execution of decrees. The decrees sought to be executed were 
passed in suits for rent; and the question raised by the persons 
against whom the decrees were sought to be executed, appellants 
in this Court, was that they were not. liable under the decrees 
put into execution ; that the decrees could not in law be allowed 
to be executed against them. ‘The facts necessary for the purpose 
ofa& decision of this question arising for consideration in these 
appeals, may be very shortly stated. The decrees for rent, were 


passed against the three daughters of one Radhajiban Mustaf, - 


whose estate i$ now in the hands of the appellants, as the ultimate 
reversioners of Radhajiban. Of the three daughters of Radhajiban, 
Bhababhabini survived her sisters, and she divested herself of 
her estate in favour of the reversioners. It would appear that 
the reversioners bad divided the estate of Radhajiban as amongst 
themselves with the assent of the sole surviving daughter of 
Radhajiban, Bhababhabini. The properties attached and sought 
to be sold in the proceedings in execution giving rise to these 
appeals, weré by virtue of the arrangement come to by the 


, reyersioners ionge: -themselves were claimed by a gian 


` (1) (1896) I. L. R. 23 Calc. 484. 
(a) (1935) 6a C. L. J. ss. 


- 


t 


Vor. LXIIL] HIGH COURT, : 7 


as -their separate property, against which the execution of -the 
decrees obtained against the three daughters of Radhajiban 
could not be allowed to proceed. The arrangement as to. division 
'of properties hetween the reversioners was evidencel by two 
documents, Exe, A and B in the case; in paragraphs 12, 13 
and 14 of the document Ex. B, arrangement in regard to the 
payment of cecretal dues and other dues for and ngainst the 
parties to the document, the reversioners, subsisting before the 
arrangement, was made. The appellants in this Court, who raised 
objection to the execution of the decrees against them, under- 
took liabilities which included liability in respect of the decretal 
debt which was sought to be realised in the execution procee- 
ding with which we are concerned. The appellants it would 
appear to be clear from the contents of the documents Exs. A 
and B agreed in unmistakable language to treat the .properties 
in their hands as part of Radhajiban’s estate. On the clear 
stipulations contained in the documents, Exs A and B, the 
appellants could not be allowed to ssy that the properties sought 
to be proceeded against in execution, were separate or self- 
acquired properties; and were therefore exempt from being 
proceeded against in execution of decrees for rent due, so far 
as properties which were admittedly left by Radhajiban, and 
were in the hands of Radhajiban’s daughters, at the time when 
. the decrees were passed. 

It was urged in support of the appeals that even though the 
documents Exs. A and B had the effect of fixing liability on 
the appellants, the decree-holders, as strangers to the contract 
evidenced by those documents, could not get the benefit from 
such a contract in proceedings in execution of decrees. That 
there is no necessity for having recourse to a separate suit 
for enforcing the contract, in the matter of satisfaction of the 
decretal debt, goes without saying $ and the argument in sup- 
port of the position that there is necessity fora suit for estab- 
lishment of contractual liability does not bear serious examina- 
tion, in view of the scope of section 47 of the Code of Civil 
Procedure, The right of strangers to a contract, has to be 
determined in the case before us with reference to the state 
of facts on which the right of thé decree-holders to proceed 
against the properties in the hands of the appellants is based, 
The appellants obtained possession of the properties by virtue 
ofa relinquishment by a female limited owner during her life- 
time, upon the express condition that they should pay her 
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debts. Upon general ‘principles of justice, equity and good 
conscience, the appellants were Lound to pay the cecretal debt 
in regard to which execution wasieviél in tle case befóre us 
[ see in this connection CAistamony Duit v. Mokesh Chandra 
Banerfes (1) ] ; and in our judgment there can be no doubt, 
and it can be taken to be woll settled on principle and authori- 
tics, that a stranger to a contract which is to his benefit is entitled 
to enforce the agreement to his benefit, apart from the position 
that the party concerned accepied liability in tbe matter of 
satisfaction of debt due to the stranger | seo Sidhwti Bhusan 


Ghose v. Baikuntha Nath Mondal (2), and the cases referredto `` 


therein } In the case before us, the appellants had by virtue 
of the clear stipulations contained in the documents Exs A and 
B accepted liability so far asthe decretal debits in question were 


. concerned, 


In the above view of the case before us, we affirm the deci- 
sion arrived at by the District Judge in the Court of appeal 
below, that the proceedings in execution, giving rise to these 
appeals should be ullowed to proceed, as competent. — 

The appeals are dismissed with costs. The héaring fee in 
these appeals is assessed at 3 gold mohurs. In view of the 
decision we have arnvel at in these appeals it is not necessary 
to decide the points arising on the crossobjections preferred 
by the respondents in this Court The cross-objections are 
allowed to be withdrawn, without any order as to costs in the 
same. 


A. C. G. Appeals dismissed, 


(1) (1896) I L. R. 23 Calc. 454. 
(a) (1935) 6a C. L. J. 55. 


Vou, LXII] ‘ PRIVY COUNCIL: ^^ 


PRIVY COUNCIL. 


PRESENT: Lor Thanherton, Sir Lancelot Sanderson 
and Si» George Rankin 


SURENDRA KRISHNA ROY, SINCE DECEASED 
(NOW REPRESENTED BY BIRENDRA | 
KRISHNA ROY AND OTHERS), 
b AND ANOIHER 0 


v. 


MIRZA MAHAMMAD SYED ALI MATWALI, 
SINCE DECEASED, AND OTHERS. 


[ON APPEAL FEON THE Hica Court or JUDICATURE AT 
Fort WILLIAM IN BENGAL.] 


Evidence — Docu menlary— Presumption ef genwuinenesi—Thirly years old at 
time of trial, bub not when filed in Court—Froa/—Netice to produce 

. -original —Certified copy - Srconaary evidence—Indian Evidence Act (I af 

1872), Secs 65, 66, 9o. 

' The only purpose of a notice under Sections 6s and 66 of the Evidence Act ts 
to give the party an opportunity by producing the driginal to secure, if he pleases, 
the besi evidence of the contents. Secondary evidence is admissable when the 
party offering evidence of its contents cannot for any reason not arising from his 
own default or neglect, produce the original document in reasonable time 
(Section 65) , and under Section 66 the Court has absolute power, when it thioks 
fit, to dispense with a notice under these sections. 


Under Section 9o of the Indian Evidence Act the period of 30 years ls to be 


reckoned, not from the date upon which the deed Is filed in Court, but from thev 


date oo which, it having been tendered in evidence, its genuinonese or otherwise 
becomes tbe subject of proof. — 


Minn Sirkar v. Rhedoy Nath Roy (1), approved of. 


In 1830 a predecessor of tbe plaintiff granted to one Sobrati a Monrasi Moka» 
rari Kayemi Patta, aud [n 1856 Sobrati granted a Dur-Mourasi Patta to Korban, 
Ali, and in 1912 Korban Alı transferred his rights to Anwar Miah, and in 1914 
Anwar Miah sold to the original defendant his rights. In 1892 Korben Ali 
executed an original unregistered Kabullyat in favour of tha Bhukallash esta!e 
andin 1900 be executed a registered deed of gift ip favour of bis wife. The 
documents of 1853. and 1500 make no mention of or reference to the Pattas of 
18 o and 18,6. The document of 1900 is a certified copy obtained from the. 
Registration office, and not the original. In 1603 the plalouiff purchased the sait 
lands from a Commissioner of Partition, who was selling them under an order of 
the Court made Eia partition suit, baving reference to the Bhukallash Raj estate. 
On goth Janoary, 19:8 plintff brought a sult for declaration of title to ad for 


(1) (1879) 5 C. L. R. 135. 


9 30 


“PoC: 
1935. 
er eel 


Surendia Krishna 
. Roy à 


Y. 
Mirza hammad 
Syed Ali Matwali. 


October, 21, 22. 


™ E € 
Newemier, 8. . 


M ema 


IHE CALCUTTA LAW JOURNAL, : Von, LXIL:. 


pomsesiion of the sult lands, contending that the defendants bad no Interest in 
these lands higher thanx precatious tenancy interest terminable by 15 days’ 
notice, The defendants contended that they had a permanent teoancy right : 

Held, that the documents of 1892 and 19co are documents which the Court is 
entitled to look at, the former being presumed to be gonuine under the provisions 
of Section 90 and the latter being proved ; that these documents cast tie gravest 
doubt upon the genuineness of the alleged Pattas of 18:0 and 1856. 

Privy Council Appeal No. 10 of 1933 against the decision of the 

Calcutta High Court (Mukerji and Guha, JJ.) 


Leslie DeGousther, EK. C. and J¥. Wallash for the 
Appellants: The Pattas in 1830 and 1836 were genuine docu 
ments, With reference tu the Kabulyat of 1292 evidence is 
not properly given of the facts which under Section 47 of 
the Evidence Act it is necessary to prove. With reference to the 
document of 1900, the defendant himself should have been given 
& notice to produce the original, and therefore the certified copy is 
not admissible. It is not proved that the lands to which the docu- 


-ments of 1892 and 1900 relate is the land in suit. 


Josspkh Nissim for the Respondent: The appellants are 
stopped from denying the authenticity of the document of 1892 
inasmuch as it was Over 30 years old at the time of the trial in 1927, 
and under Section go of the Indian Evidence Act the presumption 
could be made that it was executed by Korban Ali as it purports to 
be: Minu Sirkar v. Rihedoy Nath Koy (1). The documents of 
1892 and 1900 conflict with the Fattas of 1830 and 1856. 


Their Lordships’ judgment was delivered by 


Sir George Rankin :—This appeal arises out of a -suit 
brought on the 3oth January, 1918, for declaration of title to and 
for possession of a parcel of land at Kidderpore now known as 
18, Kaila Sarak Road. On the side of the plaintiff and on the 


tide of the defendants there have ‘been various devolutions of 


interest, to which however it is not now material to direct atten- 
tion. The plaintiffs case was that in 1903 he purchased the lands 


in s.hedule Ka tothe plaint from a Commissioner of Partition 
who was selling them under an order of the Court made ina 
partition suit having reference to the Bhuksilash Raj estate, The 


property which he purchased was /a&Aeraj and it is now admitted 
that the plaintiff has the title which he claims and that it covers 
the land in suit, The suit lands were at one time described as 


— w 


.— (0 (1879) 5 C. L. R. 145. 
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measuring about 134 bighas but according to later “measurements 
it would seem that they amount roughly to an ate being about 2 
bighas 13 cottas. M: 

The cass for the plaintiff is that the defendants have no interest 
in these lands higher than a precarious tenancy interest terminable 
by fifteen days' notice. The defendants on the other hand 
contend that they have a permanent tenancy.nght. They set up 
the caso that in 1830 a predecessor of the plaintiff granted to 
one Sobrati a mourasi mokarari kayemi patta, and that in 1856 
Sobrati granted a dur-mourasi patta to Korban Ali Serang ; that 
Korban Ali in rgra transferred his rights to Anwar Miah and 
that Anwar Miah in 1914 sold to Elias Maurice the original 
defendant No. r. The title of Maurice has pending suit become 
vested in certain persons of the name of Roy who are the appellants 
before the Board. 

Though the suit was instituted in 1918 it did not come on for 
trial until 1927. In rgar it appears to have occurred to the 
advisers of the plaintiff that as he had not given any notice to 
determine the defendants’ tenancy he would be in a difficulty 
upon his own case in recovering khas possession. Accordingly 
an order was obtained giving permission to withdraw the suit 
and to bring a fresh suit, but this question, was taken in revision 
to the High Court by Elias Maurice defendant No. r who agreed 
to waive notice under tectiom 106 of the Transfer of Property Act, 
and that the suit might proceed upon that footing. An order was 
made by the High Court accordingly and no question of notice or 
limitation now arises to be discussed. 


t 


At the héaring of the suit in 1927 the learned Subordinate’ 


Judge accepted as genuine documents of 1830 [ exhibit B ] and 
1856 [exhibit C ]: holding that the defendants had made out 
permanent right, he gave to the plaintiff a declaration of his 
superior title to the land but dismissed bis prayer for kbas posses- 
Sion. On appeal by the plaintiff to the High Court of Calcutta 
the learned Judges took a different view of the genuineness of 
the documents of 1830 and 1856, and refused to hold them proved 
or to presume their genuineness under section go read with section 
4 ofthe Indian Evidence Act. Whether they Were right or wrong 
imtaking this view is the sole question which their Torus have 
now to determine. 


: In the High Court both learned Judges comment upon the 
suspicious appearance of exhibits B and C and Mukerji J. refers to 


the shining ink and the thin pointed pen as particular matters of 
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suspicion. On the whole however their Lotdships do not think fit 
to proceed upon this ground. 

It has to be admitted that at no time before 1912 when these 
decaments are recited in the transfer by Korban Ali to Anwar 
Miah is any mention of or reference to these documents to be 
discovered in the evidence. 

The High Court were materially influenced by two other 
documents which seem to cast great doubt upon the genuine- 
ness of exhibits B and C. The first, exhibit 4A, purports 
to be an original unregistered kabuliyat executed by Korban 
Ali in 1892 in favour of the Bhukailash estate which is known to 
have been at that time under the receivership of Mr. A. M. 
Dunne. It is written on stamped paper and at the head of it 
there is written "Confirmed, A. M. Dunne” [in handwriting ], 
"receiver of the estate of Raja Kallisunkur Ghoseul Bahadur” 
[ rubber or other stamp ] Underneath that again in handwriting 
is "for one year certain A. M. D." and tbe initiela A. M. D. are 
also at the foot of the second page of the document. At the 


- top of the first page the name “Korban Ali Serang " purports 


to be signed. The document purports also to be signed at the foot 
by Purno Chandra Chattopadhayg and Ramdhan Basu. The 
document recites that : 


“A plot of 114 bighas of land.....:...within the zemindari of the 
estate under yonr administration bearing a monthly rental of Rs, 2/7 
is recorded in the name of Sobrati Sheikh. Since the said Sobrati 
Sheikh bas absconded and since it has been notified that the said 
plot of land would be re-settled, I willingly appear (befcre you) and 
agree to the said settlement and pray for the same ; and according 
to my prayer, you settle the said land with me enhancing &nnas 7-8 
pies over and above the said rent.” 


The document further purports to contain a promise by Korban 
Ali to pay the rent eyery month to the tehaildar of the Bhukailash 
estate and to provide tbat on the expiry of the term the receiver 
should be entitled to make settlement of the seid land and jama 
according to his pleasure, There are moreover provisions whereby 
Korban Ali promises not to construct any pucca building on the 
land nor to do any other work giving rise to a permanent interest 
in the land, It was further provided that if the land was required 
Korban Ali would vacate the same on receipt of 15 days’ notice. 
The description of the land is given as No, 7 Filakporhoi in Dibi 
-Komedanbagan, Perganah Magoora, Police Station Ekbalpnr, and 
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in the schedule certain bourfdaries are gen -which ' will be: idc 
to later in this judgment, 
The second document: bearing upon the genuineness of Lxhibits 
.B and C is a Asva-dil-eroas dated aoth May, robo, Exhibit. y which 
purports to have.been executed by Sheikh Korban Ali Serang in 
-favour of bis wife Srimutty Najibannessa.Bibi, daughter of Haidar- 
ali Serang. The.document before the Court is not the original but 
is a certified copy obtained from the Registration Office, It bears 
the registration number, No. 981, and has over the signature of the 
‘Registrar a statement that execution is admitted by the above 
Sheikh Korban Ali Serang who is identified by Sheikh Abmed Ali, 
.etc. The recitals in the document are to the effect that Korban Ali 
owes his wife Rs. 1,000 for dower: that he has not the means to pay 
.the dower at once but that he has tnken a lease of 134 bighas of 
land with tank within certain boundaries in the talug of Raja Satya 
. Nandan - Ghoshal, Zemindar, in village Koylaserak, Police 
Station Ekbalpur, on an annual rent.of Ra. 35;. that he 
has built thereon one tiled hut ‘with mud walls and three 
tiled -huts with mat walls, and is in possession of the same 
and of certain articles thereinafter -mentioned by. . letting 
out the same to tenants, The deed goes .on to. aay that 
Korban Ali fixes the price of. the huts . with all rights and 
incidents thereon and of the articles at Re. :98 and makes 
‘a gift’of them to his wife in lieu of dower, “You become 
«vested with “my rights “and title from; to-day and being 
‘entitled to make gift and sale thereof go on enjoying and possessing 
the same in great fecility down to your sons, grandsons, and heirs 
in succession, by Paying tha fixed rent in- the Zemindar’s 
- Bherista, ” 
It will be dae edt upoh the face of this Aebadibewas 
that the annual rent of R& 45 theréin referred to is exactly 
the. same as. twelve times the. monthly rental of:R& 2/14/8 
reserved in Exhibit 4A. It will be observed also that whether or 
-not.it can truthfully be said that Exhibit 7. purports. to: make a 
. transfer of .the huts and chattels only and.not of any interest in the 
-land, a construction which is somewhat difficult, the recitals are 
inconsistent with the right of Korban Ali being that of dur-mourasi 
tenant under Exhibit C the instrament of 1856, Under that patta 
.his rent would not be an.annual rent of Rs 35:nor would it -be 
‘payable into the Zemindar’s sherista, : erat 
- Having regard to the fact that no aons to Exhibit B'and C 
can be traced prior to 191a the learned Judges of the High Court 
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took the view that the kabuliyat of 1892 andthe Aeda-dil-ewes of 
1900 cast such doubt upon the genuineness of Exhibits B and C 
thet the defence must be held to have failed to prove the permanent 
right alleged, it pot being proper to make any présumption under 
Section go in favour of the genuineness of Exhibits B and C. 

The other evidence ip the case, certain survey papers, the 
municipal records and the municipal bills, adds little or nothing to 
the próof of a permanent right. - 

The main contention on behalf of the appellants before 
the Board with reference to the documents of 1892 and 1909 
was that these documents are not properly proved and that 
it is not proved that the land to which ey relate is the land 


in suit 


In the High Court it was pci out that the kabuliyat 
of 1892 (Exhibit 4A) was itself at the time of the trial in 
1927 over 3o years old, and. that under section go of the 
Indian Evidencé Act the presumption could be. made that 
it was executed by Korban Ali as it purports to be. At one 
time it was argued thai section go would not apply to this 
document by reason that it was filed in Court by the plaintiffs 
on the rrth November, 1918. Their Lordships are however 
of opinion that under section go of the Indian Evidence Act the 
period of 3o years is to be reckoned, not from the date upon which 
the deed is filed in Court ‘but from the date on which, it having 
been tendered in evidence, its genuineness or otherwise becomes 
the subject of proof. This was decided in the case of Mins Sirkar 
y. Rhedoy Nath Roy (1). 

Jt is true that the only evidence given with jeleronca 
to the signaturés other than that of Mr. Dunne was alto- 
gether-ineffective, but Kumar Satya Moban Ghosal, who, says 
that he. is 60 years of age. in 1927, gives some evidence 
about the partition suit of the  Bhukailash. joint estate, 


-He says 


“A receiver was —m to the estate. Mr, Füsrisson-was 
the Receiver, then Mr. Dunne was Receiver. . . . This is 
the signature of Mr. Dunne in the kabulyat executed b. Korban 
Ali, Signature proved (ext, 4)” . — ; 

Incroseexaminátion he says. “The signature of Mr. Dunne, 


.exhibit 4, was not made in my presence.” Upon this learned 


counsel for the appellants is justified in his comment that evidence 
is not properly given of the facts Which under section 47 of the 


: (1) (1879) s C. L*R: 135. =? í , 
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` Evidence Act it is necessary to prove. On the other band the 
learned trial Judge’s note “Signature proved” contains no hint 
of objection taken atthe time, and the. only cross-examination on 
the point appears to be directed, not to showing that the witness 
is unacquainted with the handwriting of Mr. Dunne, but merely 
to the fact that he did not witness the signature. The docu- 
ment having been filed by the -plaintif comes prima facie from 
proper custody nor has the custody been challenged id inr crosg- 
examination. 

As regards exhibit 7 it is objected that the original i is not before 
the Court but only a certified copy. Elias Maurice, defendant No. 
1, giving evidence in 1916 in & previous proceeding having reference 
to the land in suit stated (exhibit rr) 

“My title deeds include a deed of gift from Korban Ali to his 
wife Najibennessa Bibi in rgoo. I can produce it as I have got 
it now and produce. It is in respect of three huts and’ one 
Malgudam on the 7 katta plot (ext, A.)." 

It would seem therefore that the objection to the admissibility 
of exhibit 7 is that defendant No. 1 himself should have been 
given a notice to produce the ii um before the certified on was 
put in evidence. 

The appellants however cannot make anything of this diicedon: 
Elias Maurice giving evidence in the present case appears to deny 
that he got any  Aéba-Di/-emas from his vendor, and gives no 
account of what happened to the document; though there isa 
pasaage where he says generally "I made overall the documents 
to the mortgagee”, a reference to the present appellants who were 
substituted for him in January, 1930, before, this case. was dealt 
with by the High Court. The only purpose of a notice under 
seclions 65 and 66 of the Evidence Act isto give the party an 
opportunity by producing the original to secure, if he pleases, the 
best evidence of the contents. The diference between 8 certified 
copy and the original for the purposes of the present case is not 
yery obvious, but secondary evidence is admissible when the 
party offering evidence of its contents cannot for any reason not 
arising from his own default or neglect produce the original 
document in reasonable time [ section 65 |; and under section 
66 the Court has absolute power, when it tbinks fit, to dispense 
with a notice under these sections. As defendant No, x had not 
filed the original, denied having ever had it, and gave no reliable 


account of what happened to it, the appellants can hardly claim 


now that the certliied copy should have been rejected wen 
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tendered by the plaintiff. Butintruth the appellants’ criticisms 
are misconceived. In the face of the evidence given by Maurice 
as recorded in exhibit 1r, the defendants were in no position to 
ask the Court to presume the genuineness of the documents of 

1830 and 1356 unlesa the contents of the Aeda-ditewas were laid 
before the Court. Rather than find against them on their own 
failure to produce the document it was eminently reasonable in 
the circumstances of this case to permit the plaintiff to produce the 
certified copy. 

- In these circumstances their Lordships have no difficulty in 
holding that the kabuliyat of 1892 and the Asbatitervas of 1900 
aré documents which the Court is entitled to look at, the former 
being presumed to be genuine under the provisions of section 
go, and the latter being proved. That the lands mentioned in 
these two documents are the lands in suit is a conclusion as to 
which there is no ‘real difficulty. In view of the evidence of 
Maurice himself it is difficult to suggest that the lands of the 
heba-biLemas are different lande, and though the names of neigh- 
bouring tenants have naturally altered between 1892 and r9go2 
the correspondence in the description of boundaries given ‘in 
these two documents is marked. The learned -Judges of the 
High .Court had ample ground for coming to the conclusion 
that they both’ referto the suit lands, In these circumstances it 
appears to their Lordships that the documents of -i892 and 1900 
cast the gravest doubt upon the genuineness of the alleged pattas 
of 1830 and 1856, and that the learned Judges of the High Court, 
rightly refusing to presume the latter documents to be Penne were 
justified in the decree which they made, 


Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed with costs, 


W. W, Box & Co: Solicitors for the Appellants. 
! Frands and Harker: Solicitors for the Respondent. 
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Injunction—Interpretaiion of permanant injunction, . 
- The plaintiffs, who represent the Digambari sect of Jalos, obtained a died 
against the defendadta, who represent the Swetamberi sect, in a sult instituted 

pursuant to Order.1, Rule 8, of the Code of Civil Procedure, In respect of: the 
rights claimed by tho Digambaris in three ancient temples. The decree gave 
the plaintiffs a declaration that the Digambaris were entitled to a perpetual 
injunction to the effect that' ào adorned image should ever be permanently 
installed within the Jalmandir temple.” The defendants did not appeal from 
the decree. On appeal to.the Judicial Committee of a ra Maoi 
question being as te due interpretation oiheinjunotion: , 77. 

Held, that, the injtoctlon mast pe strictly construod:; the ern je directed 
against permanent installation only and it is not shown that the defendants could 
not temporarily install the image for their own portods of worship, . “without 
interfering with the Digambaris’ right of worship ; that an in function restraining 
the defendants from permanently installing the image in the’ temple cannot be 

interpreted as rostralning them er en 
inthe yoat but ode.or two : 

' Held, further, that, if: what the defendants did'in. fact Interfere with the 
plaintiffs’ right of worship, the plaintiffs had thelr remedy by a separate sult, and 
not by invoking an injunction which has no uer to the iln ma of 
the onse, 

Privy Council Appeal No. 67 of 1934 against the decision er the 
Patna: High Court (Wort and Xhaja Mahomed Noor, 77. cian 
ing an order of the Subordinate Judge of Patna. of 


Afr. d. M.- Dunne, K. Co -and Mr. Wo Wallach © for the 
Appellant: The Subordinate .Judge cannot in: interpreting thé: 
decree revise it so as to enlarge ita Scope. An injunction against 
permanent location does not mean to’ say that a femporary 
location for the purposes of ‘the Swetambaris: own worship, which 
does not interfere with the Digambaris’ worship, is ‘not within the 
decree.’ The object-of the perpetual’ injunction’ resttainirig~ the 
Swetdmbaiis froni permanently installing the ndornéd image; was 
merely tó safeguard thé right of the Durante the' time when 
they-were actually worshipping, -- MENT 
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There is no ground for reconstructing the dectee. Neither the 
Judgment nor the decree mentioned that the Swetambaris could not 
take the image temporarily into the temple at tbe time of their own 
worship, nor was any issue raised to restrict them from doing so. 
If the directions now given by the executing Court, bad been 
incorporated in the original judgment and decree, the appellant 
would have appealed from such directions in the decree. 

Sir T. J. Strangman, for the Respondents : In construing the 
decree, regard should be had to the circumstances under which, and 
the object for which the injunction was obtained, the circumstances 
being the permanent installation of an image interfering with the 
Digambaris right of worship, the object being the prevention of any 
interference with their right of worship : See (185r) 15 June 117. 

The action complained of in the execution proceedings was 
tantamount to the permanent installation of the Swetambari image, 
and in any event constituted an interference with the Digambaris' 
right of worship. 


Their Lordships icdemeni was delivered by 
Sie John Wallis :—This is an appeal from an order and decree 
of the High Court at Patna affirming an order of the Subordinate 


judge of Patna in execution of & decree obtained by the plaintiffs, 


who represent the Digambari sect of Jains, against the defendants, 
who represent the Swetambari sect, in a suit instituted pursuant 
to Order 1, Rule 8, of the Code of Civil Procedure in respect of 
the rights claimed by the Digambaris inthres ancient temples at 
Pawapuri and Pokharpur in the Patna District. The dispute, which 
is the subject of this appeal arises out of the centuries-old differences 
between the two sects of Jains as to whether the wearing of clothes 
or adornments is prohibited by their religion. The Digambaris who 
are necessarily debarred from fully observing this prohibition -are 
under no such restriction as to the images which they venerate or 
worship It is alleged in the plaint that images which do not 
represent the natural figure of man as born without any clothes or 
adornment are not “ worshipable” by the Digambari Jains. On the 
other hand the images worshipped by the Swetambaris are, both 
clothed and adorned ; and it is stated. in the plaint that in one of 
the suit temples there are two sets of images one clothed and the 
other unclothed which are worshipped by the Swetambaris and the 
Digambaris respectively. Both sects also,venerate or worship 
charans or representations of the footsteps of their Tirthankaras or 
saintly personages at the places where in times long past they 


. attained Nirvana or salvation, Mostof these charana are situated 
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on the Parasnath Hill in Chota Nagpore, and were the subject of 
the suit which recently came before this board in | Hukum Chand v. 
Maharaj B akadur Singh (1). 

The charan of Mahabir Swami, the ee and last of the 
Tirthankaras, is placed on a niche in one of the suit temples, 
where it is worshipped by both Sect, During worship by the 
Swetambaris the charan is clothed and adorned, but these coverings 
and adornments , are removed for worship by the Digambaris It is 
alleged in the plaint that the plaintiffs had come to know that the 
Swetambaria had placed an image of Swami Mahabir of the 
Swetambaria type, that isto say, clothed and adorned, near the 
charan already mentioned and had thus interfered with the right of 
the Digambaris to worship the charan undisturbed by any object 
not worshipable by them. It appeared from the evidence that the 
defendants had installed a small metal image of the Swami at the 
back of the niche on which the charan is placed. The plaintiffs 
accordingly prayed for an order that the image be removed, and 
that the defendants “ be permanently -restrained from an 
placing an adorned image in the temple in question” ` 

It was alleged by the defendants in the written statement that 
the image had been there from time immemorial, but it was found 
by the Subordinate Judge that it had been placed there at some 
time in or after 1915. It was also found by. the Subordinate Judge 
that the presence of the image. was calculated to disturb the 
Digambaris in their prayers and meditations at the shrine. The 
decree dated the 18th August, 1930, gave the plaintiffs a declaration 
that the Digambaris were entitled to a free and unrestricted nght of 
worship according to their own mode in the temple without any 
interference whatsoever by any Swetambari Jain, to an order for the 
removal of the image from the temple and, also, “ to a perpetual 
injunction to the effect that no. adorned image should ever be 
permanently installed within the Jalmandir temple.” 

This injunction was in the terms prayed for in the plaint, and the 
defendants bave stated in their grounds ot appeal from the decrees 
tbat they were satisfied with it and therefore did not appeal from 
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the decree. The only question in the present appeal is asto due ' 


interpretation of the injunction and, as in the case of all eons 
it must of course be strictly construed. 


On the 8th October, 1931, the plaintiffs fled an` applica- 
tion for execution of the decree in which they : alleged that 
since the passing of the, decree, instead of m and prè- 
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perly obsying the orders of the: Court and canying out tbe 
terms of . the’ decree in spirit of letter. (sic) the defendants 
had adoptei the device of ciréumventing them by taking 
the.image daily and sometimes at intervals to the temple and 


taking it ‘out in tbe, evening or the afternoon, which had the 


effect of interference with the plaintifis’ rights of. worship 
of the footprints of Mahabir Swami, ‘They~ accordingly 
prayed that the’ decree should be executed (a) by. ordering the 


removal of the image, (7) by ordering the defendants not to 


bring the image into the temple except on the ceremonial occa- 


. sion of the Nirwan day, the rsth of Kartik, thatis to say on 


the day when the Swetambaris celebrated the feast of the 


. Swami, and that they should be ordered to remove it immediately 
‘the Nirwan worship was over, and (¢) that the first defendant, 


who was the manager of the institution and had wilfully disobeyed 
the injunction, should be committed to prison and his property 
attached. 

On the 13th August, 1932, the Subordinate Judge dismissed 
the applicatión for the committal of the first defendant and the 
attachment of his property on the ground that he was not shown 
to have wilfully disobeyed the injunction, but held that .the 


injunction should be interpreted to mean that the defendants 


were not to be entitled to take the image into the temple 
except on occasions when there was no likelihood of any 


-Digambari Jain visiting the temple, and that there was only 
‘one such acknowledged occasion, the 15th day of Kartik, 


when the Swetambari Jains celebrate the Nirwan of Mahabir 
Swami; and by his order the defendants were directed to obey 
the decree accordingly. l 
The defendants preferred in the first instance a civil revision 
petition to the High .Court, but afterwards filed a memorandum 
of appeal, asthe order being appeslable no civil revision petition 


lay. They alleged that the order of the Subordinate Judge was 


likely to create embarrassment to them in the-exercise of their 
unrestricted right of worship according to the tenets of their 
religion and the rituals of their sect, and that the order of the 


,Subordipnsate Judge was illegal and w//ra vires au not being in 


accordance with the decree, On the 8th November, 1932, the 


. High Court affirmed the order of the Subordinate- Judge subject 


to the modification by consent that the defendants were to be at 


-liberty to install the idol from dawn ‘of the Sis day of Kartik till 


sunset of the rext day, A 
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Their Lordships find some difficulty in understanding tbe 
reasoning by which the Courts below arrived at the conclusion 
that an injunction restraining the defendants from permanently 
installing the image in the temple could be interpreted as restra- 
ining them from temporarily installing the image on any day 
in the year bul one or two. The substance of the plaintiff,’ 
case was that the Swetambaris had permanently installed behind 
the charan a Swetambari image which interfered with their 
worship of the chaians, and they accordingly prayed for an 
injunction against such permanent installation. Not only is the 
injunction directed against permanent installation only, but in 
their Lordships’ opinion it is not shown that the defendants could 
not temporarily install the image for their own periods of 
worship without interfering with the Digambaris’ rights of worship, 
in the same way as the coverings and adornments which 
. Swetambaris put on the charans are removed when the Digambaris 
come to worship. If what the defendants did in fact interfered 
with the plaintifs right of worship, they no doubt had their 
remedy ; but that remedy was by a separate suit, and not by 
invoking an injunction whieh has no application. to the circums- 
tances of the case. In tbeir Lordships’ opinion the appeal 
should be allowed, the judgment and decree of the High Court 
ofthe 8th November, 1932, and the order-of the Subordinate 
Judge. of the 13th August, 1932, should be set aside, and the 
respofidents' application of the 8th October, 1931, sbould be 
dismissed, and their Lordships will humbly advise His Majesty 
accordingly. 

The respondents will pay the appellants’ costs Lere and in the 
Courts below. | ' 


H. S. L. Polak & Co. Solicitors for the Appellant. 
4. In Wilson & Co., Solicitors for the Respondents. 


S, P. K. Appeal allowed. 
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PRESENT: Lord Roche, Lord Savesen amd Sir 
Georgs Rankin, 


BHOJRAJ 
D. 
E SITÀ RAM AND OTHERS. 


[Ox APPLAL FROM THE Higa COURT OF JUDICATURE 
AT ALLAHABAD] ~ 


Indian Evidence Act—Proof of pedigree External Evidence— Evidence got by 
role — Admissibility —Credibility of witnesses — Right of Appellate Court 
to difer from Conrt of first instance—Hindsn law—Hinds  widem— 
Alienatien—Lagal necessity — Lapse ef time—Piesumptions to supplement — 
Presumptions to contradict — Fffeci on evidence requisite. 

It is open to an Appellate Court to differ from the Court which heard the 
evidence where lt is manifest that the evidence accepted by such Court of first 
instance Is contradictory or in any substantial degree shaken in croes-examination 


or ts so inherently improbable as to be unbelievable or is for other suffictent 
reasons unworthy of acceptance. 


The criticism that the evidence bears the appearance that it was got by rote or 
learned by beart and is therefore unreliable, though not without weight, 1s by no 
means conclusive. Evidence substantially true’ not infrequently assumes too 
perfect a form and witnesses such as children not infrequently get a story by 
beart which ls none the less a troe story. The real tests are how consistent the 


‘story hs with itself, how it stands the test of cross-examioation and hew far it 


fits in with the rest of the evidence and the circumstances of the cose. 


One Tej Raj died in 1855 leaving surviving him three widows and a deceased 
son's widow, all of whom had allenated the property In favour of the prede- 
ceseors in title of the defendants, who were in possession of all the property tn 
question In the suit, on the death of the last survivor of the four ladies. 
Plaintiff sued the defendants for possession of the properties formerly belonging 
to Tej Raj-and then held by the defendanis, setting up a pedigree proving his 
relationship to Tej Raj as having or taking title from the next helrs or revyer- 
sloners to the property of Tej Raj, and alleging that the transfers in favour of 
the defendants were not for legal necessity according to Hindu law. On the main 
issue as to the plaintiffs pedigree, the High Court, differing from the Subordinate 
Judge, held that the plaintiff bad faled to establish his pedigree and dismissed 
the sulton that ground. On appeal to tbe Judicial Committee of the Privy 
Council : 


Held, that no grounds exist here fustifying a conclusion as to credibility 


` opposed to that of the Judge who had the very great advantage of both seeing 


and hearing the witnesses. : 


Held, also, that the pedigree evidence should not be rejected co the ground of 
the improbabillty of the memory of the witnesses extending so far as it did, the 


et 
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witnesses paving been carefully examined, and each having proved circumstances 
apart from the pedigree which supported his knowledge and credit. 


Debi Pershad Chomdhury v. Rani Radha Chowdhraih (1) applied. 


Where a transfer of family property by a Hindu widow is sought to be sot aside' 


on the ground that it was not made for legal necessity anda very loog period had 
elapsed since the transfer took place, it is not reasonable to expect such full and 
detailed evidence of the circumstances which gave rise to the transfer ns in the 
casa of an allenation at a more recent date, and regard must be had to the amount 
of evidence likely to be available after the lapse of a long time and presumptions 


are permissible to fill in gap. disclosed in the evidence and so to supplement tha: 


evidence, but presumptions not to supplement but to contradict the evidence are 
not permissible. 

Chintamanibhatla Vinkata Reddi v. Rani of Wadhwan (a) distinguished and 
explained, 

Privy Council Appeals Nos 54 and 55 of 1932 against the 
decision of the Allahabad High Court (Mukerji and Bennet, 77.) 
dated the 26th March, 1930, which reversed the judgment and 
decree of the Subordinate Judge of Mainpuri and dismissed the 
plaintiff's suit. 

The arguments before their Lordships? Board dealt chiefly with a 
close examination of the evidence on the record. 

J. M. Parikh for the Appellant. 

W. Wallach for the Respondents, 

Their Lordships’ judgment was delivered by 

Lord Roche :—These are consolidated appeals from two 
decrees of the High Court of Judicature at Allahabad dated 26th 
March, 1930, which reversed the judgment and decree of the 
Subordinate Judge of Mainpuri and dismissed the plaintiffs’ suit 
with costs. 

The dispute was as to the property of one Tej Raj, 
a wealthy Brahman landowner, which was situate at Kusyan 
and elsewhere in the District of Mainpuri Tej Raj died 
in 1855 leaving surviving him three widows and a deceased 
son's widow to whom Tej Rsjs widows gave a portion of 
the property in lieu of her right to maintenance, These four 
ladies at various dates from 1873 onwards alienated the 
property in favour of the predecessors in title of the 
defendants end by 1924 when Musummat Bakht Kunwar, 
the youngest widow of Tej Raj and the last survivor of 
the four ladies died all the property in question in the suit 
was in the possession of the defendants In 1890 a declara- 


(1) (1901) L. R. 31 1. A. 160 ; I L. R, 22 Cale, 84, 
(2) (1919) L. R. 47 1 A. 6. 
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“tory suit had been brought by plaintifs other than the 


present plaintiffs purporting to claim as reversipners to the 


i property of Tej Raj and seeking to challenge the validity 
‘of the alienation of such property. This ‘suit failed owing 


to the operation of the roles of limitation applicable to such 
declaratory actions and no question of pedigree was ever 
debated or decidei in that suit. On the death of the last 
surviving widow, Musummat Bakht Kunwar, the present suit 
was fled on 17th November, 1924, claiming possession of the pro- 
perties formerly belonging to Tej Raj and then held by the defen- 
dants. The main issues which arose for decision and were decided 
by the Subord inate Judge were : 

(1) Were the plaintiffs entitled to maintain the suit as having or 
taking title from the next heirs or reversionersito the property of 
Tej R3j? | 

(2) Were the transfers to the defendants and their predecessors 
in title effected for legal necessity and valid ? 

There were other issues which were subsidiary or have 
now ceased to be of* importance. The only one of these 
which need be mentioned is an issue as to certain houses 
and groves in respect of which the Subordinate Judge excepted 
the houses, though not the groves, from the operation of 
his decree which wag. otherwise in accordance with the plaintiffs’ 
claim. 


The Subordinate Judge found on both of the issues. (r) 
and (2) in favour of the plaintiffs and in consequence granted 
them the reief they sought. Upon appeal the Judges of 
the High Court agreed with the Subordinate Judge on 
issue (2) in holding that- the transfers were not for legal 
necessity or valid, They also held as to the minor matter of 
the houses that the transfers were not for necessity and 
were not valid. But the main divergence of view was on 
issue (r) . As to this the High Court held that the plaintiffs 
had failei tò establish their pedigree and dismissed the suit 
on that ground. The appellant seeks the restoration of the 
decree of the Subordinate Judge and the  defendant- 
respondents seek to support the decree of the High Court both 
on the grounds upon which the Judges of the High Caurt 
based it and also by contending that the transfers were for 
necessity and are binding. This last matter can be shortly 
dealt with. There are concurrent findings in the Courts 
below in favour of the plaintifs and their Lordships see 


Y 
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no reason to doubt that those findings are correct. It was 
contended on behalf of the defendants that owing to the 
lapse of time, as a matter of law, necessity should be pre- 
sumed and in support of the contention the case of 
Chintamanibhatla Venkata Reddi v. Rani of Wadhwan (z) 
was relied upon. The judgment in that case does not in the opinion 
of their Lordships support the contention of the respondents. Here, 
as in the case cited, regard must be had to the amount of evidence 


likely to be available after the lapse of along time and presump- . 


tions should be allowed to fill in gaps disclosed in the evidence but 
in this case there is evidence justifying the conclusions of the 
Courts below. Presumptions not to supplement but to contradict 
the evidence would be out of place. 
On the minor issue of the houses their Lordships are of opinion 


that the view of the High Cout was preferable to that of the 


Subordinate Judge. 

The issue asto the plaintiffs pedigree and right to maintain 
the suit is one of very considerable complexity and difficulty both 
by reason of the lapse of time between. the death of Tej Raj 
and the present suit and by reason of the differences of view on 
the facts and evidence that have emerged in the Courts below. 
In both Courts very careful and able judgments have been deli 
vered reviewing the evidence in detail and giving reasoned grounds 
4er the conclusions arrived at. But after full consideration of 
those judgments and assisted by a close examination of the 
evidence by counsel their Lordships have arrived at a clear 
Opinion that the view of the Subordinate Judge on this issue is 
to be preferrel tothat of the Judges of the High Court. The 
reasons which have led their Lordships to this conclusion are as 
follows : 

The material evidence was mainly oral evidence. Certain 
books of a bard and a priest upon which the plaintiffs sought at 
ope stage to rely were not relied upon by the Subordinate Judge 
who based his judgment on his acceptance of a large body of 
oral evidence adduced to prove the plaintiffs’ pedigree. The 
Judges of the High Court expressed some doubt as to the effect 
of the findings of the Subordinate Judge in the matter of credibi- 
lity but the position seemsto be this, The learned Judge stated 
clearly what witne&ses he did not believe whether for the plaintiffs 
or the defendants. His narrative of facts based on the evidence 
of witnesses other than these rejected witnesses was an acceptance 


(1) (1919) L.R. 47 LA. 6, 
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of the evidence for the plaintifs ard the learned Judge in some 
cases added a specific refusal to reject tbe evidence of certain 
witnesses for the plaintifs on the score of criticisms urged on 


behalf of the defendants. Their Lordships do not doubt that 


itis open to an Appellate Court to difler from the Court which 
heard the evidence where it is manifest that the evidence accepted 
by such Court of first instance is contradictory or is s0 improbable 
as to be unbelievable oris for other sufficient reasons unworthy 
of acceptance. Butin the opinion of their Lordships no grounds 
exist here justifying 2 conclusion as .to credibility opposed to 
that ofthe Judge who had the very great advantage of both seeing 
and hearing the witnesses. The evidence was not contradictory 
orinany substantial degree shaken in crosswexamination nor was 
it in the opinion of their Lordships inherently improbable or 
unworthy to be accepted. The main drift of it which was to 
establish the pedigree relied upon and annexed to the plaint was 
confirmed by various circumstances appearing from the evidence 
of the deponents and was'also to some extent corroborated by 
evidence and circumstances externalto and independent of the 
plaintiffs evidence and by evidence and documents adduced by 
the defendants. 

The following points amongst others have weighed with their 
Lordships in arriving at their conclusion in this respect: The 
pedigree evidence was admissible evidence and the improbability 
ofthe memory of the witnesses extending so far as it did seems 
to their Lordships to be much less than it appeared to the Judges 
of the High Court to be. The reasons assigned for a similar 
conclusion in the cage’ of Debi Pershad Chowdhury v. Rani Radha 
Chowdhrain (1) are applicable to this case, The evidence of the 
plaintiff Debi Prasad : of Jaggannatb, a witness out of the plaintiffs’ 
line of descent and presumably disinterested or even interested 
against the plaintiff attempt to establish their pedigree: of 
Puran Mal: of Ganga Sahai: and of Bisheshar Dayal seem to 
their Lordships to be of especial importance and to be credible 
as the ‘Subordinate Judge deemed it to be, The Judges of the 


= High Court evidently regarded it as got by rote or learned by 


heart and therefore unreliablé. The criticism that the evidence 

bears that appearance is justified in the case of one or two of the 

witnesses but not, by any means, in the case of all of them and 

though not without weight such a criticism is by no means 

conclusive, Evidence substantially true not infrequently assumes 
(1; (1904) L, R. 31 I. A. 160; I. L. R. 32Calc. £4. 
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too perfect a form and witnesses such as children not infrequently 
get a story by heart which is none the less a true story. The 


real tests are how consistent the story is with itself, how it stands . 


the test of cross-examination and how far it fits in witb the rest 
of the evidence and the circumstances of the case. Here the 
plaintiffs’ main evidence was consistent with itself and in many 
respects now stands unchallenged. At fast the plaintiffs’ evidence 
as to pedigree was attacked at many points both in cross-examina- 
tion and by evidence. Those attacks in general have been 
proved to be unfounded and are not now persisted in. The only 
remaining point of attack is as to whether one Laljit who was the 
plaintiffs! ancestor was a son of Tej Raj’s great grandfather Man 
dbata anda brother of his grandfather Ajit. Evidence proved 
to be correct in all other respects is not lightly to be disregarded 
in this respect, the more as the evidence itself contained matters 
confirmatory of the lineage pleaded and relied upon. Such 
matters were the evidence of kinship as shown by tbe food or 
dining terms spoken to as subsisting between various classes of 
persons in the Tej Raj line and the plaintiffs’ line. Even more 
important was the evidence of the performance of funeral and 
similar rites for Te} Raj and his kin or widows by persons in the 
plaintiff line of descent. A determined effcrt was made by the 
defendants to disprove the latter evidence by evidence of the 
performance of certain of these ceremonies by the son of Tej 
Raj. This son was however proved to have predeceated his father 
and the effort failed, 

As to matters external to the plaintiff! own evidence: The 
descent and lineage of Kalli Singh the father of two of the 
plaintiffs was impeached but the defendants themselves put in 
documents of their ttle witnessed by Kallu Singb. Such docu- 
ments were : mortgage deed dated 18th September, 1873, executed 
by two of Tej Rajs widows and witnessed by Kalyan Singh 
(Kallu) son of Udit Singh—caste Brahman; mortgage bond 
dated 3rd October, 1874, executed by the same two widows and 
again witnessed by Kallu Singh son of Udit—caste Brahman. 
The circumstances and reasons for such execution and attestatipn 
were dealt with by the defendant Damodar Das in his evidence 
and this evidence is subsequently referred to. It is sufficient to 
say that after the fact of such attestation and the evidence it is 
not surprising that the general attack on Kallu Singh's purity of 
lineage failed and the evidence for the plaintiffÍ was in general 


'" believed by the Subordinate Judge. 
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Some observation should be made upon tbe suit of 1890 
already referred to. The High Court attached great importance 
to this ‘suit adversely to the present plaintiffs. Their Lordships 
do not attach tbe lke importance to it. Itistrue that in tbat 
suit a line other than the present plaintiffs’line sought to assert 
g claim to be Tej Rajs heirs but that claim was never litigated 
or determined and having regard to the contentions and pleadings 
in that case on the subject of limitation it seems clear that the 
parties who sought to defeat the rules of limitation by assertion 
that they did not know of the matters complained, of would 
desire to keep clear of, Kallu Singh and his line of descent (which 
‘Ig the plaintiffs line” of descent) since Kallu ns witness to the 
transfers which were the subject matter of complaint was clearly 
aware of their execution, Any inference adverse to the present 
plaintiffs which may be drawn from the 1890 proceedings seems 
to their Lordships to be more than compensated for by the fact 
tbat Jaggrnnath Prasad who isin the line of direct descent from 
the 1890 plaintiffs, was in this suit an important witness for the 
present plaintiffs. 


With regard to corroboration of the plaintiffs’ pedigree from 
external sources : MS 

A rubkar of 1840 showed ‘that certain land in Kusyari 
was at that date held by Tej Raj and by ancestors of the 
plaintifs in common though in unequal shares, This fact 
in spite of the inequality of the shares seems to their Lord- 
ships in the circumstances of the case to be more corfistent 
with family connection between the co-sharers in the pro- 
perty than with any other explanation, More important 
however is the support afforded by the defendants’ witnesses 


' and cocuments to the plaintiffs case. It is not quite clear 


that the defendant Damodar Das was vouching Kallu Singh 
as a 1elative who contented to the transfers of property in 
question though the evidence is open to this interpretation 
but it is clear beyond doubt that he was vouching him as 
did the attestation clause to the trarsfers already referred 
to as a responsible and . well born person and not of that 
illegitimate lineage which the defendants at the hearing 
sought to establish. The answers of the defendants’ witness 
Mecüda to the Court to the effect that Kalu was a. 
dexendant of Mandhata were so adverse to the defendants 
that they sought to treat him as a hostile witress—suborned 
by the plaintiffs. In the opinion of the Judge of the Sub 
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ordinate Court be was not’ such a witness and. the subse- 
quent course of the witness’s deposition supports this opinion 1935. 


and their Lordships think that this admission was the truth Bhoitai 
and is stnkingly corroborative of the plaintf? case in the = i 
: Sita Ram. 


one and only respect in which it remained open to' attack. o. 

Their Lordships will therefore humbly advise His Majesty that Lord Reche. 
these appeals should be allowed and tbe decree of the Court of 
the Subordinate Judge should be restored with the instruction that 
there should be added to the list of properties decreed to be 
recovered by the plaintiff the houses already mentioned, The 
appellant should recover the costs of the hegring in the High Court 
ani of these appeals from the defendant-respondents. 


H. S. L. Polak & Co.: Solicitors for the Appellant, 
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Preemption—Bengal Tenancy Act (VIII of 1385 as amended), See. z6P-— 
Purchase by one of ihe co-sharers, of putni ienure—Purchaser. purchasing 
occupancy kohlimg--Sale of puini tenure set aside by primary Court on 
condition, in favour of ome of the co-sksrer putnidars—Appeal by the pur- 
chaser of putni tenure penmding—Co-sharer putinidar and decree-helder 
fulfilling the condition— Decree-holder agplying io pre-e wpe. 


THe petitioner in the Rule had two annas share in the putni taluk, the opposite i, 
party No. 1 four annas share and opposite parties Nos. 2 to 22 the remaíning | | 
tea annas share. Under this taluk waa the occupancy holding, the subject matter .4, 


2 


* Civil Revision No. 1077 of 1935, agalnst the deciaion of S. C. Ghosh Bed es 
Munsif, Basirhat ln 24-Perganas, datod the 8th May 1935. : 
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of the application, foc pre-emption In fone, 192}; the putni was sold for arrears 
of rent and was purchased at the rent sale by the petitioner. Oa ‘the iath 
January, 1953, the petitioner purchased the occupancy holding. Oa the 8th May, 
1934, opposite party No. 1 made an application foi pre-emption. 


Opposite party No. 1 gota declaration In the Title Salt instituted in 1933, 
that the purchase of putni by the petitioner would enure to the bsnefit of dil 
the co-sharers of th putol at the time of sx'e. It was ordered in that soit that 
on the apposite party No. 1’s (the plalnttff in the Title Sait) paying into Court, 
the sam of Rs..101-4 as. with interest at 6 per cent per annum from the date of 
sale within a months from the date of the decree, the pelitioner (the defendant 
in that suit) should convey the four annas share of the putm, by a registered 
Kobala, This order was obeyed by the opposite party but no conveyance was 
made and there was second appeal by the petitioner pending in the High Court : 

Held, that the effect of the decree was that the beneficial interest In four 
annas share’of the putni was In opposite party No. 1 and benos éntitled-to pre- 
empt to the extent of sixteen annas, -as the petitioner did not put his claim in 
the alternative: that if he be not adjudged as the sole landlord, he should be 


* allowed to pre-eurpt asa co-applicant and the opposite parties Nos. 2 to 22 


never cared In having a share In the holding by the exercise of the right of 
pre-emption. The petitioner could not take advantage of his own default and 
renkit the a application | for pre-emption. . 
Application for Revision under Section r15 of the Code of Civil 
Procedure by the Opposite. Party. in the primary Court, MEE 


“Application for pre-emption’ ^ « —— i 

Messrs, Pramatha Natà Mit and .Samarsndra Krishna Ded 
for the Petitioner. 

Messrs. H. I. Chakravarty and Svish Ce Duit {or the 
Opposite Party No, r. 5 

, The following judgment was delivered : 


This Rule has been directed against an order for preemption 
made by the Munsiff, zat Court,’ Basirhat under the provisions of 
section a6F of the Bengal Tenancy Act. The [acts are not in 
controversy at all. 

There is a Patni Taluk in which the ouücnes before me. had 
twe annas -share, opposite party No. 1 "four annas share and 
opposite parties Nos. 2 to 22 the remaining ten annas share. 
Under this Taluk is the occupancy holding which is the -subject 
matter of the gpplication for pre-emption. In June, 1929 the 
Patni was sold for arreara of rent and was purchased at the rent 
sale by the petitioner. Ostensibly by. the rent sale he became the 
sixteen annas owner of the Patni. Then on (he rath January, 
1933 the petitioner himself purchased the occupancy holding. 
Opposite party No. 1 who isa lady, instituted a title suit No. 653 


‘+ 
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of 1933 for a declarat MA of her title to four annas share in the 
Patni and for reconveyance of her share. It seems that her case 
was that the Patni sale was brought about by the fraud of the 
petitioner. That suit terminated in a decree made by the trial 
.Court on the r6th April; 1934. The ternix&óf the decree are as 
follows :—" That this suit be decreed in ‘part’ with proportionate 
costs in favour of the plaintiff and against the defendant No. 1 on 
contest and ex jasle against others. Let it be declared that the 
plaintiff had four annas share in the Patni and that the auction- 
purchase of the same by the defendant No. 1 would enure to the 
benefit of all the co-sharers of the Patni at the time of the sale. 
It is further ordered that on plaintiff's paying into the Court, the 
sum of Ra, 101-4 as, with interest at six per cent, per annum from 
the date of the sale within two months from this date the defendant 
No. 1 shall convey the four annas share of the Patni to the plain- 
tif by a registered Kobala and that the plaintiff shall also pay 
the costs of the reconveyance". -This decree has not been 
set aside yet, but I am told that it is now the subject matterof a 
second appeal which is pending in this Court. The plaintiff 
in that suit who, is opposite party No, 1 deposited the sum 
of Ra, ror-4 as, and all other sums that she was required to 
deposit in Court in terms of the said decree, but the reconveyance 
has not yet been executed by the pétitioner,; On the 8th May, 
1934, the opposite party No. r made an application for pré-emption, 
Neither the petitioner nor opposite parties Nos, 2 to 22 joined in 
her application for pre-emption. Opposite parties Nos. s to 27 
never cared in having & share in the holding by the exercise of tlie 
right pf pre-emption ; and the petitioner took up the attitude that 
he was the sole landlord in respect of the occupancy holding, He 
did not put his claim in the alternative form, namely, tEat if he is 
not adjudgel as the sole landlord he should be allowed to pre- 
empt as a co-applicant, The lower Court granted a- decree for 
pre-emption- in favour of i s party No, 1 to the extent of 
Exicen annas. 

- Mr. Mitter for the uina hàs raised two en He says 
that till the reconveyance mentioned in the decree of the title suit 
is executed, opposite party No. 1 has no interest’ in the Patni and 
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she is not a co-shárer - landlord. I cannot accept that proposition. ' 


The effect of the decree is that the beneficial interest in four -annas 
share of the Patni,- is in opposite party No.1 and hes all along 


been in her, She has done what she was. required to do under 


the decree, and I do not think that petitioner can -merit by his 
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default, £e, by not executing the reconveWince. The petitioner 
cannot take advantage of his own default and resist the application 
for pré-emption. 

The second point taken by Mir, Mitter, is that the order for 
pre-emption should,have been in favour of his client also, because 
he was the owner of the Patni to the extent of two annas, I cannot 
give effect to this contention havinz regard to _ tbe clear provisions 


. of section 26F sub-section (4X8), ois, even when a co-sharer land- 


lord is the transferor, he is to Join as co-applicant in the application 
for pre-emption mide by other co-sharer landlords, and if be does 
not so join he shall not have any further power of purchase under 
section 26F, ; 

T accordingly overrule buth the points urged before me and 
discharge the Rule with costs, SHE fee one gold mohur. 


ATL ^ E l Rule discharged. 


APPELLATE CIVIL. 


Before Mr, Justice D. N. Milter and "Alr. Justice 
D. C. Patterson,’ 


KRISHNA PROSAD ROY CHAUDHURI AND ANOTHER 
D. 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL.* / 


Settlement —Tke Assam Land and Rewenus Regulation (I of 1686), Sees. 8(b), 
T2, 29—Rules—Settlement Manual, .ippendty E—Pstia, containing for- 
Seliure clausa—Acquisition of right of landholder, if depends on the length 
of possession—Party, when contract Almsetf out of his rights—Forfelture 
clause, illegal and ultra vircs—Right, extinguishment of—Reeistration Act 
(1H of 1877), Sec. 17— Estoppal against statute~—Deed void in part and rest 
seserable — Estoppel, tf applicable to part which is good—Deed executed in 
contravention of statute—Pure question of lam, i/cam be raised for first 
time in appeal. l 


t Appeals from Original Decrees Nos. 277 and 283 of 1931, against the decree 


_ of Punnalal Basu, Esq, Subordinate Judge, tat Additional “Coat of Sylhet, 
dated the gist July, 1951. 


Vor. LXITI.] | HIGH COURT, 53 


e 


Tho acquisition of tho rights of a landlolder unda the Assam aud Revenue Cim. 
Regulation, 1856, is not dependent on the length of possession under the lease 1955. 
„but on the lessee's holding under a leass which is piven tor a, term of 10 years. Sere 


Section 8 Clause (b) of the sald Regulation does not make it obligatory on the Frisbna Prosad Roy 
lessoe to occupy the land for 10 years before he can acquire the status of a 


Y, 
landholder. " The Secre of 
l State for in 
In order to show that a party has contracted himself ont of his rights and in Council. 
suirendared what he had already acquired with reference to the property the value TE 


of which exceeds Rs. 109, the transaction must becvidenced bya registered — " 
document having regard to (he provisions of section 17 of the Registration Act, 


Before it can be asserted that the party has contracted himself out of his 
rights some express declaration on the part of the party abandoning his rights 
mast be forthcoming. 


As there can be no estoppel agains! the statute, It is E fora party 
to my ihat he is not bound by a term, which is in contravention of the 
statute, ; ; 


If a deed is void in part only and the rest be severable, estoppel may arise 
from the part which is good. This is an exception to the general rule that 
where a deed has been executed in contravention of a statula the law of estoppel 
does not apply. 


À pare question of law, which is not. dependent on any ducis facts, can be 
ralged for the first time in appeal. 


There was a settlement of two estates with the plaintiffs in 1888 for a period 
of 8 years oommencing from 1298 B.S. onthe z3rd July, 1883. The lands 
which were settisd belonged to the Government and were in possession of the 
' Govecument. ‘Before the terms of the lease expired s re-setilement of the landa 
-in the two cslates was made for 10 years, that is from the year 1894 to 1904 òr 
1500 to1310 TI, S A thud settlement by a potta which practically amalgamated 
the two previous pottas was made at tho same rate of land revenue for a period 
of 20 years that is from 1902 to 1922. When this last lease was actually being 
granted a fmm was issued which was really applicable to a settlement in respect —. 
of the lands of which the Government was proprietor and over which no persoa 
had the right of a proprietor, landholdee or settlumont-holder as desortbed In Sec- 
tlon 19 of the Assam Land and Revenue Regulation, 1886, but a printed form was 
used and by 1cason of cettain nolficatlon of the year 1901 certpin amendments 
were made in the form and in the rules made under Sections 12 and ag of the 
said Regulation of 1E85. Clause (7) in its amended form in Appendix E to the 
Settlement Manual was to the following effeot . — < On the expiration of the term 
of this lease any excess aree of waste and fallow land over and above the culti- 
vated area of your holding trill be liable to bs resumed by Goveinment, should 
it eom advisable and may be settled with others ov be dealt with in any otber 
way that Government may then deem proper." This amended form wes intros 
duced by the notification which was published In the Assam Gazette on the 
13th July, 1901, On the expiry of, the term of the third settlement the Govera- 
ment purported to resume such portion of the lands which they were éntitled 
to resume in view of Clause (7) of the lease. In November, 1926, the Governor 
in Council decided that fn the interest of the development of the ares the 
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resumption clause should bs enforced and that the waste and fullow land over 
and above one-fifth of the cultivated area should be resumed by the Government 
and should be made availab'e for settlement. On the 18th Ju'y, 1637, the plain- 


Brishoa Prosad Roy di, instituted the present suit for declarations that the Government bad no 
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right to resume any portion of the lands or to settle the same after resumption 


of with any other third person and for a farther declaration that the plaintiffs had 


the status of the landholder In respect of the lands of the potta in sult within 
the meaning of Assam Land and Revenus Regulation, 1886 : 


Held, that the plaintiffs bad the status of the landholderin respeot of the 
lands of the potta In sult within the meaning of Section 8 Clause (b) of the 
Assam Land and Revenue Regulation of 1811. 


That the Government could not take away at the time of re-settlement in 1902 
the status which the plaintiffs had acquired under the settlement of :894 and the 
previous soitlement and that the condition referred to in Clause (7) of the potta 


which the Gorernment inserted at the time of settlement could not be legally 
inserted therein. 


That notwithstanding the insertion of such a condition inasmuch as tbe 
plaintiffs had acquired the statas of a landholder In respect of the whole of the 
lands such condition conld not bs legally effective and that the Government was 
not legally entitled to enforce the sald condition against the plalntiffs, 


That the plaintiffs did not surrender their right of landholders having perme- 
nent, heritable and transferable rights for use and occupation of the lands com- 
prising the two estates by acceptance of potta containing the forfeiture clause in 
Clause (7). 

That the order of the Goveencr in Council enforcing Clause (y) of the potta, 


resuming the waste and fallow lancs was invalid and not binding on tbe 
plaintiffs. ' 


Appeals by the Plaintiffs in No. 283 and by the Defendant in 
No. 377. s 


Messrs. Brojolal Chakravasti, Gopal Chandra Das, Annada 


Charan Karkoon and Nripesdra Chandra Das for the Appellants in 


No. 283 and for the Respondent in No. 277. 


Drs. S. C. Basak and Bijan Kumar Mukerjes for the Appellant 
in No. 277 and for the Respondents in No. 283. 


The following judgments were delivered : 


D. N, Mitter, J.:— The suit in which this appeal arises was 
brought by the plaintiffs, now appellants, for a declaration that the 


_Government have no right to resume any portion of certain Illam 


lands covered by Pottas Nos 3 and 9 in suit, that is to say, potta 


44512 24205 S 
preeent No. r or to settle the same after re- 
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- sumption with any other third person and for a further declaration 


Vor. LX1ÍI.] HIGH COURT. 


that the plaintiffs have the status of *land-holder " in respect of the 
lands of the goffas in suit within the meaning of Assam Land 
Revenue Regulation— Regulation I of 1886, as well as for confirma- 
tion of poetession of the two plaintiffs of the lands of the potta in 
- Suit and for a perpetual injunction restraining the Secretary of State 
from disturbing the possession of the plaintl£&, The plaintiffs also 
asked in the suit for declaration that they have exclusive right 
to take settlement from the Government at'a proper jima of all the 
lands of the Illam Pottas in suit and they prayed for other reliefs 
also. The plaintiffs also asked fur restoration of possession of such 
portion of the lands of the poltas in suit from which they might 
have been dispossessed in the meantime by the action of the 
Government and they prayed for seine profis. The suit was 
resisted by the Secretary of State who filed n written statement in 
which they raised several defences to which reference will be made 
hereafter, The Additional Subordinate Judge of Sylhet decreed the 
suit of the plaintiffs in a modified form. He held that the plaintiffs 
have the interest of landholders within the meaning of Section 8 of 
the Regulation, in respect of afl landa of the Illam potta No. r in 
suit, as described in the Illam of the English year r9os, but 
the Subordinate Judge came to the conclusion that the defendant is 
entitled to make khas and to select for makinig khas the remainder 
after setting apart y/3th out of the culturable waste land 
within the sáid property. He declared that the plaintiffs are entitled 
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to get re-settlement of such portion of the se4a/ as is not included 


in the aforesaid resumption. The Subordinate Judge held further 
that the plaintifs be confirmed ih their possession of that portion of 
the land woich the defendant is entitled to resume so long as the 
same is not resumed as well as of the remaining lands of the mahal. 
"The plaintiffs have preferred an appeal against that portion of the 
decree which refuses to give the plaintifis a declaration in terms of 
their prayer No, a in which they asked fora declaration that the 
Government have no rightto resume any portion of the lands 
of the pottas in question. This appeal bas been numbered as 
Appeal from Original Decree No. 283 of 1931 which we will 
deal first, It may be mentioned that the Secretary of State has 
also preferred an appeal to this Court and that is against that 
portion of the decree of the Subordinate Judge which. affirms 
the plaintiffs possession in that portion of the land which the 
Secretary of State is held to have been entitled to resume 89 
long as the sameis not resumed. That appeal has been num 
.bered as Appeal: from Original Decree No 277 of 1931, It has 
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eii been conceded by Dr. Mukherjee who appears for the Secretary 
1935. ` of State that if the appeal of the plaintiffs that is Appeal from 
Krishna Prossd Roy . Original. Decree No, 233 of 193r, succeeds it would follow that 
ce . , the appeal of the Secretary of. State, namely Appeal from Original 
The Secretuy cf Decree No. 277 of 1931 must necessarily fail, 
sa ar So a No, d » " 
—— e now proceed to denl with tl of the inti 
— D. N. dfiller, T. P wigan peer 


namely Appeal from Original Decree No. 283 of 1931. The 
facts which give rise to the contention in this appeal are not many 
and nre not substantially in dispute. The question really turns 
on the effect of certain provisions of the Assam Land Revenue 
-Regulation as to the statue of the plaintiffs as well as on the effect 
of the potta No. 1 which has been marked as Ext. Y in tbe suit 
and was executed on behalf of the Secretary of State in the year 
1902. See page 54 of the Volume No.1 of the second part of 
the paper book of Appeal from Original Decree.No. 377 of 1931 
which for the sake of convenience we shall hereafter iefer to as 
Vol. D. The plaintiffs! case is this: that there was a settlement 
of.the estate which will be described. for the sake of brevity as 
estates Nos, a3 andg with the plaintiffs in 1888. Estate No. 3 
was granted fora period of eight years commencing from 1298 
to 13ca D. S. pn the 23rd July, 1388. See page 144 Vol. D 
of the. paper book. ‘This document has been marked as Ex. 
M. With regard tothe Estate No. ọ there wasa kabuliyat, Ex. 
.N (1).which evidenced an llam settlement. It appears that 
under both thess documents the land which was settled was the 
land. which belonged to the Government ani was in possesion 
ofthe Government and which was not in the possession of the 
.plaintifis.; and this was the land over which none of the plain- 
-tiffs had the right of the proprietor, landholder or settlement 
holder under the Assam Regulations. ‘This was apparently the 
land to which provisions of Section 12 of the Assam Regulation 
of 1886 apply. This may be regarded as the first stage in the 
relationship of landlord and tenant between the plaintiffs and 
the Secretary of State for India with reference to tbis tenancy. - 
It appears that before the terms of the lease expired a resettle- 
ment of the lands in the two estates were mace for ten years 
that is from the year 1894 to 1904 or 1300 to 1310 B, 3. The 
two leases in respect of the two estates, estate No. 3 and estate 
No.g, have been marked as Eris. E, E, and E. El respectively 
‘and printed at pages 64 and 67 respectively in VoL D of the 
paper book. These leases were fora ferm of ten years and as 
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soon as tbese leases were executed tbe plaintiffs acquired accor- 
ding to their contention the status of lanc-holders within the mean- 
ing of Section 8 clause (b) of the Regulation. It may be stated 
here that the Secretary of State aceeded tq this position claimed 
by the plaintiffs in the Court Lelow. ‘fhe learned senior Govern- 
ment Pleader has however, raised a new contention and he 
argues that the plaintiffs did not acquire the status of landholders 
because in the first stage of the settlement they entered into these 
lands as lessses to whom provisions of Section rs apply. We 
ehall consider the soundness or otherwise of this contention after 
we have finished. the narrative of the facts of this case This is 
the second stage in the relationship of landlord and tenant as 
between the ‘Government onthe one hand and the .plaintiffs on 
the other, We come now to the third silage and we will have to 
refer in chronological sequence to some of the events which led 
to the execution of potta No. tin rgoa which cover a period of 
20 years and wae to expiro on the ret Marcb, 1922. Attbe 
time when this third potta, which practically amalgamated the 
two previous pottas in respect of estates Nos. 3 and 9, was about 
to be granted proposals were going on to grant leases to the 
settlement-holders for long terms, It would appear from the 
correspondence between the Revenue authorities and the plain- 
tiffs that on the x7th January, 1896, a petition was put in' by 
Krishna Prosad Roy and others praying ‘30 years lease in respect 
of llam Mahals Nos. 3 and 9g in .Pergana Duhalia, District Sylhet. 
See Vol. 'D’ at page 185 where Ext. 2 is printed. That petition 
was rejected and the Chief Commissioner of Assam Mr. W, E 
Ward, as be then was, rejected the petition stating that the en 
years’ lease already grantel gives the pelitioner the status of a 
landholder ani aright of resettlement. In rgor the matter was 
brought up again as will appear from Ext. 1 the letter wbich paseed 
between the Secretary to the Chief Commissioner of. Assam and 
the Deputy Commissioner of Sylhet, It is just necessary to quote 
the following passage from that letter: "the Chief Commissioner 
does not thipk that there is any chance of the Government of 
India sanctioning a special long term settlement in that case and 
that the terms of settlement which have been sanctioned by the 
Government of India for Ilam lands generally will give them a 
permanent tenure with freedom from enhancement .of the demand 
for a term of twenty years which sbould -be sufficient encourage 
ment to them to continue the improvement of the estates in their 
own interest,” The Depnty Commissioner was requestel to in 
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from the present plaintifls who were petitioners before him. The 
matter was revived. It appears from this correspondence on the 
2nd Bhadra 1307 B. S. corresponding to August, rgoo and it 
was with reference to the petition of the plaintiffs of that date 
that the correspondence just referred to passed. The next petition 
to which reference may be made is the one which is dated the 
13th June, 1902, and which is marked as Ext. D (2) in the case 
and is printed at page 189 of VoL D of the: paper book. -In 
paragraph No. 5 of that petition the present plaintiffs who were 
petitioners statel this; “That your humble petitioners now 
come to learn that the leases of all.the Ilam Mahals in the Dis- 
trict of Sylhet are under issues, but your humble petitioners will 
not be given the leases to their Mahals now, as their term of 
settlement have not yet fallen in. If so, the land will most 
probably have to be surveyed again after 134 years which will 
cost them another 1500 rupees. They, therefore, most respect- 
fully pray that your honour would be graciously pleased to direct 
the issue of fresh leases with effect from April, 192a for a period 
of 30 years, with the’ present revenue Rupees 705". 1t would 
appear that the petitioners, the present plaintiffs, were really 
asking fora fresh lease on the same terms on which they heli 
the pottas in respect of estates Nos 3 and 9 between 1894 and 
1910. It appears from a note which has been made on Ext. 
D (5) dated the a7th-June, that it had been decided that the 
applicants would geta zo years lease after the expiry of the pre- 


- sent settlement and it was not understood what more they 


wanted. On the 2oth August, rg0z a correspondence passed 
between the Officiating Deputy Commissioner of Sylhet and the 
Secretary to the Chief Commissioner of Assamin respect of 
resettlement of -Ilam Mehal with the present plaintiffs and it 
appears from the correspondence that both the Settlement Officer 
and the Deputy Commissioner, Mr, Lee recommended con- 
ünuince of the leases at the present revenue of Rs. 700 for the 
next term of settlement and the deputy Commissioner writes that 
he is disposed to think tbat their recommendation to that effect 
was tacitly accepted and “he requested that the order of the Chief 
Commissioner -on the question raised might be obtained and 
communicated to the Deputy Commissioner's office. See Ext, U 
Vol D pages rg6 and 197 of the paper book. In reply to this 
lelter:the Secretary to the Chief Commissionet of Assam wrote 
as folows: “In reply to your letter No. 7A dated the 
c . {lt 
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soth August, 1902, I am directed to say that Babus- Krishna 
Prosad Rai Chaudhuri and Gopi Mohan Rai Chaudhuri may conti- 
nue to hold Pottas for am Mehals Nos. 24505/3 and 24512/9 in 
Pargana Duhalia in the District of Sylhet at the same rate of land 
revenue as at present, viz. Ra. 700 for the period of the present 
Ilam settlement, i.e. for a period extending to rst April 1922". 
See page 198 of VoL D of the paper book Ext. 31. In pur 
suance Of this, orders were issued by the Chief Commissioner 
for settlement from 20 years as would appear. from the endorse- 
ment on the earlier potta to the effect that “at the request of 
the present settlement-holder and the heirs of- the deceased 
Pottadar Parameswari Chaudhurani the Hon'ble Chief Commisioner 
has been pleased to sanction a settlement of 20 years with effect 
from rst April 1902 in cancellation of the remainder of the 
term of the present lease’. These are the words of Mr. Girish 
Chandra Das the Settlement Officer who dealt with the Ilam 
cases. It is contended before us with reference to the words 
‘In cancellation of the remainder of the term of the present 
lease’ that it was not right for the- settlement officer to 
use these words in view of the lease to which reference has 
just:been made, Itis said that it is not right to,say that a new 
contract had. been made or. a new settlement had been made 
and that the: whole tenor of the correspondence discloses that 
the old leases were really continued for a period of 20 years 
from 1902-1922. with the same incidents as in the previous 
leases, But when the lease was actually being granted that is 
‘when the potta was being created by the Government a form 
was issued which waa really applicable to a settlement in respect 
of the lands of which the Government was the proprietor and over 
which no person has the right of a proprietor and landholder or 
settlement-holder as described in Section 12 of Regulation: of 
1886. The case of the plaintiffs is that a printed form was used 
and by reason of certain notifications of the year 1901 certain 
amendments were made in the form and in the Rules under 
Sections ra and 29 of the Regulation. It is said that this was 
the form in which Ext. Y was issued; and although, it ‘was 
accepted by the agent of the plaintifis one Kali Kumar Bardhan, 
the plaintiff thought that the leases were on the game terms as 
before and did not interfere with their previous rights and that 
they had no occasion to think that the amendments some of 
which will be referred to hereafter in groater details and which are 
contained in Clause 7 of the printed form could apply to their 
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case. Clause 7 in its amended form in Appendix E was to the 
following efect: "On the expiration of the term of this lease 
any excess area of waste and fallow land over and above one- 
fourth of the cultivated area of your holding, will be liable to 
be resumed by Government, should it seem advisable, and may 
be settled with others or bs dealt with in any other way that 
Government may then deem proper." This amended form was 
introduced by the notification which was publisbed in the Assam 
Gagstte on the 13th July, rgor. It has not been disputed that 
the finding of the learned Jadge that this potta Ext. Y was in 
the custody of the plaintiffs and was as a matter of fact used in 
certain suits instituted by the plaintiffs is incorrecL. On the 
expiry of the term of this lease evidenced by Ext. Y the Govern- 
ment purported to resume such portion of the lands which they 
were entilled to resume in view of clause (7) of the lease A 
notice was issued by the Ilam Settlement Officer (Ext. 3 to be 
found printed at page 199 of Vol D of the paper book) in which 


. it was stated " under the orders of His Excellency the Governor 


of the. Province. of Assam you are hereby to show cause why 
in pursuance of the provisions contained in peragmphs 6 and 
7 of the aforesaid Pottas, after deducting 1749 Bighas 13 Kottas 
6 Chittaks of waste jungly land in the proportion of the 1/5th 
of the land brought under cultivation the remaining waste and 


‘uncultivated lands measuring in all 1598: Bighas ır Kottasr 


Chittak should not be made &/as by the Government ; and you 
are‘informed that within 15th days from the date of the receipt 
of this notice you should shew cause thereof, on appearing 
personally orthrough your authorised agent at the Ilam Settle 
ment at Sylhet”, In answer to this notice the present plaintiffs 
put in a very long petition in which apparently they did not 
assert their legal right but they threw themselves on the meroy 
of the Government of Assam, They referred to the circums- 
tances, in this long petition, which entitled them to the cons 


‘deration of the Assam Government. But it appears that sub- 


sequently when the matter was being dealt with by the Finance 
Member, they asserted theirlegal rights as will appear from the 
orders of the Governor in Council, Assam, dated the roth 
November, 1926. See Ext. II printed at page 212 of Vol D of 
the paper book. In .paragmph No. 3 it is stated thus: “In 
their written statement showing cause the settlement-holders 
did not contest, the legal right of Government to resume the 
excess area, In argument, however, before thé Finance Member, 


~ 
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their pleader contended that “no fresh potta was actually issued 
in 1902 but that the potta of 1894 wbich would ordinarily have 
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expired in x9go4 was extended to 1922 in virtue of an endorse- Krishna Prosad Roy 


ment which ran as follows", Then there is a question from 
the remarks of Girish Chandra Dason the back of the potta. 
It was pointed out that the ten years lease of 1894 withouta 
resumption clause gave the status of a landholder under Section 
8 (1) (b) of the Land and Revenue Regulation, anda permanent 
heritable and transferable right under Section 9 subject to the 
conditions stated in that Section. Then it was stated ‘this: 
“The lessees, however, by accepting in rgoa a twenty year lease 
with a resumption clause in the place of the two years of the 
former lease which had yet torun, waived the status of a land- 
holder which they had obtained under the 1894 lease. They 
received substantial consideration for so doing in that they secured 
& continuance for 18 years of the extremely low revenue which 
they were paying for an enormous area of land, and there is no 
reason to suppose that they acted otherwise than with their eyes 
open”. For all these reasons the Governor in Council decided 
that in the interest of the development of the area the resump- 
tion clause should be enforced and that the waste and fallow land 
over and above one fifth of the cultivated area shall be resumed 
by Government and shall be made available for a settlement, 
See paras at page 215 of Volume D of the paper book, This 


was the order which was passed in November, 1926, and the’ 


present suit was institutede by the plaintiffs on the 18th, July, 
1927, for declarations to which reference has already boen made. 
Inthe suit it was mentioned in paragraph No. :4 of the plaint 
that the Settlement Officer on behalf of the Government was 
not legally entitled to take away atthe time of resettlement in 
1902 the status which the plaintifs had acquired in sucession 
of their predecessors under the settlement of 1894 and the 
previous settlements, and that the condition referred to in paragraph 
No. 10 namely, clause (7) of the said potta which he had inserted 
at the time of the settlement could not be legally inserted 
therein. It was said that notwithstanding the insertion of such 
a condition inasmuch as the plaintiffs are said to have 
acquired the status of a landholder in respect of the whole 
of the lands of -pottas Nos. 3 and 9 such condition cannot 
be legally effective and that the Government is not legally 
entitled to enforce the said condition against the plaintiff. This 
is really the gist of the cayse of action for the suit. . With regard: 


Cbaudhuri 
v. 
Secretary of 
State for India 
in Council. 


D. N. Mitter, F. 
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to the acceptance of the potta it was stated in the plaint that Kali 
Kumar Burdhan had no authority to accept the Ilam Potta contain- 
ing new terms prejudicial to the interest of the plaintiffs. It was 
also said that there was no real acceptance as contemplated by the 
Regulation. It was claimed on behalf of plaintiffs that that 
Clause (7) which is a new clause entered in the potía, Exhibit Y 
is not binding on the plaintifs In answer to this the Secretary of 
State stated in his written defence in paragraphs Nos 13 and 14 
that the Chief Commissioner was empowered under Section 29 of 


‘the Assam Land and Revenue Regulation of 1886 to make rules 


prescribing the term for which and the conditione on which settle- 
ments are to be imade and under the rules made under the section 
special forms of leases were prescribed from time to time contain- 
ing the condition of forfeiture or resumption referred to and 
notwithstanding Section g condition of forfeiture contained in the 
leases granted in forms prescribed under the rules were valid and 
binding upon the settlement-holders and they could not refuse to 
accept the lease containing those conditions without losing all rights 
to settlement. The Government did not accede to the position 


_-Claimed by the plaintiffs that the terms of the potta might extend 


till r922 and that the remaining terms of the two pottas were can- 
celled and one consolidated ‘revenue of Rs. 700 for the lands of the 
former pottas Nos 3 and 9 were granted as potta No. 1 containing 
the forfeiture clause referred to. This fresh potta was granted to 


“the application of the plaintiffs and accepted by them through 


their authorised agent Kali Kumar Bardhan on the and October, 


1903. It wasalso said that the status of land-holders claimed by 


the plaintiffs is subject to the special conditions of the engagement 
into which the plaintiffs entered with the Government, by accepting 
the lease containing the forfeiture clause i.e. Clause (7) These 
are the substantial defences to the suit. After considering the oral ` 
and documentary evidence the Subordinate Judge has come to the 
conclusion that the pottas of 1894 conferred on the plaintiffs the 
status of. landlord with a permanent heritable and transferable right 
for use and occupation of the lands comprising the two estates. 
The real issues which the Subordinate Judge had to determine in 
the matter of controversy before usisissue No. 8. That issue.is 
to the following effect :—'' Is the order of the Governor in Council 
passed on the rst January, 1926 for enforcing clause 7 of Potta 


. resuming the waste and fallow lands valid and binding against the 


plaintiffs: and. can the plaintiffs claim resettlement of the lands ` 
resumed by order of. Gov ernment? ”. The Subordinate Judge went 


VoL. LXIIH.] ' J HIGH COURT, 


into the history of the Ilam estates in great detail, Itis not neces 
sary to discuss the nature of these estates asthey are stated with 
great fulness in the admirable introduction to the Assam Land 
Revenue Manual, sth edition 193r page xcili by Sir E. Ward. The 
Subordinate Judge held that the rules made under section 29 cannot 
possibly take away substantive rights expressly granted, or arising 
out of the other provisions of the Regulation and not terminating 
‘with the term of a settlement, He also held that before 1902 a 


notification was issued inserting the resumption clause of the 1/5th 


rule. It shows that somebody has misread that important form 
prescribed by the notification which was intended to apply to all 
sorts of settlement-holders including landholders. He held further 
that the Government is not entitled in the case of landholders to 
‘impose any term it chooses at the re-settlement and that such terms 
as it may impose must be consistent with the status of a land-holder 
conferred by the statute. After coming to these findings which are 
favourable to the case of the plaintiff’ the Subordinate Judge next 
rests his conclusion on the acceptance by the plaintiffs of this lease 
containing the forfeiture clause (7). He says: “It is idle to con 
tend that the plaintiffs had not accepted this potta but accepted 
only the immunity from enhancement of the revenue for 20 years 
which the Potta secured." The real basis of his decision to quote 
his own words is this : “When the 1894 leases were running and the 


term of either was going to end in 1903 and the peril of a revision . 
of revenue was almost in sight the plaintiffs applied for an extension 


Of term for twenty years that 1s for an immunity from further increase 
of the revenue for another twenty years, The Government offered 
& lease granting tbis immunity but containing this special term that 
the lessee must reclaim the lands at his peril, or there would bea 
Tesumption of a proportion of the waste lands. Ido not think that 
there was anything to prevent the plaintiffs from entering into such 
a contract so that the question to which one is reduced is whether 
the plaintiffs had, in fact, entered into this contract. The basis of 
the Subordinate Judge’s judgment as we read it is that itis open 
to the plaintiffs to surrender their rights as landlords and the plain- 
tifs did surrender such rights when they agreed to the acceptance 
of clause (7) of the form in Appendix E. He accordingly gaver 
modified decree in the light which has already been indicated. ' 
The plaintiffs have accordingly appealed and-it is contended on 
their behalf that the basison which the Subordinate Judge has 
rested his decision is wrong. It is argued that if one examines the 
correspondence which passed between the Chief Commissioner of 
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Assam and the plaintiffs and which eventually led to the execution 
of the pottas it would show that there was really no necessity for 
introducing clause (7) of the potta which really takes away their 
rights as Iand-holders and it is said that as landholder they were 
entitled to re-settlement on the expiry of the term of twenty years 
on the 31st March, 1932, subject to the settlement of revenue as 
might be determined then. It is argued in the first place that the 
form in Appendix No. E of the Regulation really refera to waste 
lands or such lands as could be disposed of under section 12 of the 
Regulation ; and as the land now in question was not such land, 
because the plaintiffs have already in possession of these lands as 
landholders the form already inserted in the lease cannot affect the 
rights of the plaintiffs In the alternative it is argued that even if 
such form is sanctioned by the rules made by the Chief Commis- 
sioner such clause as clause (7) was not introduced in the execution 
of the powers given by the statute. In other words it was said that 
i| was an wsravires of the statute and that the plaintiffs 
were not bound by any new term a term which could not 
be enforced under the provisions ofthe statute, On the question 
of consideration for this new lease it is said that the convey- 
ance made by the Secretary of State with regard to the 
consideration was the freedom from enhancement for the period of 
20 years, It is not really borne out by the plaintiffs’ correspondence 


for thé correspondence from: the two previous Commissioners 


make no mention of such consideration. It is true that at the 
end of the term of r9o4 il would have been open to the Chief 
Commissioner to enhance the revenue in respect of these lands. 
But as this was not made it must be taken for granted that the 
setilement wason terms which were already in force, He is really 
extending the terms of ten years leases of 1894 to the 31et March, 
1922. It becomes necessary therefore to consider some of the 
provisions of the Asım Regulation with reference to the serveral 
grounds taken. It is first contended that under the lease of 
1894 the plaintiffs have acquired the status of a land holder 
having regard to the provision 8 (1) of the Regulations, The 


© Subordinate Judge has found his contention correct and we would 
“not have dealt with this question but for the fact that the learned 


Senior Government Plender has challenged this finding of the 
Subordinate Judge and has contended for the first time before 
us that the status of the plaintiffs after they had obtained the 


~ Jeases of 1894 and uptill rgo4 was not that of a settlement holder. 


The argument is based-on this reasoning, It is sajd that it being 
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admitted that when the plaintifs or their predecessors, entered 
into this land they entered as lessees to whom leases were gran 
ted under section 1a of the Regulation, and the gersons who 
hold such leases are exempted from the benefit of Section 
rj. It is said that under section 15 it is enacted that no 
person shall acquire. by length of possession or otherwise any 
right over lands disposed of or allotted under Section 12, 
section 13 or Section r4 beyond that which is given by ‘the 
Rules made under the Section; and it is contended that 
as the initial leases of 1888 were leases granted under Sec- 
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tion ra the plaintiffs could not at that time acquire the status E 


by length of possession any right higher than what are due 
under Section rs. Itis impossible to accept this contention for 
in our view the granting of the second lease for ten years cel- 
tainly entitles them to acquire the rights of the landholders in 
view of what is said in section 8 clause (b) which runs as follows : 
“Except as provided by Section 15, any person who has, whether 
before or after the commencement of this Regulation, acquired 
any such land under a lease granted by or on behalf of the 
Government, the term of which íis not lese than ten years, shall 
be deemed to have acquired the status of a landholder in 
respect of the land", The exception would refer to a case where the 
lessee was holding under a lease to which section ra applies. In 
the present case it can hardly be contended that at the time when. 
the lease of 1902 was granted the present plaintiffs were holding 
lands under section ra, We have therefore no hesitation in 
repelling this contention, which was for a very good reason not 
-taken in the Court below. The leamed Senior, Government 
Pleader has also questioned the finding of the Subordinate Judge 
that the plaintifs haye acquired the status of a landholder, 
because, he argues, under Section 9 &  landholder shall 
have a permanent heritable and transferable right of use 
and occupancy in his land subject to the special conditions 
of any engagement into , which tbe landholder may have 
entered with the Government. It is further argued that 


in this case as the plaintiffs’ rights were subject to the special: 


incident in clause (7) the forfeiture clause which lays down the 
one-fifth rule and the plaintiffs cannot be regarded ‘as landholders 
-within the meaning of section 8. We are unable to accept this 
contention either, for clauss (8) must be read in such a way as 
not to destroy the right of permanenoy, heritability and trans 
'ferability and others, but ot the sime time impose some restric» 
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tions in the mode of user and these rights oss., rights of easement 
etc. This argument was not taken in the Court below and it seems 
to us not rightly taken, We must over-rule this contention. 

À further contention was raised that the plaintiffs have not 
acquired the status of a land-holder because they bad not com- 
pleted their possession under the lease of 1894 for a period of 
ten years. This contention also is of no substance if we consider 


‘the language of clause (b) of section 8. ` Section 8 clause (b) runs 


as follows: “Except as provided by Sec. 15, any person who has, 
whether before or after the commencement of this Regulation, 
acquired any such land under a lease granted by or on behalf 
of the Government, the term of which is not less then ten years, 
shall be deemed to have acquired the status of-a landholder in 
respect of the land.” This provision does not make it obligatory 
on the lessee to occupy the land for ten years before he can 
acquire the status of a landholder. All that it says is that he 
must hold, irrespective of the period of occupation under a lease 
is given, for a term of not less than ten years, "There is nothing 
in this contention also having regard to the clear language of the 
statute. The question of the rights of a land-holder is not depen- 
dant on the length of possession under the lease but it is dependant 
on the lessee's holding under a leasa which is given for a term 
often years, We have just dealt with the objection which was 
really taken for the first time by Dr. Basak appearing on behalf 
of the Secretary of State. 

Now we proceed to deal with the point raised by the appellant 


‘that this clause (7) of the fo//a Ext. I was really inserted in the 


lease apparently through some mistake and it i8 contended that 


‘the notification which added or inserted this clause of the terms 


of the gota really was with reference to an amendment made to 
the rules under Sections 12 and 29 of the Regulations, and it is said 
that the rules can only apply if the case is one which is covered 
by Section ra and it is said that there is no point in confining the 
clause as referring to both rules r2 and ag unless it was intended 
that they must refer to such lands as are mentioned in Sec. 12. 


3 On the other hand it is contended on behalf of the Government 


that if one looks to sections 12 and 29 of the Regulation it would 
appear that they refer to rules regarding the different classes of 
duties, for instance it is said that under Section r2 the Chief Com- 
missioner may make rules for the disposal by way of grant, lease, 
or otherwise, of any land over which no person has tho rights 
ofe proprietor, land-holder or settlement-holder under the Regula- 


£ 
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tion, Whereas under Section a9 the Chief Commissioner may make EE 

rules prescribing the principles on which the land-revenue is to 1935. * 
b essed, the term f hich d th nditions on which 

9 ass i rm for which, an e conditio i Relshna Prod Roy 
settlements are to be made, and tbe manner in which the settlement Chaudhuri 


officer is to report for sanction his rates and method of assessment. The Secretary of 
It is said on bebalf of the Government that it is a general section, State for India 
i : In Council. 

and our attention has been drawn on behalf of the Government Mis 
to Rule No. £8 of the Rules to be found at page 97 of the Settle- 2- N. Miftar, J. 
ment Rules Chapter 1 of the Edition of the Assam Land Revenue 

Manual by Mr, Gait published in 1896 with an introduction by 

Sir William Erskine Ward, the Chief Commissioner of Assam. 

It is said that Rule 88 refers toa case of re-settlement and not 

settlement of lands of which the Government is the proprietor nor 

Betilement of waste lands. It appears to us; however on examining 

Rule 70 to which reference was made and under which Appendix 

E is added to the statute, that it applies to allleases. Rule 7o - 

runs s8 follows: ‘All annual leases shall be in the form given 

in Appendix D, and all periodical leases in the form given in 

Appendix E", This Rule, looking at the contents it would appear 

is putin that portion of Sec. III which deal with waste lands 

Section 65 of the Rules gives the definition of waste land as used 

in this section. ‘That refers to periodical leases and rection 7o 

deals with all annual leases. It is said and I think there is great 

force in what has been said on behalf of the plaintifs that Section 70 

was intended to cover only cases of such lands, tbat is the waste 

land cr lands which have been held on behalf of the proprietor, 

Government. Section 80 expressly means the case of re-settlement 

and it also appears to us that. Section 29 was not really intended to 

apply to the provisions of any other case of settlement for it 

gives really a right of assessment of Government revenue in 

respect of which the Chief Commissioner framed Rules, I 
‘think that this is the right view to take of tho various rules 

under sections 12 and 29 published. in the form printed at 

Appendix E". This form isto be found at page 28r of the same 

book. It appears that into this form in Appendix E by a noti- 

fication dated the 3rd July tgor, Clause (7) which bas been quoted 

in extenso above and which is to be found in the. l-ase had been 

ingerted ; and 1t seems to us on reading the notice nt the footnote’ 

to section 70 that this was with reference to waste lands That view 

is strengthened by the consideration that under section 29 waste 

lanis ate not to be assesss 1. But evənif we are not right in the 

* constiucti^»n of rules it appears to us that clause (7) if it :s male 
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applicable to the rest of thelands which are not covered by 
section 29, that is re-aettlement of the lands of the persons who 
are already in possession and occupation of the lands of tre lease 
is tJ/*a vires under the statute for according to section 9 of the 
Regulation the present plaintiffs have acquired the status of a land- 
holder and acquired heritable right and the right of use and occu- 
pation. That cannot be taken away by tbe insertion of the for- 
feiture clause which would really mean surrender at the end of the 
term of the lease valuable rights which had been acqulred by 
reason of the plaintiffs being the landholders within the meaning 
of section’8. The Subordinate Judge has also taken that view, and 
we think rightly. 


In this view the question next arises which is the more difficult 
point in the case with which we have to disagree with Subordinate 
Judge as to what is the effect of the acceptance of the leare. Some 
argument has been advanced on behalf of the appellant that there 
has not been acceptancs of the potta Ext. I as is contemplated by 
the Regulation. We do not think that we need be troubled by these 
technicalities as to whether there has been acceptance in conformity 
with these Regulations, The fact remains thatas the lease potta I was 
in the possession of the plaintiffs it must be presumed thet they had 
full knowledge of the contents of the potta including clause (7). It is 
true that they did not execute a corresponding Kabuliat and that 
becomes a question of no materiality, seeing what we hav: to 
determine is whether the plaintifis have surrendered the rights 
which they hive alréady acquired as landholder by the execution 
by Government of the Potta Ext. Y which they accepted and which 
they treated as the foundation of their title, It has been argued on 
behalf of the plaintiffs that in order to effect such a surrender of 
their 1ights a registered document is necessary. This point was not 
taken in the Court below but it is said that this is a pure question of 
law which should be allowed to be raised for the first time in appeal 
to this Court. Itis true that this argument suffers from infirmity 
which attaches to the belated plea taken for the first time in appeal, 
but at the sime tims as itis8 pure question of law which is not 
dependant on any disputed facts we might allow this point to be 
taken. We think that in order to show that a party has contracted 
himself out of his rights and surrendered what bs bad already 
acquired with reference to the property the value of which exceeds 
Rs. 100 the transaction must be evidencel by a registered 
document having regard to the provisions of section t7 of the 
Registration Act of 1877 which wasthe Registration Act prevail- 
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ing at that time. But apart from the question of registration = 


before one can hold that the party has contracted himself out 
of his rights some express declaration on the part of the party non Roy 
abandoning his rights must be forthcoming. In order to estab- v: 
lish the fact that there was abandonment of their rights by the pelea Aa 
-potta there must he something to show in the most explicit In Council. 
terms that the parties understood when accepting the potta that — N Mitar, s. 
they were giving up a very valuable right by reason of their being -—— 
landholders within the meaning of Sections 8 and 9 of the Regula- 
tion Besides it seems to us that this agreement in so far asit 
incorporates clause (7) the forfeiture clause or the one-fifth rule 
being w/fra vires of the statute to that extent is irregular, and as 
there can he no estoppel against the statute it is permissible for 
a party to say thatthey are not bound by a term, which' is in 
contravention of the statute, This term of the Potta is separable , " 
from the rest. It is well established that if a deed is void in 
part only and the rest be severable estoppels may arise from the 
part which is good. This is an exception to the general rule 
that where a deed has been executed in contravention of a statute 
the law of estonpel does not apply. We think therefore that 
the Subordinate Judge is not right in the view which he has taken 
that the acceptance of the $o/fa which including clause 7 is 
tantemount to surrendering their righta as “landholders”. 

It remains to consider the other prints on which the Subordi- 
nate Judge rests his decision, namely, that there has been con- 
sideration for the potta Ext. V. It is said that it would appear from 
the passage which has been already quoted that the consideration 
for the potta wasthat they got immunity from further increase 
of revenue for twenty years and that in view of this considera- 
tion they accepted the clause about the resumption of a portion 
of waste land as willappear from the correspondence with the 
Revenue authorities. There is nothing in that correspondence 
which would show that any such concession was given to the 
present plaintiffs which would induce them to surrender their 
very valuable rights. We think, therefore, that the decree of the 
Subordinate Judge must be modified and the plaintiffs must be 
declared entitled to a decree in terms of their plaint. 

Appeal No. 277 of 1931 :— 

As has already been Stated that the learned Junior Govern- 
ment Pleader has conceded that as a result of Appeal No. 
283 of 1931 being allowed Appeal No. 277 of 1931 must be 
dismisted. 
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piis In the circumstances of the present case we think that each 
1998. | party must bear its own costs throughout and this order as to costs 
=> ; 

iu. d Roy must govern both the appeals. 
Chaudhuri Patterson J :—I agree. 
v, i 
The -of : Appeal No. 283 allowed ; 
ote Ceca ; l Pagi o : 
— =: A. T. M. A 0. ismissed. 
D. N Mitter, F KSAP AALI 
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Before Mr. Justice M. N. Mukerji and Mr. Justice S. K. Ghose. 
emu ` BHABATARAN CHAKRAVARTY 
ze 1 
1956. | ve 
nami RAMLAL DAS MOHUNT.* 

Sanwar y, Ó 
^ Code of Civil Procedure (Act V of 1908), Secs. ga amd 93—The Public 
| Suits Validation Act (XI of 1932), Secs. 2 and 3. 
l A suit dismissed for defect In tbe sanction required by Section 93 of the 
Code of Civil Procedure, may be res*ored to file under the provisions of Section 3 
of the Publis Suits Validation Act, 1932, and when so restored, it bas to’ be 
proceeded with the trial, apart from any ques'ion of fresh consent of the 
^". Collector. 
| Prem Narain v. Ram Charan (1) referred to, 
Appeal by the Plaintiffs. 
The facts of the case will appear from the judgment. 

i Mr. Narendra Krishna (Jose for the Appellants. 

Messrs. Sitaram Basarjes and Sua aangs ie Kumar Sea, fer the 

| Respondents. + 

| The following judgment was delivered 

dared: | This is an appeal preferred by thé plaintiffs from a decree dis- 


—— . | missing ther suit under Section g2 of tne Code of Civil Precedure. 
The suit was instituted with the consent of the Collector under Sec-* 
tion 93 of the Code on the 22nd June 1928. It remained pending 


| * Appeal from Original Decres No. 49 of 1937, against the decree of B. K. 
| Basu, Esq., Dis'rict Judge, Bankura, dated the asth January, x 1933. : 
| — () (931) 55 C. L J s4; 36C W.N 257. 
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for several years when on the 30th November 1931 the decision of 
the Judicial Committee in the case of Prev: Narain v. Ramcharan 
(1) was delivered. On the rsth February 1932, in view of the 
^ said decision, the suit was dismissed, it being held that the consent 
of the Collector under Section 93 of the Code with which the suit 
had been filed was not in order. This decree was signed by the 
Court on the ryth February 1933. On the 8th April 1932, the 
Public Suits Validation Act (Act No. XI of 193a) received the 
assent of tFe Governor-General and came into force. On the 4th 
May, 1932, the plaintiflg put ina petition under the provisions of 
Section 3 of that Act for restoration of the suit, "This petition waa 
objected to on beholf of the defendant but eventually on the aoth 
June 1932 the learned District Judge set aside the decree of 
dismissal that he had made on the rsth February 1932 and 
ordered the suit to be restored. The objection which the defendant 
had taken to the restoration of the suit was thereafter repeated 
before the learned Judge and as the result of that the” learned 
Judge on the esth January 1933 again dismissed the suit on the 
view that the consent of the Collector with which the suit bad 
been originally instituted not having been in order and there having 
been no fresh consent given by the Collect r with the previous 
sanction of the Local Government, the suit was not maintainable 
In view of the decision of the Judicial Committee in Frem Narain's 
case (1) referred to above. The learned judge has taken the view 
that although in-view of Section 3 of the Act the plaintiffs were 
entitled to have the decree of dismissal originally made set aside 
and their suit restored still the moment the suit came to be restored 
it would have to be proceeded with and proceeded with in accor- 
dance with the law from that.point of time, Section a of the Act 


not applying to the suit at all. This is a view which, in our ' 


opinion, is clearly not maintüinable, Section 3 is concerned only 
with the question of restoration by the trial Court of a suit which 
had been dismissed merely on the ground of defect in the sanction 
required by Section 93 of the Code. Once the order of restoration 
is made, the suit will have to be proceeded with and proceeded 
‘with in accordance with law. Section a of the Act is already a part 
of the law of the land and if by its terms the section is appli- 
cable to the suit as it then was, there can be no question that 
the suit cannot again be dismissed but should be proceeded with 
if Section 2 warrants such a procedure. In the present case, at the 
time when the Act was passed, an appeal.from the decree of the 
(1) (1931) $5 C, L J. 51536 C, W N. 257 : ` i 
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trial Couit dismigsing the suit was competent and open to the 
plaintiffs That being the position, the suit was a pending suit 
within the meaning of Section 2 and once it is established that’ the 
suit was pending at tbat point of time, the provisions contained 
in Section a at once came to play. Section 2 being applicable to the 
suit as it then was, there can be no question that the validity or 
otherwise of the consent with which the suit was originally insti- 
tuted could no longer be enquired into and would ccnsequently 
form no ground fur dismissal of the suit once again. Ve are of 
opinion that the learned District Judge was in error in the view 
that he took of this matter. 

The result ia that the appeal succeeds. We cccordingly order 
that the decree from which it has been preferred being set aside 
the suit be now tried on the merits in accordance with law. Costs 
of this appeal will abide the result, hesring-fee being assessed at 
three gold mohurg, 


A. C. G Appeal allowed. 


Before Mr. Justice D. IN. Mitter and Mr. Justice 
D.C. Patterson, 


RADHA NATH MAIIY 
t. 
KRISHNA CHANDRA MUKHERJI AND oTHERS.* 


Land aequisition—Tenancy for dwelling purpose—Mayor portion ef the 
land used for agricultural purpetes—Tenancy, if an agricultural ene— 
Tenancy in the name of dead sperson—Anothar person occupying the 
land, tf tenani—Occubancy raiyat abandoning claim io compensation on 
acqwisilion of land by Government er Municipality, if Ait by section 
178 of the Bengal Tenaoney Act (VIII of w885)—Acquisition under 
improvement Trust Act (V of 1011)— Tenant holding ever —Improssment— 
Admission, effect of, 


Where the express object with which the lease of the land was given was 
for dwelling and residential purpose, the fact that major portion of the land 


"Appeal from Original Decree No. 29 of 1935, against the decree of 
D, C. Ghoss, Esq, President, Calcytta Improvement Tribunal, dated the gist 


, january, 1935. 
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was put to a different use, namely for cultivation purpose, does not make 
the tenancy an agricultural one and is governed by the Transfer of Property 
Act and not by the Bengal Tenancy Act. The object with which the lease was 
executed is to be looked at. J{ the object is one which beings the tenancy 
under section 5 of the Bengal Tenancy Aot, it is a raiyati tenancy. 


Where the tenancy was shown to be in the name of the deceased person, 
and another person was occupylng tbe kand in the character of de facto guardian 
of the tenant’s soo, such persoa could not be raid to be recognised as a tenant 
in his own right. 


Babu Hahammad Saha v. anaki Nath Magumdas (1) distinguished. 


In the case of an occupancy raiyat a clause in the~kabulfat as to abandoa- 
meat by tenant of any claim to compensation money is effective and ts not hit by 
the provisions of section 178 af the Bengal Tenancy Act of 1885. 


Asutosh Chandra Mitra v. Haripada Ganguli (2, referred to. 


The appellant executed a Kabullat in favour of the landlord on the 18th 
April, 1906. The land was taken for a term of 5 years for the purpose of 
dwelling and residence as Bharatia tenancy-&t-will. He continued to occupy 
the land and after the expiry of the term executed a second Kaballat on the 
noth June, 1914, for a term of 5 years, This Kaboliat also recited that this 
was a temporary Bhirathe tenancy-at-will in respect of 6 Bgs. 8 cottas of 
rent paying land. There was a clause in this Kabuliat which ran as follows: 
“Further be it mentioned that If the Municipality or the Government acquires 
the sid land at any time for any purpose, then you shall get the compensation 
awarded therefor; | shall not hare any concern therewith.’ There was a 
clause also to the effect that the tepant would not be competent ta dig or sell 
earth nor should be competent to allow anybody else to dig or sel] the earth. 
On the expiry of the lease on the 30th June, 1919, the appellant continued to 
oocupy the land. The major portion of the land was cultivated and paddy and 
cther vagetahles were grown: 


Held, that the lease was governed by the Transfer of Property Act. 


That the acquisition of land by the Calcutta Improvement Trust was really 
made by the Government. 


That tbe clause that the tenant was not to recieve any compensation if the 
acquislilon was made by Government or Municipality was not inconsistent with 
tre nature of the tenancy from month to month, the appellant was holding 
asa tenant. from month to month, on the explry of the lense. The clause 
could not be said to be a clause which vas collateral to the ordinary incidents 
of the holding. The real test was as to whether this was a clanse which bad really 
the effect of affecting the tenancy so long as it existed. - 


Obiter.: The provision regarding the option of the lessee to purchase the 
reversion is not ons of the terms of tho orlginal tenancy which binds the 
tenant holding over after the expiration of the lease. 


Held, further, that the clause did nct preclude the tenant from clalming 


(1) [1924] A. I. R. Cal. 535. 
(8) (1921) 35 C. L. J. 133. 
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such part of the compensation as had been the result of the improvements 
on the land made by the tenant; in otber words, such part of the compen- 
sation as had been the result of improvement which enhanced the market valus 
of the land. 


What a man admits to be true must necemarily be presumed to beso. The 
admission is not conclusive and may b» shown to be wrong. 
Narpit Singh v. A wkund Singh (1) referred to. 
Appeal by the Tenant (Claimant No. 2). 


Apportionment of compensation money awar’el by reason : 
of compulsory acquisition under the Calcu:ta Improvement Trust 
Act of rote, 


The material facts appear from the judgment, 


Messrs, Pugh and H. D., Bose. Mansiadha Nath Roy (Sp), 
Satinira Nath Mukerji, Radhica Charan Chatierjes and fins a 
Roy Chowdhury for the Appellant, 


Messrs. Brojolal Chakraparty, Hiralal Chakravarty, Atul Chan- 
dra Gusta and Ram Chandra Mukerji for the Respondents 
C. A. Y. 
The following judgments were delivered : 


= D. N. Mitter, J: This is an appeal from a decision of the 
President of ‘the Calcutta Improvement: Tribunal dated the 31st 
January, 1935, and arises out of a dispute with regard to appor 
tionment of the compensation meney which has been awarded 
by reason of compulsory acquisition under the Calcutta Improve- 
ment Act of 1911. It appears that the land in acquisition which 
consists of about six dighas in area was required for the purposes 
of a certain imprcvement scheme and the value of the land, 
which is premises No. 25 Lake Road, was assessed at (including 
the statutory allowance) Re. 112700 and the value of the structures 
and trees in the premises in question with the stututory allowance 
was assessed at Rs, 1769-12-10p, Atthe time of the declaration 
the tenant one Radha Nath Maity who was claimant No, 2 before 
the Collector was in possession. TLe whole of tle sum of Rs, 
1,12,7co was awarced io the landlord claimants who are the res 
pondents before us and the sum of Rs 1769-12. rop was given 
to Radha Nath the tenant. The tenant was dissatisfied with the 
award of the Collector and thcre wasa refererce both as regards 
valuation and apportionment. We are not now' concerned with 
the question of the amount cf compensation which has been 
awarded. The only dispute before us is with regard to the 


(1) (1906) |. L. R 29 Alf. 184; L.R 341, A. 27; 5 C. E. T. 11$. 
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apportionment of the compensation awarded, ‘The tenant claimed 
that he was an occupancy raiyat on the land at the time of the 
acquisition and that therefore on the principle accepted by this 
Court he is entitled to half the compensation which has been 
awarded in favour of the landlord claimants. "This position was 
not accepted by the learned President of the Tribunal who has 
confirmed the award of ths Collector and has dismissed the 
reference made at tbe instance of Radhanth Maity the appellant 
before us. Hence the present appeal by claimant No, 2. 

In appeal before us Mr. Pugh who has appeared for claimant 
No. 2 has raised teveral contentions. Jie has contended.in the 
firat place ‘that the land in question was agricultural land in the 
year 1906 when the Kabuliat was executed in favour of the land- 
lord by the present claimant, and that before the actual execution 
of the Kabuliat, his case is, Radhanath or rather his predecessor- 
in-interest was for more than 12 years in occupation of this land 
and has acquired a right of occupancy to the same. Alternatively, 
the contention is that in any event Radhanath was before the 
execution of the lease in rgo6 a nonmoccupancy raiyat on the 
land and that having regard to the provisions of section 178 of 
the Bengal Te nancy Act it was not permissible to the landlord 
to grant a lease or to taken KaduHat by which the rights of 
Radhanath Maity under the Bengal Tenancy Act could be 
jeopardized. His contention in substance is that by this docu- 
ment of rgo6 to which reference will be made hereafter it was 
not opento the respondenta the landlords to defeat the rights 
of the appellant under the Bengal Tenancy Act, and the:document 
consequently being out of the way as Radbanath since the date 
of the lease in 1906 was in occupation of the land for more than 
I2 years he had acquired a right of occupancy in the land acquired 
and the apportionment of the compensation .money should have 
been on that basis The next argument is based on a clause 
inthe Kabulat of 1914 which has been marked as Ext, D. (See 
page 63 of the second pait of the paper book), namely, that in 
the case of the acquisition of the land by the Government or 
Municipality the tenant would be entitled to get any compensa- 
tion in respect therefor. It is argued that in accordance with 
the terms of this Kabuliat the tenant precluded himself from 
getting any portion of the compensation money in cases of 
acquisition being made only by the Government or by the Muni- 
cipality.; and as the ecquisition was not made by the Govern- 
. ment but by a Board of Trustees of the Improvement of Calcutta 
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this clause does not prevent the tenant, now appellant, from 
making a claim with regard to the compensation money. The 
first two contentions have been negatived by the learned Presi- 
dent of the Tribunal. With regard tp the last contention, namely, 
that the acquisition was not by the Government but by the Board 
of Trustees appointed under the Calcutta Improvement Act of 
IgIri it appears that no: such ground was taken before the 
President of the Tribunal nor isthere any indication of sucha 
ground in the memorandum of: appeal before us. Mr. Pugh has 
however handed over to us the written argument which was 
supplied to the President by Mr. Shasmal, Counsel for his client 
which will show that this point was indicated in those notes 
which were presented to the learned President and which he 
afterwards returned to Mr. Pugh's client, The fourth point 
taken ‘is with reference to the compensation which Mr. Pugh's 
client claims on account of thé improvements which have been 
effected on the land since the taking of the Kabuliat by Radha 
Nath Maity. The learned President has noticed this point and 


has refused to give any compensation to the appellant on the 


" ground that there is nct even an iota of evidénce to guide the 
. Court in the assessment of such improvement of the land and 
. also on the further ground that Radha Nath himself had given 


‘up all rights with regard to the compensation for the land by 
Ext. B. 

! In order to understand the contentions raised on behalf of the 

; appellant it would be necessary to state a few salient facts relating 

‘to the history of this land prior to 1906. It appears that a Kadwiat 

! was executed by one Uday who is the fatherin-law of the appellant 
| Radha Nath in favour of the landlord on the 1st Magh, 1304 B. S. 
corresponding to the zand January, 1898. This lease was for a 
.term of three years. See Ex. G printed at page 26 of the second 
part of the paper book. It will appear from an examination of this 
Kabuliat that it wasin respect of Bastu land. The lessee states 
‘this — I having applied to your Sarkar for being granted a settle- 
‘ment for the purpose of dwelling and residing as a temporary tenant- 
at-will, of one plot of about 6 bighas 8 kottas of land more or less, 
lying in holding No. 186, Division 6, Sub-Division Q, and within the 
boundaries given in schedule below out of the Lakheraj lands and 
ja mas which you have in Mouza Panditis, Monoharpukux village, 
appertaining to Dihi Ponchannagram, within Pergang Khaspur, in 
District 24-Parganas, Sub-District Alipur, under Thana Tallygunje, 
you granted my prayers and settled Rs. 51 (fifty one rupees) as 
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annual rent for the said 6 bighas 8 kottas of land, and I give in 
writing this temporary Kabuliat for the term of three years after 
accepling temp orary Potta to the effect that,I shall pay the amount 
ofrent, into your Sarkar.” It is clear from tbis recital that this was 
a temporiry lease which was given for the purpose of residence. 
It appears that Uday died in Asar 1305 corresponding to sometime 
in 1899 and he was survived by his son Ganesh. On the arst 
December, 1899 Ganesh execuled a Kabuliat in favour of proprietor 
Khanta Kali Debi and others ; see Kx. H printed at page 29 of the 
second part of the paper ‘book. Here again the recitals show that 
a temporary lease was being granted for the purpose of dwelling 
and residing as such. Itappears from this document that there 
were certain trees on the land for there ‘are some provisions with 
Tegard to the trees in this document. This Kabuliat was taken for 
aterm of five years and the effect of this Kabuliat expired on the 
arst December, 1904 corresponding to the 7th Pous 13:11 B.S. It 
. appears'that in the meantime before the expiry of this leasa Ganesh 
died in CAaifra 1306 leaving a son Ananta who wasan infant at 


that time. It appears from the evidence that Radha Nath Maity, ` 


the appellant in the present case, waslooking after this infant son 
of Ganesh and the receipts show that the l#ndlords granted receipts 
in respect of the tenancy which stood in the name of Ganesh and 
Radha Nath was described as Sarbarakar. See Exts, D8-Dr1 whioh 
are printed at pages Nos. 3 and 4 of.the second part of the paper 
book. Apparently, after the .expiry of tbis. lease on the a2nd 
- December, 1904 Radha Nath continued to bein occupation of the 
land which he claimed to be in his own account and in his own 
right The contention in this behalf is that he was really inducted 
of this land without execution of any Kabuliat and evidence to 
this effect has been Jed and reliance has been placed on some 
evidence which has been given on behalf of claimant No. t by 


witness No, 1 see page 6r lines about..........., page 6a line 44 ° 
and page 63 top of the first part of the paper-book. At this time, . 


it is stated, the Bengal Tenancy Act wasin operation in this area 
for it appears that the are, on which this land is situate came to 
be included within the Municipality in the year 1907. ‘The first 
Kabuliat which was executed by Radha Nath Maity the appellant in 
favour of the landlords Khanta Kali Debi and others is dated the 
18th April, 1906 corresponding to the stb Baishakh 1330 B.S. 
see Ex, A, ‘page 60 of the second part of the paper,book. This 
was fora term of five yeaas, It will ‘be necessary to consider the 
provisions of this document as some of the questions which have 
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been argued turn on tbe construction to be put on this Kabuliat. 
It appears frem the recitals to which we will just now refer that this 
Kabuliat was taken for the purpose of dwelling and residence as 
Bharatia tenancy-at-will for a term of five years. There wasa 
clause also to the effect that the tenant will not be competent to dig 
or sell earth, nor shall he be competent to allow any body else to dig 
or sell earth. The clause isjin the fcllowing term: “I shall not be 
competent to dig or sell earth; nor shall I be competent to allow 
any body else to dig or sell eaith. I shall be competent to enjoy 
the fruits only of the trees etc. that are in existence now. I shall 
not be compstent to cut down or sell them.” There was a clause 
that on the expiry of the term it will be open to the landlord to 
let out and to make fresh settlements After the expiry of the term 
of this Kabuliat in 19-1 it appears that Radha Nath Maity continue] 
to occupy this land and he executed a second Kabuliat in favour of 
Benoy Kumar Mukerji on the 20th June, 1914 corresponding to 
the 16th Ashar 1321 B. S. This lease has been marked as Ext. B, 
see page 63 of the second part of the paper-book, This Kabuliat 
also recites that this was a temporary Bharatia tenancy-at-will in 
respect of 6 bighas 8 cottas of rent paying land. It contains furthér 
on important clause about which there has been some discussion 
as to whether having regard to that clause the appellant is entitled 
to any compensation, That clause runs as follows: “Further be 
it mentioned that if the Municipality or the Government 
acquires the said land at any time for any purpose, then you shall 
get the compensation awarded therefor; I shall not have any con- 
cern therewith ; and if some portion of the said land bé acquired 
then I shall not get abatement of rent therefor. After the expiry of 
the term, I shall give up (the said land) without any notice dnd 
without any objection.” The third Kabuliat was executed in 
favour of Benoy Krishna Mukherjee onthe 22nd April, 1916 by 
Radha Nath and the terms of this Kabuliat, which has been marked 
as Exhibit a and printed at page 67 of the second part of the 
paper book, are similar to the terms of the previous Kabuliat of : 
19014. It contains the same clause about the tenant not being 
entitled to get any compensaticn in the cate of acquisition by 
either Government or Municipality. It is said, however, that thia 
Kabuliat was not acted upon. The rent stated in this Kabuliat was 
n-sum of Ra 300 per year andit seems to be the case of both 
parties that no effect was given to this Kabuliyat. So it appears 
clear that Radha Nath clearly continued to occupy this land after the 
expiry of the effective Kabuliat Exhibit B, the terms of which 
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expired on the 3oth June, 1919. We bave no doubt, having regard 
to the object and purpose for which these Kabuliats were executed 
by the tenant in favour of the landlord, that tke lease was given for 
dwelling and residential purpotes. It is undoubtedly true that some 
evidence was given on behalf of the landlord which would go to 
show that even after the granting of the first lease in favour of 
Uday a portion of the land in question was being cultivated and 
paddy was being grown as also other vegetables ; and it is argued on 
the basis of this evidence on behalfof the appellant that having 
regard to the fact thata large porlion of the land was cultivated 
wilh paddy and other vegetables by the tenant who for the time 
being was occupying this land it must be taken that the lease was 
taken for agricultural purposes and that this land was agricultural 
land. It is not possible to accede to this contention. The terms 
ofthe differ:nt Kabuliyats to which reference will be made are 
absolutely clear on the point, namely, that the lease was for 
dwelling and residential purpose and that terms of these leases 
cannot possibly make the tenancy the tenarcy of a " raiyat ” within 
the meining of the Bengal Tenancy Act. The word ‘raiyat’ has 
been defined in section 5 of the Act and the word means primarily 
A person who has acquired a right to hold land for the purposes of 
cultivating it either by himself or by members of his family or by 
servants or labourers or with the aid of partners and includes also 
the successors-in-interest of persons who have acquired such right. 
The relevant ķačuiaťs show that these Acésiiafs were taken not for 
the purpose of cultivating the land in the various ways mentioned 
in section 5(2) of the Bengal Tenancy Act. Mr. Pugh realised the 
difficulty of his position having regard to the terms of this 
Kabuliyat, and the case which was put forward before us therefore 
was that between the expiration of the lease of Ganesh in 1904 
and the actual execution of the Kabulist by Radha Nath in 1906 
Radha Nath was really holding these lands as a non-occupancy 
raiyat, the land apparently being according to his contention agris 
cultural land; and he wanted to support this position by the evi. 
dence of Bhabateran Basu the agent of the landlords that excepting 
10 or 12 cottas of land, which was not under cultivation the rest was 
under cultivation. It is difficult to accept the position taken up in 
this Court; namely, that Radha Nath was really a non-occupancy 
raiyat seeing that it is in direct conflict with the admission made in 
the Kabuliat which was executed in 1966, and which must be taken 
or at least presumed to be correct in the absence, of evidence to 
the contrary fot it {s how wellestablished that what a man admits 
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to be true must reasonably be presumed to be so. See the observa- 
tions of their Lordships in the case of Chandra Kunwar v. Chan- 
Ghurt Narpat Singh and Chandra Kunwar v. Mukund Singh (1). 
The admission is undoubtedly not conclusive ànd may be shown 
to be wrong. But the mera fact that the land to the extent of major 
part of it was under cultivation does not shift the burden on to 
the other side of showing that notwithstanding tbe admission the 
land was given for cultivating purposes, Very strong evidence 
would be necessary for the purpose of showing that the tenancy 
was of a kind different from that indicated in the several Aaduaars 
to which reference has been made. It cannot be contended having 


‘regard to the authorities that the mere fact that notwithstanding 


the terms of the Kabuliat the lands were put to a. different use, 
namely, that they were cultivated, would render the lands agricul- 
tural lands in which the person in occupation would acquire either ` 
& non-occupancy right or a right of occupancy by occupying the same 
for more than twelve years. We have to consider for the purpose 
of judging as to whether tbe tenants onthe land were raiyats 
whether or not the object with which these Kabuliats were executed 
or leases granted was one which brings them within the meaning of 
the section 5 of the Bengal Tenancy Act. After a careful considera- 
tion of the question we are of opinion that the express object with 
which the lease of the land was given was for dwelling and resi- 
dential purpose, and these tenancies therefore are governed by 
the Transfer of Propeity Act and not by the Bengal Tenancy 
Act. 


An attempt was made in this Court to show that even duriug 
the continuance of the lease in favour of Ganesh after Ganesh's 
death Radha Nath was holding the lands in his own rights and it 
is pointed out that he was paying rent to the Gomostha before 
the execntion of the Kaówhat in 1906, It is argued that the 
tenancy being shown to bein the name of the deceased person 
Ganesh Chandra Mandal it must be taken on the authorities 
that he was being recognized as a tenantin his own rights; and 
we are referred to an unauthorized report reporting the case of 
Bas Mahammad Saha v. Janaki Nath Masumdar (a), This case 
lays down the proposition that where rent receipts are issued in 
the name of another person after the death of the lakt tenant and 
rent is accepted from bim the person from whom the rent is 
accepted should be regarded as a tenant. The distinction be- 

(1) (1906) I L. R. 29 All. 184; L.R. gal A 27; 5C L. J us. (P. C.) 

(2) [1924] A. L R. Calc. 535. 
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tween the facts of that case and the facts of the present case is 
obvious It appears from the evidence which has been given 
by Bhabataran that Radha Nath was looking after the infant son 
of Ganesh and it was really in that capacity, namely as the de fado 
guardian of the infant son that Radha Nath was allowed to 
occupy this land. This witness Bhabataran says this: “Ganesh 
was in possession for 2 or 3 years; after Ganesh'a death, and 
during the subsistence of Gonesh’s lease, Radhanath came to 
us with Genesh’s son, Ananta and said that as Gonesh was dead, 
and he had to look after Ananta the land should be given to 
him and therefore the Maliks namely Krishna Babu, Benoy Babu 
and Anath Babu said that till the remaining period of Gonesh’s 
lease, Radha Nath could be in possession of the land” Looking 
closely to this evidence there can be no doubt that Radha Nath 
was occupying this land in the character of de facto guardian of 
Gonesh’s son Ananta. This distinguishes the present case from 
the case reported in All India Reporter 1924 Calcutta. 

We ars referred by the respondents to two cases with regard 
to the question as to whether the terms regarding compensation 
money in the lease—the Kabuliat of rgr4—-could be effective if 
the position be accepted that the tenancy is governed by the 
Bengal Tenancy Act. In the face of what we have stated' it is 
not necessiry to deal with the question, but as the matter has 
been argued. before us we may state here that even in the case 
of an occupancy raiyat the clause with regard to the tenant 
abandoning any claim to compensation money has been held to 
be effective and not to be hit in any way by the provisions of 
section 178 of the Bengal Tenancy Act. We may refer in this 
connection to the case, of Asutost Chandra Mitra v. Haripada 
Ganguli (1) where Mr. Justice Asutosh Mookerjee and Mr. 
Justice Buckland held that an agreement that an occupancy 
raiyat will notin tbe event of acquisition by the Crown, claim a 
share of the compensation money is legal and enforceable, It 
is further held that such a covenant not affecting the title or 
status of the raiyat is not affected by clause (a) of section 178 of 
the Bengal Tenancy Act, The question which we have to decide 
in the first instance is as to whether having regard to this clause 
about compensation to which, we have already referred (Ext. B.) 
the tenant is entitled to get any: compensation in respect of 
this land. The argument on this head falls under two distinct 
categories. Itis argued inthe first place that the clanke cannot 

(1) (1931) 35 C. L. J. 133. 
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affect the tenant in the present care ns the tenancy is not acquired 
eitber by the Government or by the Municipality, within the 
meining of the clause ; and under the second category or head 
it has been argued that even assuming that this clause would cover 
the case of acquisition made by the Board of Trustees for the 
Improvement of Calcuttas~this not being an ordinary incident 
ofthe holding, this cannot be a stipulation which will be binding 
ona tenant who holds over after the expiry of the lease it being 
argued that the agreement as to tbe taking of compensation 
money isin the nature of a co-lateral agreement. With regard 
to the first contention we think that this contention cannot be given 
effect to if we keepin view the object with which this land was 
acquired, namely for the purpose of the improvement of the 
town of Calcutta. Having regard to the provisions of the Calcutta 
Improvement Act and the Land Acquisition Act as amended by 
the Act of rgrir it appears clear that the acquisition was really 
made by the Government. The Calcutta Improvement Act was 
an Act to provide for the improvement and expansion of the 
town of Calcutta, and it appears fromthe preamble that whereas 
it was expedient to make provision for the improvement. and 
expansion oí Calcutta by opening up congested areas, laying out 
or altering streets, providing open spaces for purposes of ventilation 
or recreation, demolishing or constructing buildings, acquiring land 
for the said purposes and for the re-housing of persons of the poorer 
and working classes displaced by the execution of improvement 
echemes, and otherwise and whereas it was expedient that a 
Btard of Trustees should be constituted and invested with special 
powers for carrying out the objects of this Act that the enactment 
of the Calcutta Improvement Act was. passed. The Board of 


Trustee for the improvement of Calcutta was a body which was 


a statutory body appointed under the provisions of the Calcutta . 
Improvement Act. The method of acquisition is stated in section 
69 of tke Calcutta Improyément Act which states that the Board 
may, with the previous sanction of the Local Government, acquire 
land under the provisions of the Land Acquisition Act, r894, 
for carrying out any of the purposes of this Act. Under section 


.16 of the Land Acquisition Act the land, after the award is made, 


vests absolutely in the Government free from all encumbrances. 
Section 316 runs as follows: ‘When the Collector has made an 
award under tection 11, he may take possession of the land, 


which shall thereupon vest absolutely in the Government, free 


from all encumbrances”, Under Section 17A of the Land 
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Acquisition Act of 1894 which is the result of the amendment 
by Act V of r911 itis enacted as follows: “In every case referred 
toin section 16 or section 17, the Collector shall, upon payment 
ofthe cost of acquisition, make over charge of the land to the 
Board (meaning apparently the Board of Trustees for Improve- 
ment of Calcutta); and the land  sball thereupon vest in the 
Board, subject to the liability of the Board to pay any further 
costs which may be incurred on account of its acquisition. ” 
Having regard to the clear principles of section 16 of the Land 
Acquisition Act which has been made applicable to the acquisition 
for the expansion and improvement of Calcutta we have no doubt 
that this is an acquisition by Government and therefore under the 
clause in question the tenant is not bound to be given any comper 


sation which is offered on the acquisition for the improvement of 


Calcutta—hen we say any compensation we mean any compen- 
sation which is due to the value of the land in its unimproved state. 
We shall have to develop this a little when we deal with the question 
ofthe value of the improvement, which is raised in the 4th ground 
before us. This disposes ofthe first ground with regard to the 
clause about compensation. 


The second head of the argument is this that the clause with 
regard to compensation cannot bind a tenant is that when a tenant 
holds over after the expiry of the lease he does soon the same 
terms and stipulations meaning them thereby to be such stipulations 
as are the ordinary incidents of the holding. After the expiry of 
the lease it appears that the possession of Radha Nath was that of a 
tenant from month to month, and he is undoubtedly bound by 
such stipulations after the expiry of the lease as are consistent with 
the stipulations of a monthly tenancy. As is put in the very well- 
known book of Woodfallon Landlord and Tenant, third edition 
(1934), at page 275 : " Where a tenant for a term of years holds 
over after the expiration of his lease, he becomes a tenant on suffer- 
ance; but when he pays, or expressly agrees to pay, any subsequent 
rent, at the previous rate, a new tenancy from year to year is there- 
by created upon the same terms and conditions as those contained 
in the expired lease so far as the same are applicable to and not 
inconsistent with a yearly tenancy. " The clause that tenant is not 


to receive any compensation incase the acquisition is made by ` 


Government or Municipality is not inconsistent with the nature of 
the tenancy, namely, the tenancy being one from month to month. 
The clause regarding the non-laking of compensation cannot be 
taid to be a clause which is collateral to the ordinary incidents of 


é 
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s the holding. The real test is as to whether this isa clause which 
1936. has really the effect of affecting the tenancy so long as it exists. 
M mà 


Radha Natb Maity We do not see anything inconsistent in this clausa with the pre- 
lio eu. carious -nature of the tenancy. In the books areto be found 

Mukherj:. classes which have been held to be collateralto the ordinary inci- 
dents of the holding. As for instance the option of the lessee to 
purchase the reversion has been beld to be a provision outside the 
terms which regulate the relations between the landlord as landlord 
and the tenant as tenant, and is not one of the terms of the original 
tengncy which bound the tenant holding over after the expiration 
of the lease. As has been put in some of the English cases such an 
option really is inconsistent with the existence of the tenancy but 
is consistent with the destruction of the tenancy. Sse the case of 
In re Leeds and Batley Breweries Limited and Bradbury's lease 
[Bradbury v. Grimble and Company (1) and the case of Sherwood v. 
fucker (2). Inthe first mentioned case Mr. Justice Peterson 
observed :—“ An option contained in a lease to purchase the rever- 
sion and so destroy the tenancy is not one of the terms of the 
tenancy. It is a provision outside of the terms which regulate the 
relations between the landlord as landlord and the tenant as tenant, 
and is not one of the terms of the original tenancy which will be 
incorporated into the terms of the yearly tenancy created by the 
tenant holding over after the expiration of the lease.” Having _ 
regard to the true test as laid down in the case which we have just 
mentioned we are of opinion that this clause regarding tbe abandon 
ment of compensation money is not in any way inconsistent with 
the condition under which the tenancy was held under the prevt 
ous Kabuliat of 1906. This clause does disentitle a tenant to 
claim any compensation which might be given on the acquisition of 
the land, subject to this the clause does not preclude the tenant 
from claiming such part of the compensation as bas been the result 
of the improvements on the land made by the tenant in other words 
such part of the compensation as has been the result of improve- 
ments which has enhanced tbe market value of the land. This 
disposes of the first three grounds taken on behalf of the 
appellant. 

It remains to consider now the last ground taken, namely, that 
the President of the Tribunal has gone wrong in not awarding any 
sum out of the compensdtion which has beer awarded in this case 

for the improvements which have been effected by the tenant. The 
(1) [1920] 2 Ch, D. 548. 
(2) [1924] 2 Ch. D. 440. 
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learned President says that the tenant has not put before him an 
iota of evidence to guide the Court in assessment of such improv- 


- ments on the land. Itis not exactly right to say that there is no 


evidence because Radha Nath bimself deposed in the case and he 
states that he spent a large sum of money which is about Rs, 25000 
for the improvement. That undoubtedly is a very exaggerated 
estimate of costs waich he had to incur for effecting the improve- 
ments, which have been admitted on the side of the landlords, on 
the land. Indeed it is dificult to accept this statement with regard 
to the large sum that is said to have been spent for these improve- 
ments in the absence of books of account The only tangible 
evidence which we have got in regard to this matter from the side of 


` the landlords is that an area of about 234 bighas was improved in 


this sense that its level was raised to a considerable height, and that 
must have meant surely some expenditure. Itis true that this is a 
lacuna or defect of material on which to assess the compensation, 
but we can proceed by accepting the poaition as has been admitted 
on behalf of the landlords. Our attention bas been drawn to the 


statement that 214 bighas were improved by having the level raised 


to some height and that circumstance must have influenced the 
Land Acquisition authorities in giving a higher value in respect of 
this piece of land. The Court can certainly arrive ata figure and 
we think that a little over Rs, soo per biga should be awarded to 
the tenant appellant on this head. We assess the compensation 
which the appellant is entitled toat Rs. 1350 with 15 per cent as 
the statutory allowance which amounts to Rs, 202-8. ‘The appellant 
is thus entitled to Rs. r350 plus Rs. 202-8, that is Rs. 1552-8 over 
and above the compensation which has been awarded to him in this 


_case by the Court below on account of trees and huts, The land- 


~ 


lords are entitled to wilhdraw the compensation money awarded 
to them by the Court below less the sum of Rs. 1552-8. 

Each party is to bear its own costs throughout. Let the record 
be sent down to the Court below as early as possible. 


Patterson, J. :—1 agree. 
A. T. A, . Dectes modifié, 
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Before Mr. Justice D. N. Mitler and Mr. Justice 
D. C. Fatterson. 


SURENDRA NATH ROY 
g. 


KEDAR NATH BOSE AND oTHERS.* 


Specific perfermance— Contract Act (IX of 1872), Seca. aa), 7, 197, 198— 
Propotai— Accepiance—Ratification— Burden of proof—Payment ef sarnest 
money Prima facis proof—Brest esidence— Non-production of S ama-kharach 


books-— Ratification going before— Appreciatien of .cvidence by primary Court, 
when discarded by appellate Court. 


On the 24th January, 1970, the plaintiff wrote to defendant No. t to the 
following effect: —''I hear that you would sel! your -house in Raja Bahadur's 
Haveli at Barisal and that some one would come here ” on the goth January, 1930 
^ and settle the terms thereof....Iam reedy to purckase that house, I hope that 
the terms of sale may not be settled without informing me...i... In answer 

: defendant No. 1 stated in the post card ‘ Yes, I shall sell partion of the Raja 
Babadur’s Haveli that I now bave. I have gottan offer up to Rs. 6500. I intend, 
to have Rs. zece. If you are willing to have it, write to F to this addres....... 

As a matter of fact nothing short of Rs. 6500, the cffer I have already got, 


will do, be it whatever in excess. Two -or three persons have cffered that 

price 3? i . 
Held, that this was an offer or rather proposal within the meaning of Sec- 

tion s(a) of the Indian Contract Act, as the defendant No. 1 by his lettec 


signified his willingness te sella portion of the Raja Bahadur's Haveli foc a sum 
of Rs, 7000 and commnunioated his willingness to sell for Rs. 7000. 


The burden of proving the payment of earnest money was on the plaintiff. 
As the plaintiff had discharged the burden by prima facie proof, it was open 
to the defendant No. r to rebut that proof by production of the best evidence, 
such as production of ]ama-kharach books. As they were not produced unfavour- 


able inference was drawn agaiust defendant No. 1, having regard to the admission 
made by defendant's.apent. 


When it was stated in the post card that the Intending purchaser would have 
to write to F it did not exclude the case where the Intending purchaser instead of 
writing to F put himself into commmunioation with F and that was exactly what 
the intending purchaser did. Hence there was no contravention of: Section 7 of 


the Indian Contract Act so as to render the contract not binding upon defen- 
dant No. 1. . 


Even if it be considered as did not amount to contract, the transaction was 


' ratifled by defendant No. 1. 


i 


“To constitute a binding adoption of acts a riori nnnuthorired these 


* Appea] from Original Decree No. 49 of .1932 with Cross Objection, against 


| the decree of Babu Pranendra Narayan Choudhury, Subordinate Judge, 1st Court, 


of Backergan], dated the Sth September, 1931. 


Vor. LXIIT.] IGN COURT. | 


conditions must exist: (1) the acts must bare been done for and in the name of 
the supposed principal and (2) there must be full knowledge,of what those acts 
were, or such an unqualified adoption that the inference may properly be drawn 
that the principal intended to take upon himself the responsibility for such acts, 
whatever they were. " ‘ Where the supposed ratification relates toacts as to 
which there i¢ no pretence of any a priori authority, where it is nota question 
merely of excess of authority, full knowledge of the facts and unequivocal adop- 
tion after such knowledge must be proved or in the alternative, the circumstances 
of the alleged ratification must be such as to warrant the clear inference that the 
principal was adopting tho supposed agent's act, whatever they were or however 
culpable they were ”. 
Marsh v. Yoseph (1) referred to. l 


Ratiñcation relates back to the ilme of inception of the transaclion and has a 
complete retroactive efficacy. 


Where the issue is a simple one the appellate Court shonld not very lightly 
discard the appreciation of ovidence made by the trial Court which had the oppor- 
tunity of seeing the witnesses, hearing them and watching their demeanonr. 


In the present case as the weight of the admitted documents in evidence or 
the documents in evidence which were proved, wasso great that the appellate 
Court differed from the estimate'of evidence by the primary Court, 

Appeal by the Plaintiff. | 
Suit for specific performance of contract. 
The material facts appear from the judgment. 


Messrs. Atul Chandra Gupta, Radhikaranjan Guha, Probodh 
Chandra Karand Satyendra Chandra Sen (for Iswar Chandra 
Chakravarty) for the Appellant. 


Dr. Nares Chandra Sen Gupta and Mr, Dwijendra Kumar 
Dutta for Defendant No. 1 Respondent. 


Dr. S, C. Basak and Mr. Premranjan Roy Chowdhury for 
Defendants Nos. 2 and 3 Respondents. 
` C. A, Y. 
The following judgments were delivered : 


D. N. Mitter, J. :— This appeal drises out of a suit for specific 
performance of a contract to sell. The plaintiff is the purchaser in 
whose favour the contract has been entered into by defendant 
No. r. 'Thesuit has been dismissed by the Subordinate Judge. 
Hence the present appeal by the plaintiff. The case of the plaintiff 
is that defendant No. 1 Kedar Nath Bose who is now the owner of 
a portion of the house known as Raja Bahadur's Haveli purported 
to sell the portion which is still left with him for a sum of Ra. 7000. 
The cage is that the contract to sell was entered into between the 


(1) [1897] t Ch 213 (245 —47). 
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ELE present plaintiff and the son of Kedar Nath Bose, Kalidas who has 


1935. | been described throughout these prcceedings as Felu whom Kedar 
Nath Bose has empowered him to deal in the matter of the sale. 
The plaintiff in pursuancs of certain correspondence to which 
reference will be made hereafter sends his kinsman and nephew 
D. N. Hitter, F. Rashbehary Roy to the residence of defendant No. 1 at Calcutta, 
m and according to tbe direction of the defendant No. r, he (Rash- 

; behary) on the 3oth January, 1930, corresponding to the 6th Magh, 

1336 B. S. having settled with Felu to purchase for Rs. 7ooo the 

price proposed by defendant No. 1, sent a wite to the plaintiff for 

sending the earnest money. Accordingly a sum of Ra. roo was sent 

to Harendra, son of the plaintiff, on the grat January, 1930 by 

telegraphic money order and Harendra and Rashbehary paid the 

: gum of Rs. roo to Felu as earnest money as directed by defendant 

No, 1, and Felu accepted the same. It is stated that defendant 

No. 1 is legally bound by the acceptance of his scn who was given 

if not an express atleast an implied power to deal with tbe matter 

i of sale and accept any offer that would be made. The plaint then 
narrates certain circumstances on which the plaintiff submits that 

Kedar ratified the acts done by his son even if there was no express 

or implied authority by Kedar inthe matter of sale. He has 

" accordingly prayed for a decree for specific performance of.the con- 

. tract of the 3oth January, 1930 directing the defendants to execute 
a Kobala of out and out sale in favour of the plaintiff free from 
incumbrances and to get it registered within the time fixed by the 

Court. There is an alternative prayer, namely, that in case the 
defendants failed to execute the očala within the time fixed by 

the Court, the Court would proceed to execute and register such 

a odala in favour of the plaintiff in that behalf, The suit impleaded 

not only defendant No. 1 the vendor but also defendants Nos, 2 

and 3 4s it is stid that they are purchasers subsequent to the contract 

their purchase having been effected on the r4th March, 1930. It 1a 

stated in the plaint that the purchase of defendants Nos 2 and 3 

was with notice of the earlier contract in favour of the plaintif. In 
consequence of defendants Nos. 2 and 3 having been impleaded 

the plaintiff has asked for a further declaration that the Kobala of 

the r4th March, 1930 corresponding to the 3oth Falgoon, 1336 

D. S. executed by defen dant No. 1 in the name of defendant No. 3 

one Romola Dutt Choudhurani, wife of defendant No. 2 was not 
binding on the plaintiff and for a further declaration that no title 

had accrued to defendants Nos. 2 and 3 on the basis of the same. 
Defendant No. 4 is said to have been a lessee under defendants 





Surendra Nath Roy 
Y. 
Kedar Nath Bose. 
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Nos. 2 and 3. But the suit asagairst him has been dismissed as 
will appear from an order in the order sheet. 

The defences to the suit for specific performance of contract are 
(1) that there was no completed contract on the 3oth January, 1930 
or on a su bsequent date prior to the conveyance in favour of defer- 
dant No. 3 and that whatever talk there was between the plaintiff 
and defendant No. 1 or his son that talk did not pass beyond the 
stage of negotiation and could not constitute contract specifically 
enforceable and (2) that defendants Nos 2 and 3 are purchasers 
without notice. It may be said in this connection that these defen- 
dants have also set forth in their written defence a contract with an 
agent of defendant No. 1, namely, Surendra Nath Bose, who figures 
very Lrgely in this case, entered into on the 1st February, 1930, 
alleging that the sale on the «4th March was in pursuance of the 
contract of the rst February, 1930 and even if it be held that there 
was a ratification of the agreement by Felu (son of defendant No. 1) 
on the 7th February, 1930, defendant No. 3's purchase should pre- 
vail in view of the earlier contract of the rst February, 1930. The 
Subordinate Judge has given effect to these defences and has 
dismissed the suit, i 

The plaintiff has consequently pieferred the present appeal and 
Mr. Atul Chandra Gupta for the appellant has contended before us 
that the Subordinate Judge should have held that the contract set 
up by the plaintiff dated the 30th January was a valid contract with 
defendant No.1 by which he agreed to sell the properties now in 
question. It is contended that he should have further held that 
Felu, the son of Kedar was empowered by Kedar to accept any 
offer that Felu could get and that he did really accept the offer by 
receiving Rs, roo by way of earnest money. It has been further 
argued that apart from the question of Felu’s authority to accept 
the offer and to receive the earnest money the Subordinate Judge 
should bave held that Kedar ratified the acceptance of the offer of 
the plaintiff by Felu. It has been further contended that in so far as 
the defendants’ case with regard to the contract executed by the 
Am-muktear of the plaintiff Surendra Nath Basu dated the 1st 
February, 1930 is concerned the agreement entered into on that 
date was really an antedated agreement for defeating the rights of 
the plaintiff. In order to consider the soundness or otherwise of 


these contentions on which Mr. Atul Chandra Gupta proposes to- 


rest the appeal on behalf of bis client it is necessary to 1efer to the 
oral and documentary evidence which have been given in this case 
on behalf of both the parties In support of the contention of the 
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appellant that there has been a valid contract between them—the 
plaintiff and defendant No. 1. on the goth January, 1930, our atten- 


Surendra Nath Roy tion has been drawn to two letters, namely, Ex. 1 dated the 24th 


v. 
Kedar Nath Bose. 


D.-N. Mitter, F, 


1 
l 


M 


i 


January, 1930 and Exhibit 3 dated the a6th January, 1930, which 
‘have been printed at pages 7 and 8 of the second part of the paper 
book respectively. It appears that on the 24th January, 1930, the 
present plaintiff wrote to defendant No. 1 tothe following effect. 
It is only necessary to quote the material portion. The plaintiff 
writes thus: “The news forthe present is that I hear that you 
would sell your house in Raja Bahadur's Haveli at Barisal and that 
some one would come here on the r4th Magh and settle the terms 
thereof (the r4th Magh corresponding to the 28th January, 1930). . 


'l spoke to my maternal uncle, Khitish Chandra Roy about tbis 


MAOT, esrrossassess I am ready to purchase that house. I hope 
that the terms of sale may not be settled without informing me. 
On arrival at Barisal I may be enquired forat the house of my 
-father-in-law, Bisweswar Ghose. Or if you or Felu come to Barisal, 
please put up at our house.” This letter was received by defen- 
dant No. 1 on the 26th January at about 6-30 P, AL Or 7 P. M. and 
in answer to that Exhibit 3 fhe post card was written by Kedar Nath- 
Bose which contains certain important statements. ‘t Glad to receive 
your letter. I am‘going to attend the Kumbha! Mela at Allahabad 
by to-nighv’s train, Yes, I’ shall sell such portion of the Raja 
Babadurs house that I now have. I have got an offer up to 
Rs. 6,570. IT intend to have Rs. 7,0co. If you are willing to have 
it, write to Felu to this address. There is no certainty as to when 
I shall return. As a matter of fact, nothing short of Rs. 6,500, the 
offer I have already got, will do ; be it whatever in excess. Two 
or three persons have offered that price." Itis contended on 
‘behalf of the appellant that this was an offer by Kedar Nath Bose 
to sell Raja Bahadur’s Haveli, or rather such portions of it as has 
not been sold, fora sum of Rs. z,0co. On the other hand it has 
been contended on bebalf of the respondents that this was not an 
offer at all within the meaning of section 2 of the Indian Contract 
Act but that was merely an invitation to an offer. We do not think 
that we should accede to this contention raised ombehalf of the 


` respondents for section 2(a) states this: “When one person 
. signifies to another his willingness to do or to abstain from doing 


anything, with a view to obtaining the assent of that other to such * 


' act or abstinence, he is said to make a proposal.” Kedar, defen- 


dant No. r, was by this letter signifying his willingness -to sella 
portion of the Raja Bahadurs Haveli now in question for a sum of 


ü 
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Rs, yocoand he was communicating his willingness to sell for 
Rs, 7000 to the present plaintiff by this letter. We have, therefore, 
no hesitation in repelling the contention made both by the learned 
advocates for defendant No.1 and defendants Nos. 3 and 3. This 
was really an offer orrather a proposal within the meaning of 
section 2 of tbe Indian Contract Act. It appears from the evidence 
that in pursuance of this letter which was received in Barisal on the 
-28th January, 1930 in the morning at about 7-30 A M which must 
have been delivered tothe plaintiff say by 9 A. at. The plaintiff 
sends his son one Harendra and a relation Rashbehari, as has been 
mentioned in the plaint, to the Felu, the son of Kedar Nath Bose, 
defendant No. r. The evideuce is that Felu expressed his intention 
to accept the offer of Rs. 7o00 for the house and asked that earnest 
money should be paid, Evidence does not show that he named any 
sum for the earnest money. Butthe evidence of Rashbehari is 
that he asked fora sum of Rs rco which came by telegraphic 
money order and this sum was paid to Felu. The Subordinate 
Judge has hesitated to believe this part of the case because no 
receipt for Rs. 160 had been produced. No doubt the non-produc- 
tion of any receipt isa weak part of the plaintiff's case but an 
explanation has been given by the son as well as by Rashbehari that 
they did not out of a wense:of delicacy ask for any receipt as both 
the plaintiff and defendant No. r are relations ; and it is very likely 
that Harendra was merely handing over the earnest money of the 
small amount of Rs. 100 without asking for a receipt as he waa not 
sufficiently experienced in worldly affairs As such he did not 
perhaps chose to ask for any receipt froma relation of his. It haa 
been said and in our opinion rightly said that the case of want of 
consideration for the non-production of the receipt of Ra roo has 
been unduly stressed. In support of this payment we have the 
evidence of Rashbehari. We have evidence also of the two pleaders 
Lal Moban Chakravarty and Chara Chandra Roy who etate that 
Surendra Nath Bose the agent of defendant No. 1 admitted before 
them the receipt of the earnest money of Rs roo, I might just 
refer in this connection to the evidence of these two witnesses which 
are printed at pages 164 and 169 of the first part of the paper-book 
respectively, Charu Chandra Roy says this: " Surenira Nath 
Bose told me when the measurements tock place that the price had 
been settled at Rs. 7coo. Surendra Bose told me near the shop of. 
Srish Ray that Ra. rco had been paid as earnest money." Lal 
Mohan Chakravarty says thiscnthe point: ‘Surendra Bore told 
Charu Babu that he would find the description of the property and 
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the boundaries from Srish Babu’s Kobala and asked Charu Babu 
to state in the draft that Rs. 7000 had been fixed as the com 
sideration and that out of that sum of Ras, roo had been 
received as earnest money.” Having regard to the evidence of 
these two pleadera to the fact tbat thire was some payment 
of money by the plaintiff’s son to defendant No. 1 we 
think we should not be justified in rejecting the oral evi- 
dence on the question that the sum had been paid, more parti- 
cularly as it appears from the telegraphic money order that à 
sum of Ra. roo had been sent by the plaintiff and received by 
tke plaintiff's son in Calcutta. It has been suggested on behalf 
of the respondents that the telegraphic money order to Rash- 


-behari at Calcutta was sent for the purpose of creating evidence 


of the payment of the sum for use at a later date. The reason 
suggested for such a course is that when on the r4th March, 
corresponding to tbe 28th January the plaintiff found that a 
contract was going to be entered into on the 1st February with 
defendants Nos. 2 and 3 and every thing had been settled with 
reference to the contract of defendant No. 3 and defendant No. 
2 this telegraphic money order was sent in order to create evi 
dence in order to avail of the sum when occasion demanded. 
It is next contended on behalf. of. the appellant on this part of 
the case that the learned Subordinate Judge ought to have read the 
facts of this case inthe light of the subsequent conduct of the 
parties some of wbich are evidenced by some of the letters proved 
in this case. With regard to Felu’s authority it is said that some 
of the letteis, which passed between the plaintiff and Kedar 
Nath Bose, throw contiderable light and support the case made 
in the plaint. We are referred in this connection to the letter 
of the 4th February, 1930, which has been marked as Ext. 8 
and printed at page 29 of the second part of the paper book, 
written by Kedar Nath Bose to the  plnintifL This letter is 
admitted to have been written by defendant No. 1. Some of 
the passages in this letter have to be quoted in extenso for they 
have been referred to for the purpose of showing that by this 
letter of the 7th February, 1930, there was ratification of the 
acts of Felu and that the letter isthe evidence of the fact that 
Felu was given an implied authority to deal with the matter of 


„sale. I will only quote the material portion, The letter runs 


thus: "Glad to receive your letter. I have returned from 
Kumbhe only these 3 days since. I do not know what conver 
sations there were with you. But when Sriman Felu has given 
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his word, then action will be taken accordingly. The papers 
relating to that house are with my cfficer at home. Letter has 
been written to him to come with these papers, There is also 
a power-ofattorney in his name. He wil be able to get it 
(Kobala) registered........... "Towards the end and in the last 
paragraph it is stated thus: “It is impossible for Sriman Felu 
togo to Barisal and get tbe document registered, because he 
is the cashier of a Bank, and canon no account get leave. If 
you think it necessary to have it registered by me, it will have 
to be registered at Calcutta. It involves an extra expenditure 
of R& ro only. Consideration money will have to be paid to 
me here, No efforts will be spared to complete the transaction 
at an early date." ‘This letter or at any rate the passage which 
has just been quoted lends support to the case made by the 
plaintiff that Kedar gave authority to his son Felu to deal with 
the matter of contract of sale in question. At any rate this 
letter acknowledges the existence of such a contract. This 
letter also shows as has been contended for on behalf of the 
appellant that there has been in any event ratification of the 
act of Felu by defendant No. r. Dealing first with the question 
of implied authority it appears clear from this letter that Felu 
was given authority to complete the transaction in connection 
with the sele of Raj. Bahadurs Haveli, The words “that when 
Sriman Felu has given his word then action will be taken accor- 
dingly” can lead to lend one inference that by the previous 
letter Ext. 3 the post card written by Kedar to the plaintiff, 
authority was given impliedly to Felu to deal with the contract 
or any offer in respect of the sale now in question. Having 
regard to what we have found, namely, that this letter of the 
26th February, Ext. 8 was followed by the coming up of Rash- 
behari to Calcutta with the son of the plaintiff Harendra, and 
by his conversation with Felu aboutthe earnest money of Rs. 
100, we have no doubt in our mind that it was a valid and 
binding contract between the plaintiff and defendant No. 1's agent 
or son Felu with reference to the sale in question fora sum of 
Rs 7002. The payment has been'proved by the evidence to 
which reference has nlready been made including the evidence 
ofthe two pleaders of Barisal. The burden of proving this was 
undoubtedly on the plaintiff and he has discharged that burden 
by such evidence as he has given which we consider prima facis 
proof, It was open to the defendant to rebut the prima facie 
proof by production of the best evidence in the case. It might 
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ae have been proved by the production of the Jama Kharach papers 


1935. of defendant No. 1 that there was absence of any entry of the 
any F . ; 
Surendra Nath Roy payment of Rs. roo. Notwithstanding the existence of these 
F ¥. r : * 
Kedar Nath Bose, 7474 A hatar books thcy were not preduced ; and an un- 
— favourable inference has to be drawn in respect of this payment 
UNS ikai 'J-  ggainst defendant No. 1 having regard to the admissions made by 


his agent Surendra. 


It remains to consider with regard to the question of the 
contract an argument which has been acvanced by Dr. Sen 
Gupta who has appeard for defendant No. 1 and which is founded 
onthe previsions of section 7 of the Indian Contract’ Act, It 
is said that there has been no acceptance of the offer by defen- 
dent No. r seeing that the acceptance by the plaintiff was not 
made in the way indicated in the letter of defendant No, r Ex. 3, 
dated the 26th January, 193o. It is said by this letter the only 
manner in which the acceptance of the offe could be made was 
by writing to Felu at the Calcutta address of defendant No. r 
and by no other means ; and we are referred to section 7 the 
material portion of which rans as follows: “In order to convert 
a proposal into a promise the acceptance must (1) be absolute 
and unqualified (2) be expressed in some usual and reasonable 
manner, unless the proposal prescribes the manner in which it 
is to be accepted .......... ee The rest of the section is not 
-material for our present purposes. We have to read this letter 
in a reasonable and ina sensible manner. When it is said in 
this letter that the intending purchaser wil have to write to 
Felu it certainly did not exclude the case where the intending 
purchaser instead of writing to Felu put himself into communi- 
cation with Felu and that is exactly what the intending purchaser 
in the present case did. We do not, therefore, think that there 
has been any contravention of section 7 of the Indian Contract Act 

` in this case so as to render the contract not binding upon defendant 
Ne. r. 


Assuming for the purpose of the argument thatthere was no 
implied authority in Felu to complete the transaction of sale or to 
&ccept any offer, which 18 made by the intending purcbaser of Raja 
Bahadu:'s Haveli, we have no doubt on the correspondence, which 
we will presently set forth, that there has been a ratification of the 
acts of Felu by defendant No. 1 and we have no doubt also, nor can 
there be any doubt, that defendant No.1 has adopted the acts of 
Felu in this behalf as his own. This brings usto refer to the 
correspondence evidenced by the post card, Exhibit 8, dnted the 
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yth February, 1930 where Kedai is writing to the present plaintiff 
this; “Glad to receive your letter. I have returned from Kumbha 
only these 3 days since. I do not know what conversations there 
were with you, But when Siiman Felu has given his word, then 
action will be taken accoidingly. The papers relating to that house 
are with my officer at home. Letter has been written to him to come 
with these papers, There isa power of attoiney in his name. He 
will be able to get it (Kobala) registered.” Then follows another 
passage which has already been quoted and which concludes by 
saying: “No effort will Ee spared to.complete the transaction at an 
early date. " In our view by this letter Kedar was adopting the acts 
of his son and was ratifying his zcts in this bebalf. It has, however, 
been argued on behalf of the respondents that there can be no rati- 
fication unless the person ratifying had full knowledge of the facts, 
and our attention has been drawn to the provisions of sections 19/ 
and 198 of the Indian Contract Act. Section 197 runs as follows: 
“Ratification may be expressed or may be implied in the conduct 
of the person on whose tebalf theacts are done.” Section 198 is 
to the following effect :—“ No valid ratification can be made by a 
person whose knowledge of the facta of the case is materially 
defective.” It has been sought to be argued that when this letter of 
the 7th February, 1930 was written Felu was not in Calcutta and 
that therefore Kedar was writing this, having regard to what was 
represented to him ina letter written by the plaintiff Surendra Nath 
Roy of which this letter of the 7th February, rg30 isa reply. It is 
difficult to accede to this contention that Felu was not in Calcutta 
at that time. The last paragraph of the letter states that “it is 
impossible for Sriman Felu to go to Barisal” negatives the alleged 
fact that Felu was out of Calcutta. Besides, Felu works in a certain 
bank and the best evidence as to his absence from Calcutta on the 
th February, 1930, would have been the production of the Bank 
attendance book, But even assuming that Felu was absent and that 
defendant No. 1 acted on what was represented to bim in the letter 
it appears clear that Kedar did not enquire into the matter as he 
should have done and in such circumstances it would be none the 
less a ratification of his acts and he should be taken to have 
knowledge of all the circumstances because he himself did not care 
to enquire. The rule of law in this behalf has been very lucidly 
stated in the deciston which has been cited at the Bar of the case of 
Marsh v. Joseph (1). In the judgment.of Iord Russell at page 246 
of the report the following relevant passage occurs; “To consti- 


(1) [1897] 1 Ch. a13. ' 
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tute a binding adoption of acts of a riori unauthorized these condi- 
liong must exist: (1) the acts must have been done for and in the 
name of the supposed principal and (2) there must be full knowledge 
cf what those acts were, or such an unqualified ‘adoption that ths 
inference may properly be drawn that the principal intended to take 
upon himself the responsibility for such acts, whatever they were. " 
Then again at page 247 of the report the learned Lord Chief Justice 
observes thus: “ Where the supposed ratification relates to acts as 
to which there is no pretence of any a priori authority, as in this 
case, where it is not a question merely of excess of authority, full 
“knowledge of the facts and unequivocal adoption after such 
knowledge must be proved, ov; in the alfermative, the circumstances of 
the alleged ratification must bs suck as to warrant the clear inference 
that the principal was adopting the supposed agents act, whatever they 
west or hiweosr culpable they were.” It appears to us clear. froma 
perusal of the letter of the 7th February, 1930, that Kedar was 
adopting in full the acts of Felu when he s.ilthat when Felu has 
given his word then action will be taken accordingly. He even went 
80 far as to say that there would be no delay in completing the 
transaction which had been entered into by the son and that there 
would be no difficulty regarding the registration of the same. Then 
again ratification relates back to the time of the inception of the 
transaction and has a complete retroactive efficacy (see Stcry on 
Agency, 9th edition, page 244) that Kedar knew all the circumstances 
would appear from another letter dated the 16th February, 1930, 
which has been marked as Exhibit 16 in the care and which is 
printed at page 31 of the second part of the paper-book. It is true 
that this letter has not been admitted by him but according to the 
Subordinate Judge it was written by Kedar. We have examined the. 
letter the post card in originaland bave compared it with the 
writing of Kedar in-the other admitted letters and indeed Kedar 
has been forced to admit in cross-examination that the writing in 
the post card resembles his handwriting. The significant passages 
in this letter which prove ratification are these; “I hear that my 
son has given word to somebody. He is not here at present, He 
will come within a day or two, If he has given any final word, then 
I shall hava to be bound by that. I do not concern myself with any 
affairs of the estate, nor do I consider it necessary. I simply take 
my morning and evening meíls and move about here and there, I 
can speak to him if you let. me know the amount you are ready to 
pay, but then I shall not be able to do anything against his wishes. ” 
This letter was addressed to another intending purchaser, one 
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pleader who has given his evidence in this case, named Umakanta EIS 
Kunjaibilla, There has bsen some discussion as to the accuracy of 1935. 


the transaction of this letter, with reference to the expression ‘Anal Surendra Nath Roy 
word’ in line about a5 of page 31 of the second part of the paper- Y. 
book. We have had the original read to us and we bave no doubt d euh iude 
that Kedar was speakiog therein a legal language when he said; P. ^ rti 7 
" If he has given any final word, then I shall bave to be bound by 
that." Strenuons endeavour has been made both by Dr. Basak who 
appears on behalf of defendants Nos. 2 and 3 and Dr. Sen Gupta 
who appears for defendant No. 1 in persuading us to hold that the 
expreasions ‘final word’, ‘action will be taken accordingly’ and 
further express ion ‘I shall have to be bound by thal’ are not words 
of legal obligation but are words expressive of moral obligation. 
But no question of moral obligation arises when Kedar was speaking 
about a contract for sale of a house in answer to an enquiry by 
Umakanta an intending purchaser with regard to the completion of 
a legal transaction. In order to substantiate this contention on 
behalf of the defendants and in order to convert these words into 
"moral obligation something else would have to b» read ipto them 
which is not permissible. For these reasons we are of opinion that 
there has been a complete ratification of the acts of Felu by Kedar 
Nath Bose, defendant No. r and on this ground the contract must 
be sustained. 
It brings us now to consider the earlier contract of the ist 
February, 1930, which has been set up on behalf of defendants 
Nos, 2 and 3. This transaction is evidenced by the document 
which is said'to have been executed on the rst February, 1930, 
and which has been marked as Ext. F in the case and printed 
at page 23 of the second part of the paper book. This was seid 
to have been Íícllowed by a conveyance, Ext. E., dated the 14th 
March, 1930, which is printed at page 49 of the second part of 
the paper book. Ithas to be taken along with the letter, Ext. G, 
dated the 22nd ` January, 1930, which js said to have been written 
by Kedar Nath Bcee to Surendra Nath Bose, The letter isto 
be found printed at page 4 of the second part of the paperbook. 
The material portion. of it giving authority to Surendra to sell is 
as follows: “You may give final word to any one offering the 
highest price ' without waiting for me; and if necessary, you will 
get a Bainapatra executed, In brief I shall not sell it for less 
iban Rs. 7cco", There are various considerations and consider- 
tions of very great weight which induce us to hold that this letter 
was a mere afterthought. It must have been written not on, the 
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date which it purports to bear but ona much- later date. The 
first of these considerations is- the answer or reply which was 


Surendra Nath Roy given by defendant No. 1 to the present plaintif on the 26th 


v, 
Kedar Nath Bose. 


ey toe 


D. N. Mitter, F. 


January, 1930, which is marked as Ext. 3 in the case and is to be 
fuund printed at page 8 of the second part of the paperbook. 
When the plaintiff was asked for dealing with sale of the property 
in question with defendant No, r and was expressing his willing-. 
ness to purchase the property he istold that he should refer to 
his (defendant No. 1°) son Felu in connection with that matter. 
Judging by the ordinary course of buman corduct it seems 
impossible to believe that he should have written this letter to 
the plaintif if asa matter of fact he had already on a prior date 
given full and unqualified authority to Surendra Nath Boss to 
deal with the sale of Raji Dabadur's Haveli. Cne would have 
expected that be would reply to the letter (Ext. of tke plaintiff 
dated the z4th January, 1930), and would at cnce refer plaintiff 
to Surendra to whom he has given authority ccording to his 
own case to deal with unqualifedly in the transaction of sale. 
The subsequent events to which reference may be made and ` 
which reinforce our ‘inference in this connection is the letter 
which is written by Surendra Nath Bose to Upendra Nath Chatterjee 
on the 19th February, 193c. See Ext. 18 at page 34 of the 
second part of the paperbook. Heis writing to Upendra tbis: 
“Please keep ready a purchaser of Raja Bahadur's house, I 
shall reach Barisal starting tomorrow from thit place. Details 
when we meet. Please settle the terms with the purchaser.” It 
is to be noticed that this was after he had met Kédar after his | 
return from Kumbha Mela at Allahahad. We have no doubt 
that this l:tter really ‘supports the case which has been made by. 
the plaintiff that the letter was an invention and written after the 
34th February, 1930. j . 
Now to the contract of the rst February, 1930, itself, The 
contract is said to have been entered into on tke ist February, 
1930, and if it has been so entered into some difficulty might be 
created if our judgment were to rest simply onthe question of 
the ratification of the contract entered into by the plaintiff on 
the 7th February, 1930. We shall Lave also rested our decision 
on the implied authority on Felu to enter into the transaction 
which was really entered into on the 30th January, 1930. As 
the question bas been discussed with great force before us itis 
just às well that we should record our findings on this part of the 
case, The document which wa have examined in the original 
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shows this that beneath the signature of the attesting witnessed 
no dates are given. It is true that in the operative part of the 
document the date when the dccument was executed was given 
butit is somewhat singular that none of the attesting witnesses 
inclu?ing the two pleaders who have been examined in this case 
took the ordinary precaution of putting in the date on which 
the transaction was being entered into and the date on which 
they were signing. This circumstance undoubtedly is of very 
great materiality seeing that the crucial question in this case 
depends on the date on which this agreement of the rst Februray, 
1930, waS entered into. There is no reason to disbelieve the 
testimony of the learned pleaders of the Barisal Bar who testified 
to the execution of the document and it may very well be that 
this document was executed on a particular date. The question is 
whether it was executed on the crucial date, namely, the rst Febru 
ary, 1930. It appears that tLe lower Court ploaders who have been 
examined were not able to give the Court any definite information 
on this point. One, of the pleaders says that he is unable to 
swear on which date this Jdatsapatra or contract was entered 
into. We may refer in this connection to the evidence of 
Upendra Chandra Gupta printed at page rgr of the first part 
of the paperbook. This pleader was careful enough to state in 
his examination in chief on seeing the date of execution men- 
tioned in the deed, that the date mentioned in the deed is the 
rst February, 1930. In cross-examination this witness states as 
follows: “I have no note about the cate on which I attested 
the deed. I did not put any date after my signature in the 
deed. The date on which the document was executed was g 
Saturday-—-I can swear to that, -Ido not remember the date of 
the execution of the deed and I cannot swear that it was executed 
on the rst February, 1930.” It appears from eyidence that 
Surendra Nath Bose came to Calcutta on the 18th February, 
1930, and hig.-influence cver his master Kedar is evidently 
manifest in the letter written by Kedar which is marked as Ext. 
to in the case and which is printed at phge 33 of the second 
part of the paperbook. In this letter Kedar is writing to Surendra 
plaintiff in a somewhat different tone from his previous letter 
this: “My officer and distant cousin Sreejut Surendra Nath 
Bose was entrusted with the sale of Raja Bahadurs house. He 
is an Am-mukhtear of mine. During my stay at Allahabad, 
Surendra has settled the price and executed a Bainapatra with 
somebody, which neither my son, nor mysslf knew anything 
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about. Iam sending the said Sreeman Surendra to you. Make 
whatever arrangement you can with bim. He will, in fact, try 
if it can be given to you. What more shall I write?” Now 
the hands of Surendra Nath Bose are visible, It is to be 
remembered that the vendor Kedar at the time of writing out 
this letter was in a state of very great affliction having lost his 
son-in-law and it is not likely that he would in this state of mind 
state anything untrue. He surely must have been imposed upon 
by Surendra and Kedar was given to understand that Surendra 
as a matter of fact had entered into this contract with some- 
body. Itis clear from this letter that Surendra did not disclose 
the name of that somebody, which he should have undoubtedly 
done if he had really entered into contract with Ramanath Dutta 
Choudhury on behalf of his wife Romola Sundari Datta Chou- 


'dhurani on rst February, 1930. Surendra evidently did not 


want to disclose the name of the purchaser and that for good 
reason and it is this that he was really in search for purchaser 
with reference to that property as will appear from the post card 
Ext. 18. See page 34 of the second part of the paper book. This 
Surendra writes to Upendra Nath Chatterjee, the gentleman 
whose evidence is not forthcoming in the present case, thus: 
“Please keep ready a purchaser of Raja Bahadur's house. I shall 
reach Barisal starting to-morrow from this place. Details when 
we meet, " This surely is wholly and absolutely inconsistent with 
them having been a purchaser already secured and a contract 
already entered into on the rst February, 19 3o, and the difficulty of 
this matter was felt in the Court below and Surendra was asked 
to give an explanation and he did furnish an explanation. He said 
that he wrote that letter because he was given to understand by 


‘Upendra by the letter which is referred to in the letter of 


the roth February, 1930 that Ramanath Datta Choudhury 
resiled froh the contract which he "executed on the rst 


. February, 1930. One would have expected some corroboration of 


this in the letter written by Upendra Babu to Surendra Bose which 
undoubtedly would be in his possession. That letter very con- 
veniently is not forthcoming. The answer of this witness (Surendra) 
is * I cannot say where the letter is.” See page 188, line about 38 
of the first part of the paper book. What he actually said on the 
point is this: “ Upendra Chatterjee told me that a man on behalf of 
Lalmohan Babu had approached him and agreed to pay over 
Ra, 7,500, as the price. Upendra wrote to mein my Calcutta 
address, I cannot say where the letter is. He wrote to me to say 
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that he had got an offer for over Rs. 7,500. ‘He did not mention 
the name of tbe party in his letter.” Even a superficial student of 
human life will have no difficulty jn inferring from this Tetter the 
inevitable conclusion that there had been no purchaser before this 
and that tuis letter fs a clear evidence that Surendra Bose is fishing 
fora purchaser. It appears that Kedar in a very weak state of 
mind was very much under the influence of Suiendra and at a later 
time he was actually subdued by this influence. His will was 
really subdued by Surendra his relation. Thata contract could 
not have been entered into on the rst February, 1930, is further 
clear from ‘another telegram which was sent by Surendra on the 
24th February, 1930, Ext. 14 which is printed at page 4r of 
the second part of the paper book. The telegram speaks for 
itself Onthat day Surendra Basu was wiring to Kedar Bose as 
follows : “Surendra (the plaintiff) not enhancing not take bim- 
self settled with another seven thousand seven hundred for you 
wire if accept.” This telegram can only be consistent with the 
non-existence of any contract on the ist February, 1930. Itis 
said further that in pursuance of the alleged contract of the ret 
February, a sum of Rs. zco was paid to Surendra Nath Bose, 
Here again the best evidence or proof, the account book, is not 
forthcoming. lt has been justly commented by the appellant 
that neither the books of the vendor, defendant No. r, nor the 
books of the vendees, defendants Nos. 2 and 3 are forthcoming 
to corroborate this part of the case with regard to payment’ of 
Rs, 200 a3 spoken to in the oral evidence in favour of the defen- 
dants. What was the ‘difficulty in producing the books and 
corroborating the oral testimony given on this behalf? As we 
have already stated these are circumstances of very great weight 
which have to be considered in regard to the question of the 
contract alleged to have been entered into onthe rat February, 
1930. We are not surely unmindful of what has been repeatedly 


said by the Privy Counci} that where the issue is a simple one ,' 


_the appellate Court should not very lightly discard the apprecia 
tion of evidence made by the Trial Court which . had the oppor- 


tunity of seeing the witnesses, hearing them and watching their . 


demeanour; but ia the present case the weight of the admitted 
documents in evidence, or the documents in evidence which have 
been proved, is so great that we are constrained to differ from 
the estimate of the evidence by the Subordinate Judge who'has 
really belittled the «fect of the documentary evidence and we. 
have no hesitauon in coming tothe following conclusion in this 
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IE case: (1) that Felu was given an implied authority by defendant 


1935- No 1 to enter into a contract in reference to the sale in respect 

Sorendra Nath Roy of which the suit for specific performance had been instituted. 

(2) Assuming inthe alternative that he had no such authority 

- there has been ample ratification by defendant No. 1 of his 

D. N. Mitter, F contract by his letter of the 7th February, 1930. (3) That the 

payment of Ra. 100 was made by the plantifi’s son to Felu as 

i, | alleged and tbat Felu accepted the money according to the 

directions of defendant No. 1. (4) That the alleged contract of 

` the ist February, 1930 was not really entered into on that date 

but ata much subsequent date after Surendra Bose had come to 

Calcutta and that the subsequent conduct of defendant No. r 

bears traces of the influence and very considerable influence of 
his agent. 

On these conclusions we think that the decision of the Sub- 
ordinate Judge must be,set aside and the decree of the Subordi- 
nate Judge dismissing the suit must also be set aside and the 
plaintiff must be given a decree in terms of the prayers which 
he bas set forth inthe plaint which is to be found printed at 
page 32 of the first part of the paperbook. The plaintiff will 
have costs both of this Court and also of the Court below. The 
costs are to be recovered from defendant No. 1, and defendants 
" Nos. 2 and 3, in equal proportions. | 

The plaintiff must bring into Court Belot the sum of Rs. 69oo 
within a month from this date which event happening the Court 
bejow will proceed to passthe decree in accordance with prayers 
Ka Gha Uma and Cha of the plaint. In the event of such 
payment being made the Court below shall proceed to execute 
a -Kobala in favour of the plaintiff and have it registered within 
two weeks from the date of payment of the money and in that 
event also defendants Nos. 2 and 3 wil be able to take out the 

. . whole amount of" ‘Rs, 69oo as it has béen conceded on behalf 
„of defendant No. r that defendants Nos. 2 and 3 have paid the 
. purchase money. 


Kedar Nath Bose. 


The ‘ippeal is allowed with costs and the cross-objection 
` js dismissed. .No order is made as to costs of the cross-objec- 
tion? l i 

Let the- record be sent down as early as possible. 

Patterson J: I agree. 

AT AL Appeal allowed : 
e | Cross-obpection dismissed. 
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Before Mr. Justice M. C. Ghose and Mr. Justice 
G. D. Me Nair. 


PADMA LOCHAN MAHATO AND OTHERS EIS 
g. breed 


BARADA KANTA MAHATO AND OTHERS.* 


Landlord’s jee —Eoasion of payment of transfer fee by allegation of consangui- 
neous relationship —Re mady of landlerd whether by mit or by means of an 
application. 


V here payment of landlord's fee is evaded by means of a false statement 
as to consanguineous relationship between the raiyat donor and his donee, it Is 
doubtful whether the landlocd's right to recover the unpaid transfer foe is to 
be enforced by mans of a regular suit or by an application. 


The High Court refused to Interfere as in its opinion the petition had no 
merit under section 115 of the Civil Procedure Code, though it might be 
contended that the trial court committed a technical error in entertaining the 
petition as an application instead of demanding ad valorem court fees as in a 
suit, Neither could it be mid that the trial Court by such procedure caused 
any injustice. S l 


Application for Revision under Section 115 of the Code of Civil 
Procedure by the tenant. 


The facts will appear from the ju Jgment. 

Mr. Hemanta Kumar Bose for the Petitioners. 
Mr. Safish Chandra Sinka for the Opposite Party. 
The foHowing judgments were delivered : 


M. C. Ghose, J. : This isa petition under section tıs of the 
Code of Civil Procedure, | "p ees 


The facts are that one. Ananda in June, 1932, by ‘a registered 
deed made a gift of his occupancy holding to the petitioners 
stating within the deed that the petitioners were relations by 
consanguinity within three degrees of the donor. By such state- 
ment of relationship the payment of transfer fee to the landlord ' 
was avoided. When the landlord came to know about the matter, 
he filed an application under section 26 J of the Bengal Tenancy 


* Civil Revision Case No. 1598 of 1934, against the decision of Munsif of 
Jhargram, dated the 8th September, 1944. 
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Actin the Court of the Munsif stating tbat the petitioners 
were not relations by.consanguinity within three degrces of the 
donor and therefore they were bound to pay the requisite transfer 
fee. The Court entertained the application, decided the matter 
on hearing evidence of both sides, and came to the conclusion 
that the petitioners were not relations by consanguinity within 
three degrees of the donor, and were therefore liable to pay the 
transfer fee. 

It was urged that the petitioners’ application did not lie under 
section 26 J. The learned Munsif has held that though in terms 
s:ction 26 J only provides remedies to the landlord in the event 


‘of the raiyat making n false statement of his right to the land, 


by analogy the particular false statement by which the transfer 
fee was sought to be avoided, also would come under the same 
principle, and an application would lie. 

Upon hearing the leamed.Advocates on both sides and upon 
perusing the papers it appears to us that the question whether in 
a case of false statement by a raiyat of his relationship to the 


donee, the application would lie to the Munsif or a regular suit 


is to be instituted, is a matter of some doubt, But I am inclined 
to the opinion that having regard to provisions of section 188(r) 
in these matters it is right and proper that an application 
should be made. Be that as it may, it appears to us that the 
petition has no merit under section 115 of the Code, though it 
may be contended that the learned Munsif committed a -technical 
error in entertaining the opposite parties’ petition as an application 
instead of demanding ad valorem court fee as in a suit, it cannot 
be said that he has, by such procedure, caused any injustice. In 
our opinion essential justice has.been done between the parties, 
and there is no ground for interference under section 115 of the 
Code of Civil Procedure. 


The Rule is, therefore, discharged with costs--hearing fee one 
gold mohur. 


MoNalr», J. : I agree. 
R M, ] Rule discharged, 


à 
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MAHARAJA SASHI KANTA ACHARYYA BAHADUR 
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NASIRABAD LOAN OFFICE CO. AND OTHERS.*, 


Bengal Tenancy Act (Act VIII of 1885), Secs. z6E amd 263 and Sec. 188, 
Proviso (i) — Scope of Sec. &67— Regular suit to recover balance of transfer 
fee, insufficiently paid under Sec. 20E, if matntainaile—Or- excluded by 
Sec. 188, Proviso (1) of the Act—Revision in cases open to appeal to the 
District Court —Quantum of transfer-/ee under Sec. 36E of the Act. 


Under the provisions of Section 26E of the Bengal Tenancy Act, 1885, the 
landlord is entitled to either five times the annual rent oc. 20 pet cent of the 
purchase price whichever sum is greater. 


When the amount deposited as transfer fee under Section a6E of the Bengal 
Tenancy Act falls short of the proper amount due under that section, the landlocd 
can maintain a regular sult under Section 9 of the Code of Civil Procedure, 1¢03 
to recover the balance of the amount justly dusito him ; and this right to main- 
tain a regular suit has not been taken away by Section 188, Proviso (1) of the 
Act, inasmuch as such a case is not covered by Section 26] of the Act. 


Srinath Boss v. Debendra Nath Barisi (1) and Aghere Chandra Saluiy. ` 


Rajnandini Debi (a) inapplicable. Sumka Chand 'Haldar-y. $ajneswar Mandal 
(3); Padma Lochan Makato v. Barada Kania Mahato (4) evplained 
and distingulshed. 

Sectlon 26] of the Bengal Tenancy Act deals with only three classes of cases, 
namely, where an occupancy holding is sold on the footing (a) that it is a perme- 
nent tenure, (b) that it isa ralyati ata fixed rate, or (c) that itis a lakheraj. 
It does not cover the case of insuffüclent payment under Section 26E of the’ 
Act. i 

A case which falls within the provisions of Section 115, Clause (c) of The Civil 
Procedure Code, 1608 can be entertained in revision by the High Court notwith- 
standing the fact that an appen] lay in the matter fo the lower appellate Court. 

If the Munsiff has 1efused to exercise his jurisdiction on an erroneous. view oi 
the law, the High Court can interfere in. revision under Section 115 of the Civil 
Procedure Code, 1908. 

Hindley v. 9oynarain Marwari (£) referred to. i 

Application for Revision under Section 115 of the Code of Civil 
Procedure, 1,08 by the landlord against an order ‘of the Munsiff 


* Civil Revision Case No. 1375 of 1945, against the decision of Munsiff 1st 
Court, Sadar, Mymensingh, dated the 8th August, 1955. : 
(1) (1933) 35 C. W. N. 847. 
(a) (1932) I. L. R. 60 Calc. 389 ; 36 C, W. N. 924. 
(3) (1931) 35 C. W. N. 974. 
(4) (1935) 63 C. LL 103. > 
(5) (1919) I. L. R. 46 Cale, 962. 


* 
` 
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dismissing his suit for recovery of the balance of- transfer fee on the 
ground that it was not maintainable. 


The facts will appear from the judgment. 

Mr. Nagendra Nath Bose for the Petitioner. 

Mr. Annada Charan Karkoosg for the Opposite Party. 
The following judgment was delivered : 


This Rule has been obtained by the landlord whose suit to 
recover the balance of the transfer fee due to him under the. prove 
sions of 26E of the Bengal Tenancy Act, has been dismissed by 
the learned Munsiff at Mymensingh on the ground that no 
guit lay. l 


The position is this: Opposite party No.1, the Nasirabad 
Loan Office, Co. Ltd. obtained a mortgage decree against opposite 
parties Nos. 3 and 3. In execution of that decrae the mortgaged 
property was sold, but the mortgage decree not being fully satisfied, 
opposite party No. r obtained a decree forthe balance under the 
provisions of order 34, rule 6 of the Code of Civil Procedure. In 
execution of this decree they put up the holding which is the 
subject matter of controversy, to sale, In the sale proclamation the 
holding was described a8 an ordinary occupancy holding. At the 
gale held by the Court opposite party No. 1 purchased the holding 
for Rs. 325 and deposited a sum of Re. 65 in the executing Court, 
the sum being twenty per cent of the purchase price. The male was 
confirmed. The rent of this holding is Ra, 57-13-9 and, therefore, 
under the provisions of section 26E the landlord is entitled to 
either five times the annual rent or twenty per cent of the purchase 
price sehichever sum is greater. Five times the annual rent ig 
Rs, 289-4-9 and, therefore, in accordance with the terms of that 
section the landlord is entitled to that sum in any case and not 
Rs. 65. The landlord accordingly instituted a suit to recover the 
balance of the money. The learned Munsif bas held that the 
value of the holding is Rs. 1500 and on that basis the dueg of the 
landlord wil be Rs, 300. Mr. Bose who appears for the land- 
lord says that his client will be satisfied if he is given a decree on 
the basis that he is entitled to five times the annual rent. Ip 
this Rule he prays for a decree for Rs. 224-4-9. 


The question in this Rule, therefore, is whether the learned 
Munsif was right in holding that no suit lay, but the proper remedy 
was by means of an application. In support of hia view the 
learned Munsif relies upon two decisions of this Court in the 
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cases Of Srinath Bose vy. Debendra Nath Barsi (1); and gore 
Chandra Jalwi v. Rajnandini Debi (2). I shall indicate hereafter 
that the two aforesaid decisions have no bearing on the present 
question. i 

In support of the Munsif’s view Mr. Karkoon has relied upon 
two cases of this Court, namely, the case of Suy&& Chand Haldar 
v. Jajneswar Mandal (3) and an unreported decision of a Division 
Bench in Civil Rule No. 1598 of 1934 decided on the 4th April, 
1935.* I shall deal with the question onthe merits later on but 
it ig necessary first of allto decide a preliminary objection NS 
has bsen raised by Mr. Karkoon. 

The suit was instituted in the Court of the Munsif at Mymen- 
singh in his ordinary file. The Munsif had no powers under 
Small Causes Courts Act to try suits of the value of this suit, The 
decree which he passed was a decree sgainst which an appeal 
could have been preferred by the petitioner to the lower appellate 
Court Instead of filing an ‘appeal an application has been 
moved in this Court under section 115 of the Code of Civil Pro- 
cedure, "lhere' cannot be any doubt that this case falls within 
the provisions of section rig, clause (c) if not urder clause (b) 
of section r15, because the Munsif by an erroneous decision on 
a point of law hastefused to exercise jurisdiction which is vested 
inlaw, Thisisthe principle which has been laid down by Mr. 
Justice Rankin, as he then was, in the case of Hindley v. Joy 
Narayan Marwari (4). 

The question, therefore, is whether this Court can exercise 
its revisional jurisdiction in these circumstances. In my judg- 
ment the revisional power under section 115 isa bar only when 
an appeal lies to fis Court. The fact that an appeal lay to the 
lower appellate Court will not take away the powers of this Court 
to revise the order of the Munsif. The language of section 115 
is that the High Court may call for the record of any case which 
has been decided by any Court subordinate to such High Court 
in which no appeal lies hereto, I accordingly overrule the 
preliminary objection on the view which I have indicated above, 
which is supported not only by the decisions of this High Court 
but also of the other High Courts to which itis not necessary to 
refer in detail, - ' 


(1) (1932) 36 C. W. N. 847. 
(a) (1933) 36 C. W, N 924; I, L. R. 60 Cale. 289. ' 


(3) (1931) 35 C. W. N. 974. (4) (1919) I. L R. 46 Calc. 962, 


* Since reported 63 C, L. J 103—Ed. 


1956. 
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Regarding the merits of the csse the principle is clear. 
A Civil Court must entertain a ‘suit of a civil nature unless 
the jurisdiction of the Court is either expressly or impliedly 
barred. This isthe provision of section g of the Code of Civil 
Procedure which indicates that for the purpose of enforcing a 
civil right the normal and the ordinary method -is by instituting 


, & suit, "The jurisdiction of the Civil Court conferred by section 


g may Le taken away either expressly or impliedly altogether by 
taking. away the remedy, or the legislature may prevent institution 
ofa suit to enforce a civil right by prescribing another mode of 
obtaining assistance of a Court, as for instance by an application. 
But unless the jurisdiction of a Civil Court is taken away altogether, 
or for enforcement of a right another method is provided for 
namely, by means of a petition, a suit will be the proper remedy 
to get relief in respect of a civil right. This in my view is the 


‘principle from which the question ought to be approached and 


in the light of these principles I shall examine the cases which 
have been referred to in the Munsil’s judgment as also the two 
cases which have been referred to by Mr. Karkoon. The cases 
referred to in 36 C. W. N. 847 and 924 relate to proceedings 
coming within the provisions of section 26 J of the Bengal Tenancy 
Act. That section deals with only three cldsses of cases, namely 
where an occupancy holding is sold on the footing (a) that it is 
a permanent tenure, (b) that it is a raiyati at a fixed rate or (c) 
that itis a Lakheraj In these cases the landlord is expressly 
given the right to institute proceedings to recover the balance 
that will be due to him as landlord's transfer fee. The position in 
the above two cases in 36 C. W. N. 847 and 924 was that although 


the holding was an ordinary occupancy holding, the transfer was 


made on the footing and with the false description that it waa 
either a permanent tenure or a raiyati at a fixed rate, The land- 


, lord made an application to recover the balance but the trans- 


feree's reply was that the remedy was in a suit Section 26 J. 
does not say that the right isto be enforced by a suit or by an 
application but section 188 says that an application has to be made 
for enforcing the right given under section 26 J. Therefore, in 
those cases which come under Section 26 J. it can be said with 
a good amount of reasoning that the legislature by providing for 
an application for enforcement .of : that rght, has taken away the 
right to enforce it by a suit. : 


.With regard to the case that I have before me, there is no 
indication in the Bengal Tenancy Act anywhere whether the 
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remedy is to be sought by means of a suit or by means of an 
application. Mr. Karkoon says that where an ordinary occupancy 
' holding is transferred but the transfer fee deposited is less than 
what is mentioned in Section 26 C and E the landlord is without 
a remedy to recover the money. He says that he cannof recover 


money in any Civil Court and he cites by way ‘of analogy the case 


in 35 C. W. N. gz4. That was a casó in which the proper fee 
due to the landlord under section 48 H had not been deposited 
anda suit was instituted to recover the legitimate dues of. the 
landlord. This Court held that the landlord had no right to re- 
cover the same, and that all he can say is that the sublease 
was Dot binding on him. This is & judgment of a Judge sitting 
singly, and this decision accordingly is not binding on me. I 
Cannot accept that view. If the landlord is not paid his legitimate 
dues certainly he has a right to seek assistance of the Court 
to recover. Uòi fus ibi remediumt is a well settled principle of law. 

The question then is what is the proper form of procedure to 
enforce the 1ight which isin controversy in this case, Inasmuch 
as the legislature has not indicated, either expressly or by neces- 
sary implication, that that right ofthe landlord is to be enforced 
by an application, the power œf the Court'to entertain a suit under 
the provisions of section 9 in my, judgment, remains unaffected. In 
this view of tbe -matter Ido bold that the proper remedy isa 
* suit. 

So far as tbe decision in Civil Rule No. 1598 of 1935' is 
concerned the matter is not decided there in a binding way. There 
wasa gift of an occupancy holding onthe footing that it was an 
ordinary occupancy holding but the recital wasthat the donees 
were related to' the donor by blood within three degrees and the 
landlord's fee was not therefore paid. The landlord filed an 
applicatión and said that the recital was false and he successfully 
established his case and the Court decreed landlord's fee. The 
donees moved this Court and it was contended that an application 
would not lie and the remedy of the landlord wasa suit, The 
learned Judges of this Court said that they were doubtful as to 
what would be the proper form of procedure. Then they said 
that there was no merit in the Rule at all and discharged the 
Rule on that ground, although ig one passage of the judgment 
they indicated that they were rather inclined to think that an 


T Meaniog - where there is a right, there Is always a remedy, 
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application would be the proper” form 'of procedure: Having 
regard to the form of that Judgment I think that the matter has not 
been decided in & biting way. ; ` 
I accordingly set aside tho judgment of thet learned Munsif 
and in lieu thereof pags a decred in favout óf the pétitioner before 


í me to the extent of Rs. 224-49. AS this A isa case of first 


intpression and the procedüre i is settled by 1 me is the bres ue 
make.no order for costs of this Rule. 


& 


A. C. G. T j Rule made absolute. 
> i QE NS ur 
EN - t ` SOUS EE 
Fog Y i MERC des 
“y E a3 DUC. 
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APPELLATE CIVIL., 


Bejore Sir Maxsicila Nath Mukerji, Knight, Ading Chief ^ 
re and Mr. Justice S. E Ghose., EPT 74 


JONAB ALI KHAN: 
p. To UW- € quU 
SATISH CHANDRA ROY.* 


m af final decree in a merkgage M m a dead perton—The 
Code of Civil Procedure, (Act V ef Ypo83) OPXRE Ion, 5 (4)—Guardian 
appointed in contravention of—Luty ef Court guardian to communicate, 
with miner and his guardian—Maintainability of separate suits. fer SUCCESE, 
FWCNHECIFAUEUA EAE FOMA property. "s 1 
"Where a final decres In a mortgage suit is made after the death of 
the defendant without effecting substitution of the heirs of the deceased, it 
isa nullity. 

If a Coart guardian after taking proper m falls to get instructions to 
defend the sait, it will not be wrong, on his part not to contest the 
same. 

Separate and distinct suits foc successive naiga on tle teme property 
aie maintainable, er, 


Milu Rey v. Asirbad Mandal TR refered to, 


P MS E E m T m n m E 
of Baba Santosh Sil Panerjes, Subordinate Judge of Bankura, dated the oth 
May, 1932. ` du : 

(1) (1920) 33 C.L. J. 252. p f 
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Appeal by Defendants Nos. 2 and 3. 

The suit was for recovery of possession on declaration of, 1935. 
title as also for declaration that a certain mortgage decree -under pa 
which the property was sold was a nullity. 

The facts of the,cüse. will appeat frcm the a, of the 
Court, 

Messrs. Hira'al Chakravarty, Skyamadas Bhattacherj aud 
Rabindra Nath Bhattacharfi for the Appellants, 


Dr. Bijan Kumar Mukerji and Mr. Santosh Kumar Ghosat 
for the Respondent, _ 


Jonab Ali Khan 
Y. 
Satish Chandra “Roy. 


1 * 3 E 


c. l CRAT, 
The follówing judgment was delivered by the Court : 


^ One Nadair-Chand Roy was the owner of six ix ptoperties which 
are plots Nos. 1 to 6 of the schedule to the plain, He mortgaged 
plots Nos, 1to 4 to one.Upendra Dutt in r904 and again in 
1906 ; abd in 1913 he made a gift of the said properties in favour 
of one Chintamani Roy. Upendra Dutt obtained a preliminary EP 
decree on’ the basis ‘of the first mortgage against Chintamani and 
others; anl thereafter on the 15th November, 1920, he also 
obtained a final .decres against ‘hem ; but, in the meantime on 
the 23rd September, 1919, whicli-was a date after the preliminary 
decree and.before-thé' final decree, Cbintamani had died leaving 
his widow *Nanibala and a minor son namely the plaintiff. On 
the second mortgage Upendra Dutt instituted a suit after Chinta- 
mani’s death against the plaintiff and some other persons, implead- 
ing the plaintif .as- 4^ minor 'represented by his mother as his 
guardian. The mother did not appear in the suit and on that 
one Muhsh? Qbeidur Rahim, a pleader of the Court was appointed 
Court guardian -fsr the said minor. In April, 1980, a preliminary 
decree was passed in the sail suit, and thereafter in November, 
1920, & final decree was also -passed therein. In pursuance of 
this final decree the mortgaged properties were put up to sale. 
Upendra purchased the said properties for Rs. 1600, and having 
got his decres on the second mortgage satisfied attached the 
surplus sale proceeds and credited the same in part satisfaction of 
his decree on the first mortgage. On the and March, 1925, 
Upendra sold the properties to. Jonab Ali Khan who made 
the purchase for himself and his brother Rayen Khan for 
R$, 22co. 

The plaintif, as a minor represented by his maternal uncle * 
Behari Roy as his nest friend, then commenced this suit on the 
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27th July, 1928. He applied for permission to sue in forma 
pauperis but the application was disallowed. Court-fees were 


then paid on the plaint and the'suit thereafter peces in the 
_ ordinary way. 


Of the six items of pioneros which were included in the 
plaintiffs claim in this suit, two. namely plots -Nós. 5 and.6 need 
no longer be considered because the Judge lias held that the 
plaintiff had no cause of action as regards them and this conclu- 
sion has not been challenged before us. As regards the other 
fou? items, namely plots Nos. 1 to 4, put quite shortly, the plaintiff. 
claimed to recover possession of the properties on'a declaration 
of his title thereto, The decrees and the sale by which he 
purported to have lost his title to the properties were attacked 
under the following broad heads :—(:) That the final decree on 
the first mortgage wasa nullity as it had “been passed with 
Chintamani as a party when he was dead. (2) That the decrees 
on the second mortgage were nullities inasmuch as the Court 
guardian was appointed in direct contravention of crder 32, rule 
3 (4) of the Code, no notice having been served on the minor 
or on his mother with whom as bis guardian he had been impleaded 
in the -suit, or on bis maternal uncle Behari Lal Roy through 
whom as his next friend the present suit has been instituted and 
who was really his natural guardian and with whom he was living 
at that time. (3) That the Court guardian did not communicate 
with the minor’s mother or maternal uncle and neglected his 
duties as such by not entering any defence when asa matter 
of fact several substantial defences were open. (4) That the 
proceedings held in pursuance of the decree which culminated 
in the mle were vitiated by fraud, illegalities and ‘material 
irregularities. f l 

The ,contesting defendant was the defendant No. 2, who 
averred that there was no fraud, that.every thing was legally 
done and all the proceedings were regularly taken and that the 
minors maternal uncle with whom it isalleged that the minor 
was living at tbe relevant period, bad full knowledge, &t the 
time, of all that was happening about the suits and the other 
proceedings. ` ; 

The Subordinate Judge having decreed the suit, the defen- 
dants Nos s and3 have preferred this appeal It would be 
convenient to deal with the case under the four items of objec- 
tions noted above on which the pleintiff rested bis claim, | 
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st, It is conceded on behalf of the appellant that the final 


decree on the first mortgage was passed at a date when. 


Chintamani was dead and without any substitution made of his 
heir in his place. That decree-therefore was a nullity. 

and. In the plaint in the suit on the second morgage 
Chintamani, as- -the original defendant No. y, was described as 
resident of Bhaluka. On his death on the s3rd September, 1919, 
his name was struck out. and the following endorsement was 
hadé in the place, "Defendant No. r having died his heir and 
son No.1 Satis Chandra Roy, minor, through his guardian his 
mother Nani Mayrani is made a party." The peon in bis return 
Ex. F. stated that he served the notice on the ath January, 
1920, -at ,Bhaluka, when not finding the mother at the house 
but being told that she was intide he affixed the notice on the 
“east facing outside door of the house”. The plaintiff's case is 
that just after the Sradh ceremony of Chintamani was over— 
Chintamani having died onthe 23rd September, 1919, a8 already 
stated,—Nanibala and the plaintiff went away from Bhaluka to 
live at Sirsa the place where .Nanibala’s brother lived and they 
both resided there for 4 or 5 months and that thereafter the 
plaintif lived under the guardianship of his maternal uncle 
‘Behari Roy, Nanibala having gone away somewhere else. The 
defendant's cage on the other hand is that long after Chintamani's 
death Nanibala and the plaintiff went away from Bhaluka and 
then they boti have been living since then at a'place called 
Angadadpur. In support of each of these versions there is a 
body of oral evidence, bnt that evidence, to our mind, is highly 
unconvincing and at places somewhat self-contradictory. The 
question, however, that we have to decide is whether it has 
been proved that on the date on which the peon purported to 
serve the notice at the house at Bhaluka, the plaintiff and 
Nanibala were there and whether the account which the peon 
has given of the service is in its substance true. We must 
examine the materials onthe record to see whether we can answer 
this qnestion in favour of the plaintiff. E 


' The learned Judge has observed that the peon's return is 
false, because while on the plaintiffs side it was denied that 
‘there was any east facing Sadar door of the house, the 
evidence on the defendant’s side also showed that no such 
door existed. His reason as given by him for this finding 
is this, “It also appears from the evidence on defendant's side 
that there is no compound wall of Chinte’s house which makes 
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the existence of a Sadar door highly improbable." Why there 
cannot be a Sadar door merely because there is no compound 
wall we have not been able to understand. On the other hand 
upon such evidence as there is on the record we are not at all 
satisfied that this part of the return is untrue. Nor are we satisfied 
that the particulars of service such as are given inthe return are 
not true, notwithstanding the evidence that the plaintiff has adduced 
to prove or suggest 'the contrary Mahindi Roy ( P. W. s) may. 


‘have been an illiterate person, nnd Rai Charan Rai may: have 


been suffering from some sort of leprosy. These however, are 
hardly grounds on which it can be held tbat they could not be 
present at the time of the service. It should not be overlooked 
thát the evidence was being taken some 7 or8 years after the 
transactions ; and therefore it is only to be expected that wit- 
nesses would be deposing, drawing largely upon their imagination. 
In circumstances such as these, oral evidence is of little value 
and it is the contemporaneous documentary evidence, to some 
of which reference will presently be made, that generally affords 
a safer and gurer guide. Some difficulty undoubtedly arises upon 
the evidence of D. W. 2, Rojoni Kanta Sircar who towards the 
end of his cross-examination has made statements which are 
palpably untrue. This he has done either out of this zeal to 
support the defendant’s case or through mistake or, it may be, 
intentionally and wa/a fde. The learned judge has placed too 
much reliance upon a statement contained in a petition (Ex. G) 
which was filed by Nanibala onthe 15th July, 1920. This state- 
ment was to the effect that she had bsen turned out of the house 
atBhaluka in November or December roro. The learned Judge 
has observed that in the face of this statement it was improbable 
that she could have come back to that house by the time that 
the notice purported to have been served. Nanibala not having 
been examined, the contents of this petition cannot be used in 
evidence. But even if the said statement be taken at its face 
value, itis not at all clear that she did not come back during the 
interval that elapsed. It also appears that in the petition itself 
she described herself asa resident of Bhaluka and professed to 
have continued to remain in possession of her husband’s proper- 
ties in that village. The fact that the identifier has not been 
examined as awitness does not, inour opinion, go any great 
length. Nordo we think is there anything in the point of which 
the learned Judge has made much of, namely that, in the return, 
Lodna (the name of the yillage of the mortgagee) was first written 


~ 
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and then struck out and then Bhaluka was written. The service 


as described inthe return did, in our opinion, take place; and . 


we are also of opinion that the plaintiff has failed to make out 
that he and bis mother were not at the Bhaluka house at the 
time. The learned Judge has referred to and relied upon a 
petition (Ex. 1 ) which the mortgagee filed in the suit after the 
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service was effected in the manner stated above. This petition, - 


in our opinion, is very much in favour of the mortgagee as showing 
that he was anxious to tee that there should be: no defect in the 
proceedings, It contains a gtatement that Nanibala and the 
plaintiff removed themselves from Bhaluka after the notice had 
been served and prayed that an investigation might be made. 
The statements; made in this petition, contemporaneous as they 
were with the events tbcy' purported to relate, are in our opinion 
statements to which considerable weight must be attached. The 
petition shows also that the travelling expenses which might be 
necessary for holding such investigation was deposited by 
him—a fact which suggests bonafides on the- part of the mort- 
gages. Then we find on a reference to the record of the suit 
concerned that the pleader, who was appointed guardian, twice 
applied to the Court setting out the steps he took for getting 
instructions and praying fur time so that he might get them 
and that he eventually submitted a report. There is no just reason 
whatever for disbelieving the «vidence he has given in this case, 
Nor is it right to draw any inference in plaintiffs favour from the fact 
that the report is not now available ; for if there was anything in the 
report which suggested that proper steps had not been taken by him 
it is inconceivable that the Court would have overlooked it and 
allowed the suit to be proceeded with in the absence of the 
minor. The materials that were available then are not available 
now, and the only explanation which in our opinion is a reasonable 
and acceptable one is that they were not preserved, The plaintiff's 
contention was that order 32, rule 3(4) of the Civil Procedure Code 
has been contravened and that contention had two branches: rst 
that Nanibala was not the natural guardian but Behari Roy was ; 
and and that there was no service at Bhaluka as was alleged. That 
contention, in our opinion, has failed in both its branches, The 
learned Judge has recorded as his conclusion that Upendra Dutt, 
in order to avoid the difficulties which would be raised if the suit 
was defended, intentionally gave. a wrong address of the minor and 
caused a false return to be submitted by the peon. We are unable 
to hold that any such conclusion is justified, 7 
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(3) Asregards neglect on the part of the Court guardian to 
obtain instructions, the materials, such as there are on the record 
and such as we Dave already referred to, lead us to a very different 
conclusion from what the learned Judge has arrived at, We think 
the Court guardian’s evidence, supported sasit is by the contem- 
poraneous síatements made' by him as contained in the two peti- 


lions to which we have already referred, must be accepted ag true. 


The report no doubt is missing, but if either of the two parties are 
at all responsible therefor no suspicion certainly can fall on the 
defendants; for it is obvious that the report must have been in 
consonance with what was stated in the petitions. H after taking 
the steps which the Court guardian alleged he took he was unable 
to get any instructions to defend the suit, it was not at all wrong on 
his part not to contest it, The substantial defences that are said . 
to have been open to the minor to take are three ; rst that nothing 


. was due to the mortgagee upon any of the two mortgages: znd 


that the stipulation to pay interest on the second mortgage was 


.penal; and 3rd that separate and distinct suits for successive 


mortgages on the same properties were not maintainable. As 
regards the first of these two defences, even now there is nothing 
reliable on which such a defence can be said to be true, On the 
second point it may be pointed that the rates of interest was 1634 
percent per annum compound with yearly rests, Aa regards the 
third ground it would be sufficient to say that it is highly debatable 
whether in any Court subordinate to the Calcutta High Court such 
a suit could be held to be not maintainable in view of the decision 
in 33 C. Le J. 232 to which the learned Judge has himself referred 
in his judgment. Moreover, we have perused the judgment in the 


| Suit on the second mortgage which apparently the learned Judge 


has not read. It appears the defendant No. a in the suit, who was a 
puisne incumbrancer, contested the mortgagee's claim on all possible 
grounds and that at his instance various issues were framed: 
question of execulion and attestation of the mortgage bond; 
question of consideration ; question of interest; question of main- 
tainability of the suit etc. And it appears also that after evidence 
of several witnesses were recorded ‘on behalf of the -mortgagee all 
the issues were specifically and elaborately considered. 

(4) There is no substance in this ground and the plaintiffs 
claim has not been pressed before us on this basis. 

In our opinion therefore the view which the learned Judge has 


taker of the second mortgage decree and the sale cannot be 


supported, "E ' 
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The result is that this appeal should be allowed, and the decree 
of the Court below should be modified. The plaintiff should get & 
declaration that the decree in the suit on the first mortgage is void, 
and will be entitlet to recover from the defendant No. x the surplus 
sale proceeds namely Rs, 90-15-9 (which was appropriated by the 
mortgages against that decree) with interest at the rate of 6 per cent 
per annum from the date of the sale namely 15th July, 1921 until 
realisation. i . | 

The defendant No. 2 who wasthe contesting defendant in the 
Court below will be entitled to his costs in that Court from the 
plaintiff ; and in tbis Court the appellants (i. e. defendants Nos. a 
and 3) will get their costs from the plaintiff, but the plaintiff will get 
his costs of the appeal from the defendant No. 1, hearing fee being 
assessed at 5 gold mohurs, 


A, C, G, . Appeal allowed : Dectes modified. 


dee Mr. Justice J. R, E. Cunliffe and Mr. Justice 
. 4. G, R. Henderson. 


SREEMATI MRINALINI DEBI 
v. 


: HARI LAL ROY AND orHsns.* 


The Bengal Money-Lenders Act, (VII B. C. of 1933, J Sections 3, 4, 5 and 
O—Section 4 of the Act tf retrospectively affects swits instituted before the 

` Act camh into force—The Usurious Loans Act, (X of 1918)— Interpreta- 
tion of Statutes. l 


Cunliffe, F; The provisions of the Bengal Money-Lenders Act, the scheme 
whereof isto benefit the borrowers, are more advantageous to them than the 
Usurious Loans Act, 1918. Under the latter Act, the onus of proving that 
interest was harsh and unconscionable falls upon the borrowers, but the reverse 
is the case with the Bengal Act, 


"Appeal from Appellate Decree No. 15¢9 of 1974; against the decree of 
E B. H. Baker Esq, Additional District Judge, 24 Perganas, ‘affirming the 
decree of the ; Additional Subordinate Judge of Alipore, dated the Irth 
~ December, 1933. NE 
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Obiter: The provisions of sections, 4, 5 and 6 of the Bengal Money- 
Lenders Act are retrospective so as to affect sults instituted before the Act 
came into force. 


Brojendra Kumar Dutt v. Sushil Chandra Chakravarti (1), doubted. 
In interpreting a statute the ordinary -meaning of the language employed 
in it is to be looked at and words of limitations not occurring: in the statute 


_ itself should not be imported to explain the Intention of the Legislature. 


Hendsrsen, F$.—Section 4 of the Bengal Money-Lenders Act has no such 
retrospective effect as to apply to suits already Instituded before the Act came 
Into force. It may, however, apply in respect of money lent before the Act came 
into operation. 

* The words "befcre the commencement of this Act” in section 4 of the Act 
sgualify only the words ‘money lent by a money-lender’. 
Appeal by the Defendant. _ ] 


The suit was for recovery of money due upon a mortgage 
bond executed in 1919. The suit was instituted on 18th Sep- 
tember, 1931, and a decree was made by the lower appellate Court 
on rrth December, 1933; the Bengal Money-Lenders Act came into 
operation from rst July, 1934. 


The facts of the case will appear from the judgments of the 
Court. 


Missrs, Rama Prosad Mukherjee and Mohit Kumar Chatterjee 
for the Appellants, i 


Messrs. Abinas Chandra Ghose, Sarut Chandra Jana% and 
Ramendra Chandra Roy ( for the Deputy Registrar ) for the Res 
pondents, 

P C. A. Y. 

The judgments of the Court were as follows :— 

Cunliffe, J ;—This appeal arises out of a suit which was 
commenced on the 18th September, 1931, inthe Court of the 
Additional Subordinate Judge at Alipore. It was an action for 
the recovery of a sum of money which ccmprised both capital 
and interest upon a mortgage bond and it may be stated at once 
that of the amount claimed which was Rs, 3238 cdd the princi- 
pal loan only amounted to Rs, 800. It was for an Old debt going 
back as far as the year 1919 and the balance of the amount claimed 
was for compound interest at about 12 percent. The learned 
Judge gave his judgment in the month of December, 1933. Then 
it went up to the lower appellate Court where the judgment was 


(1) (1938) 39 C. W. N, 1213. 
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delivered in April, 1934. From that judgment an T 
Court was preferred. ; 
The question of the. rate of interest was the real dispute be- 


tween the. parties and the Judgment of the Court of first instance — 


shows and also the judgment ‘of the Lower Appellate Court, which 
isa very short one, demonstrates that this question of interest 
. Was pressed very hardly upon both Courts, the provisions of the 
Imperial Act known as the Usurious Loans Act being prayed in 
aid by the original defendant. Now afterthe appeal was preferred 
an interesting -position was created, because during the pendency 
ofthe appeal, before the matter reached this Court, there came 
into force a local Act known as the Bengal Money Lenders Act 
of 1933, which: was ordered to become operative on the rst July, 
1934,and it was then that the defendants realised that they had 
another weapon in their hands on this question of interest, because 
the provisions of this local Act in favour of the borrowers are 
even more advantageous than the Usurious Loans Act, . | 

Now what.we haveto decide here is whether the appellant 
ds entitled to rely upon the provisions of this Local Act having 
regard to the fact that when .the respondents first launched the 
. suit, the Act in question wis not yet upon the Statute Book and 
. was therefore not law operating in the borrowers’ favour, It is 
argued that we ought to apply’ in favour of the appellant Section 
4 of the Bengal Money Lenders Act which I think I ought to 
set out in full. It runs as follows :—“Notwithstanding anything 
in anyother Act where in any suit in respect of any money lent 
by a money lender before the commencement of this Act it is 
found that the arrears of interest amount to a sum greater than 
the principal of the loan, the Court, unless it is satisfied that the 
moneyender had reasonable grounds for not enforcing his claim 
earlier, -shall limit the amount of such interest recoverable in 
the suit to an amount equal to the principal of the loan.” That 
Section is a part apparently of the scheme of the Act to benefit 
the borrowers. Other Sections in the favour of those. who have 
got into the hands of the money-lenders with regard to the reduc- 
_tlon of interest are Sections 3, 5 and6. Iam also informed by 
the learned. Advocate that there isa still greater advantage in 
favour of the borrowers under this local Act because in the 
Usurious Loans Act the onus of proving that the interest was 
harsh and. unconscionable falls upon the borrowers. Here in 
this Act the reverse is the case, asthe onus is upon the creditor 

to show that the interest which he has charged does not come 
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into that category. It will thus be seen that it is extremely im-: 
portant from the borrower's point of view to ascertain whether 


‘in this particular class of case the operation of this section 4 can 


be utilised to reduce the amount dye to the lender, It is argued 
that it is however now settled law that in the: peculiar circums 
tances of a case such asthis where the Act has come into force 
after a suit has already been launched and after the decision has 
already been given in the Court of first instance, the Act cannot 
possibly be applied. The authority for that proposition is the 


. case of Brajendra Kumar Dutta Roy vw. Sushil Chandra 


Chakrabarty (1) It was a decision of the Acting Chief 
Justice of this Court together with Mr. Justice S. K. Ghose. 
Those learned Judges came to the conclusion that the ‘Section 
was not applicable toa case such.as we are considering now for 
various reasons, To quote from that judgment I may cite this 
passage : 

"Now we do not find either in Section 4 itself or in any other 
Sectior of the Act, anything which would indicate that any 
retrospective operation to the Section was intended. And, in 
our opinion, the argument (that is the argument -to the contrary) 
is entirely misconceived when it speaks of retrospective opera- 
tion", “The real question is"—the learned Judges went ome 
“whether at this stage, atthe hearing of the appeal, the law which 
came into force during the pendency of the appeal on the rst 
July, 1934, is to be applied to the case”. 

Now I may say at once that I have the misfortune to doubt 
whether, if I had been a member of this Bench, I should have 
been able to subscribe to this very specifically enunciated view. 
Reading the language of Section 4 and the language of Sections 
sand 6, am of the opinion that the scope of these Sections is 
undoubtedly restrospective. Moreover it seems to me that even 
Section 3 of the Act has, toa more limited extent, it is trug, a 
reference to retrospective action. If it is held that the expression 
"any süit" must exclude any suit which has already been instituted 
and is under appeal, then I think the general principle of the 
interpretations of statutes and the rules which govern all inter- 
pretations of formal documents wil be broken. That rule, as 
I understand it, is that the ordinary meaning of the language 
employed is to be looked at and it ought never to 
be necessary to introduce words of limitation or words of 


qualification to explain intention of the drafters of the Act 


(1) (1935) 39 C. W. N. 1213. 
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Here if the section is to be read as only referring to suits which 
have not already been instituted, then it seems to me that it would 
have been quite easy for the framers of the Act to have given an 
indication of their intention "by the addition of a few qualifying 
words, It would have been only necessary e.g. to put in brackets 
after the word “suit”, the words " not already instituted " or “ not 
already under appeal ". But that has not been done and it may be 
further interesting to note that in this Imperial Act, to which I 
have already referred, the Usurious Loans Act, the class of suits 
to which the Act applies is specifically definite in Chapter II, 
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sections 2 and 3 with three definitive sub-paragraphs so that, so far ` 


as the Usurious Loans Act is concerned, no person who wishes to 
consult it¢can be in any doubt as to what is meant by the word 
“suit ® to which tbis Act applies “when they are affected by this 
particular piece of law. It seems to me however that as in the 
particular circumstances of this appeal my learned brother is willing 
to accept the interpretation of the Bench of the Acting Chief Justice 
and Mr. Justice S. K. Ghose in the case of Brajendra Kumar Dutta 
Roy v. Sushil Chandra’ Chakrabarty (1) referred to above in that 
he agrees with them that the words “ any suit" in section 4 must 
exclude those suits which have already been put on the file, and 
having regard also to the fact that the number of the persons and 
thè number of the actions which are going to be affected by thia 
particular. section, in these particular circumstances are a diminish- 
ing class and more especially having regard to the necessity of 
preserving and supporting the rule which is so wellknown im our 
Courts as ‘stare, decisis? Iam not prepared to press my opinion 
whilst reserving it upon this specific point in the way I have already 
indicated. I therefore, propose, with deference to the views already 
expressed by the learned Chief Justice and Mr. Justice S. K. 


Ghose,and the views which are about, to be expressed by "my 


learned brother, to agree that the appeal should be dismissed. 

The appeal is accordingly dismissed with costs, 

Henderson, J. *—'The short problem which has been pro- 
pounded for our -decision is whether -section 4 of the Bengal 
Money Lenders Act applies to suits which were instituted before 
that Act came into force. My learned brother has already set 
.out the terms of that section in full and it is unnecessary for-.me 
to do so, I do not think. it can be seriously disputed that this 
' section will not have such retrospective effect- unless it is abundantly 
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clear from the provisions of the Act itself that such was the 
intention of the legislature. 

The section really deals with two distinct matters ; rn 
suits which are instituted before the Act comes into force and 
secondly - money which was lent before the Act comes into : force. 
Such being the case the legislature might deal with the ‘matter in 
three ways: The section might have no’ retrospective ‘effect at 
all : Secondly, it might be completely retrospective : or thirdly it 
might be retrospective in one respéct and not in the other. -I 
have read and reread the section and the conclusion I ‘have 
reached is that the intention of the legislature -is that it should 
have no application to suits filed before the Act comes into force 
but that it should apply to suits gant to money lent beforé 
the Act came into force. 

l My reason for this view is that in my opinion -the words 
“ before the commen cement of this Act "' are intended‘ to " qualify 
only, the words money lent by a money lender. " This-appears 


_ to me to be the natural interpretation Of the language used. ‘Tf 


the inténtion of . the legislature was that the section should apply . 
to suits instituted before the Act ‘came into force, the words to 

which I have referred would baye no real meaning atall, It is 
quite clear that a suit which is instituted before the Act comes into 


. force must be concerned with money which was lent before the 


Act came into force and all that it would have been necessary to 
my ‘ig that the Act is to apply to suits even though they were 
instituted before it came into force. If this view of mine is 
correct, the ‘words “before the commencement of this Act" have 
entirely spent their force by the qualification which I have indicated. 
The result 1s ‘thet there is nothing left in the section to suggest 
that it is to apply to suits instituted before, tho Act comes into force. 
That béing the case the ordinary rule of interpretation ought 
to apply and in the absence of any indication that the legislature 
intended it to be -retrospective in this respect, the contention of 
the appellant ought to be over-ruled.. ee qv poe nmi 
This opinion is supported by the decision of -the Acting Chief 
Justice and Mr. Justice S, K. Ghose to which my learned brother 
has referred. There can be no doubt that if. that case was rightly 
decided, the. present appeal must be dismissed, We are strongly 
pressed by Mr. Mukherjee to dissent- from that decision on the 
ground that the chief reason given in support of it appears to go 
too far. Tallude to the sentence which has been set out by my 
learned brother. In my opinion what the learned Judges: say 
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should be interpreted with reference to the context. The only 
problem which they had to decide was whether the section 
applies to suits instituted before the Act came into force, They 


were not concerned with the -further'question whether it applies © 


to money lent before the Act comes into force. I am therefore 
of opinion that they were not: intehding to lay down the law on 
this latter point. If however that’ decision was intended to lay 
down that section 4 has'no retrospective effect of any kind I 
entirely agree with my learned brother that I could not interpret 
itin that way. ro 


` The conclusion which is reached by this decision at ane Tate 
avoids the absurdity that the question whether the appellant is 
to make a profit of several hundred rupees depends upon the 
entirely’ fortuitous circumstance that he made a delay of some 
weeks'in filing this appeal" There is no room for doubt that had 
he'-filed ‘his àppeal"beforb the rst July, it would have been 
summarily dismissed. Then again we should be compelled in 
zecoríd^gppéal to ‘have kn investigatibn: made into facts in order 
to’ see whether the resp ondent had explained ; a delay. which did 
pot require explanation when the suit Was | brought. 


The only other thing I desire to any is that. I regret that I 
should have to differ from my learned brother, But had I 
agreed with him I should still have been pressed by his “opinion 
that in a matter of this ssrt,- which only affects suits that were 
instituted before the rst July, 1934 and will have soon no practical 
importance, we ought to follow the decision of a Division Bench 
of this Court whatever. our personal views. about it.might have 
been. . 


I therefore agroo that this appeal should be dismissed, . 


í 


P. R ; 000.1 + Appeal dismissed, ` 


„+ 


I34 THE CALCUTTA LAW. JOURNAL, [Vor, LXIIL 


CRIMINAL REVISION. 


Before Mr. Justice]. R. E. Cundife, and Mr. Justice 
A. G. R, Henderson. 


CRIMINAL. 
1936. NAIMUDDIN BISWAS AND OTHER 
hen onan 
February, 21 - i P. 
S ; EMPEROR.* 


Autre folis. aoquit~Order of retrial—Acgquitial as io some of the charges— 
Appeal against cengictions under some of the charges Procedure after 
retrial, 

Per Cunliffe, ] : A Sessions Judge ordering a retrial of m case on appeal 
by accused who were convicted on some of the charges but acquitted on other 
obarges by the Assistant Sessions Judge in agreement with the verdict of the 
Jury, cannot order a retrial in respect of the offemces of which the accused had 
bean acquitted, there being no appeal by the Crown against the order of 
acquittal. 

The retrial should be limited to a retrial on the charge or charges under 
which the appeal was preferred. The trial on the other charges which were 
the subject already of an acquittal will be excluded, 

Nitya Gopal Sadku v. Emperor (1) followed. 

Abdul Khan v. Empsrer (2) digsented from. 

Per Henderson, F: As the facts in the present case were different, the 
question whether a sessions judge hearing an appeal by a person convicted 
at a trial by an* Assistant Judge and jury has power to reverse an order of 
acquittal and order-a retrial, was not answered, 

That if the prosecution wanted a retrial on all the charges, they must produce 
a specific order to that effect. 


Application for Revision under section 439 of the Code of 
Criminal Procedure by the Accused. 


The material facts appear from the judgment. 

Mr. Suresh Chandra Talugdar for the Petitioners, 
Mr. Bir Bhusan, Dutt for the Crown. 

The following judgments were delivered : 


February, 21, Cunliffe, J : In this case, a Rule sisi was obtained in the 
TET following circumstances: Certain persons were put upon their 
E “Criminal Revision Cases Nos. 889 and 1071 of 1945, against the order 
. of N. Paw, Esq, Assistant Sessions Judge of Nadia, dated the 19th 
August, 1935. 
(1) (1934) 38 C. W. N. 1128. 
(2) (1935) 62 C. L, J. 217 ; 39 C. W. N, 677. 


- 
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trial before the Sessions Judge ona variety of different charges. 
Asa remit, the Sessions Judge who was sitting with a Jury found 
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ise 


these persons guilty on some of the charges and -not guiltyonthe 4. an. pesar 


others and on those charges on Which they were fotnd guilty, the 
Sessions Judge passed sentences upon’ them The accused per 
sons preferred appeals and when the appeals were heard, the 
order of the Court was that they should be sent back for retrial 
by another Judge. When.this order reached the Judgé who 
conducted the retrial, it was directed that the accused should be 
put upon theif trial not only on the charges which had been the 
subject of the appeal buton the other charges upon which they 
had been acquitted. Itis argued that this procedure is in accor- 
. dance with law and practice. But the decisions appear-:to me 
to be conflicting and different Judges seem to have interpreted 
the combination of the principles laid down in’ Section’. 403 and 
423 of the Code of Criminal Procedure in a diffrrent manner. To 
my mind, it isa monstrous thing that persons.in such circums- 
‘tances should not be protected by the rule of the old plea: of 
autre fois acquit which has been embodied in our Code of-Criminal 
Procedure in Section 403. I suppose: that’ the argument really 
is thatthe plea can only be set up in forin what are entirely 
separate proceedings initiated ds mwopa-with no connection: with 
‘their former trial and that where we have interconnected procee- 
dings in the sense that they are not acted over and are, as far as 
the appeals and redirections contained in the order of: the appel- 
late Judge part of one and the same proceeding ‘that the principle 
should not be invoked. I should wanta very- strong authority 
to make me hold that and-without going into the various cases 


that have been cited to us, Iam not satisfied that the strongest - 


caso on which the Crown relies, really decides the exact point.in 
issue, There is a decision of a -Bench of this Court which is 
exactly cognate in’ its facts to the’ position in this case. ‘That!is 
the desision in the case of Nitya Gopal Sadhu and Another v. 
Emperor (1) Itis a short Judgment and the head note. runs as 
follows: “A Sessions Judge, ordering a retrial of a case in which 
the accused had been acquitted of charges- under Sections 379 
and 477, Indian Penal Code but convicted: under Section 120B, 
by an Assistant Sessions Julge, in agreement with the vérdict of 
the Jury, cannot order a retrial in respect of offences of which 
the accused had been acquitted.” That decision seems to be both 
good law and good sense, There is another case to which we 
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have been referred, in which tho two learned judges, who formed 
the Bench, appear to. have been divided in their opinion. But 
Mr.: Justice Lort-Williams who took the view that .we are, adopting 
.here, held that “When an gccused is tried by Jury .under two 


- charges and on being. acquitted under, one and convicted under 


the other, he appeals and on such appeal his conviction and 
sentence dre set aside and a re-trial ordered, such order cannot 
cover or’ authorise a retrial under the. charge of. which the 
accused was acquitted and retrial under that charge is illegal," 
The facts in this case Addu? Khan v; Emferor (1) wore sufficiently 
striking, -because the appellant there was, actually ; acquitted on 


-a charge of murder and it was attempted once more to put him 


on his. trial for the capital offence, under the .order of, the lower 


"appellate Court. In my view, this is repugnant to the ordinary sense 


of justice and,. furthermore is contrary to public policy. ` For.these 
reasons, the Rule before us now should be made absolute , and 
the retrial with which the-case is concerned willbe, limited'to a 


' retrial on the charge or charges under which the appeal is preferred. 


The trial on the other charges , which have been the PE already 
„of an acquitial will be excluded. — — - E 
‘With ,regard to the other Rule viz, ie 1 understand 


, that- that is no longer pressed, It wasa Rule which asked for a 


quashing of the proceedings and conpequently, this Rule, sisi.. must 
be discharged. 
Henderson, J :-—The question whether, a. Sessions Judge 


hearing an appeal by a person convicted at a trial. by an Assistant 


- Sessions Judge. and a Jury has power to reyerse an order .of 


acquittal and order. a retrial is not free from difficulty. If he has 


. such power, it must be deduced from the wording of Section 


423 of the Criminal Procedure Code, I should find it myself 


- difficult to d&duce any, such meaning and I should, not, be prepared 


to arrive at any such decision without further, consideration, But 
in my. Opinion the point does not arise in the, present case, The 
fact remains that the learned Sessions Judge did not; order a 
retrial on the charges on which the appellants had already , been 


- acquitted. We were told by Mr. Dutt for the Crown that he did 
. wo by. implication, From this point of view, reliance was, placed 
upon the case ‘of Nasimuddin v. Emperor (2). If we were to 


apply that case, there can be no question that, the learned Sessions 
Judge had no discretion at all; but was automatically bound to 


(1) (1935) 62 C. L. J. 212 ; 39.C. W. N. 677. 
(3) (1912) 1. L. R, 40 Calc. 163. 
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order a retrial, whetherhe thought fit to do so ornot. Buton 
looking at the case, I am not sure that any order of acquittal had 
been pronounced inthe lower Court at all. With the result that 
the present point did not arise for decision. I do not suppose 
it ever entered the head of tbe Sessions Judge that he should 
order a retrial on these charges when he was not dealing, with 
that matter and I cannot possibly read into his order any such 
meaning. It seems to me that if the .prcsecution want a 
Tetrial on allthe charges, they must produce a specific order, to 
that, effect. 


ATM 0707 Rule No. 882 stade absolute : 
Rule No, 1071 discharged, 


MISCELLANEOUS CRIMINAL... 


Before Sir Manmatha Nath Mukerji, Acting Chief Justice 
Mr. Justice J. Lort-Williams and Mr. Justice S. K- Ghose. 


IN.RE : BABU RAMESH CHANDRA SEN GUPTA, 
A PLEADER.* 


Header —Misconduct—Legal Psrctitionsrs Act ( XVIII of 1879), Secs. 6 (a) 

13 )— Higk Courts. Rules and Circular Orders, Civil, Vol. 1. Chap. XI— 

: Rule-a7 is mot-ultra vires —Píne imposed by Rule 953 of the New Edition 

. of the High Court Rules and Circular Orders, Civil, BRIT fine, 
is ultra vires 


Per Curiam è The High Coast has the power to make a rule requiriog a 
-person who has been admitted asa pleader or muktear, to notify to the High 
Court his intention to accept an engagement or engage himself in an occu- 
. patlon, trade or business. Such a rale Is perfectly consistent with Legal 
Practitioners Act and comes under clause (a) of section 6. 

It is for the Court to judge whether a person ds “a a proper person to be” a : 
pleader and this refers ng} merely to the time of admission but also to the period 
of confinuance as pleader, that is, the period of certificate. ` 


Rule.953 cotresponding to the old and new Rule 29 of the High Couirt’s 
Rules and Circular Orders, Civil, in so far as it prescribes a fine, is ultra 
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A pleader, who accepted the appointment of a director of certain company to- 
corporated under the Indian Companies Act as also the Assistant Secretaryship 
of the said company subsequenty receiving a salary pec mensem without intimat- 
ing the same to the High Court as required by a Rule framed by the Calcytta 
High Court, was guilty of misconduct within the meaning of section 13 cl (f) of 
the Legal Practitioners Act. 

Muni Reddi v. Venkata Row (1) followed 

Held, that, as in the present case there was no wilful violation of the Rule, 
no action under the Legal Practitioners Act’was taken. 


That the pleader’s connection with the Loan Office was neither derogatory 
to the dignity of a practising lawyer nor likely to interfere with bis dutles as 
such to any appreciable extent, and so no further actlon nesd be taken in respect 
of the matter. 


Tho material facts appear from the judgment. 
Messrs, H. D. Boss, Nagendra Nath Ghose, Suresh Chandra 


Talukdar and Bama Prasanna Sen Gutta for the Pleader Babu 
Ramesh Chandra Sen Gupta. 


Ds. Sarat Chandra Basak for the Crown. 
C. A, Y. 
The following judgments were delivered : 


M. N. Mukerji, A. C. J. :—Babu Ramesh Chandra Sen Gupta, 
a pleader practising at Patuakhali in the District of Bakarganj 
was on the 2and September, 1929 elected a Director of the 
Patuakhali Loan Office Limited, a Company incorporated under 
the Indian Companies Act and has been acting as such director 
from the date of his election. On the 3rd February, 1935 he was 
also appointed Assistant Secretary of the said Company andin 
that capacity he receives an allowance of Rs, 25 per month. Sinee 
1929 he has been a member of the Committee of Management 
of the Patuakhali Urban Co-operative Bank Ltd, and also its 
Secretary and in April, 1935 he has, in addition, been appointed 
its Insurance Director, but as regards any of these appointments 
no question arises now. It is his connection with the Patuakhali 
Loan Office Limited as a Director and also as its Assistant Secretary 
that kas given rise to the present matter. 

The appointments in the Loan Office aforesaid having come to 
the notice of this Court, the following letter was eventually 
addressed by the Registrar on the A ppellate Side of this Court 
to the District Judge of Bakarganj on the soth August, 1935 :—— 
"SIR, f 

“With reference to the correspondence ending with your Letter 

(1) (1912) I, L, R. 57 Mad, 258. 


S 
* 


Vor, LXI1IT.] HIGH COURT, 


No. 3694— C dated the 6th August, 1935, Babu Ramesh Chandra 
Sen Gupta, pleader, Patuakhali has been acting as a Director of the 
Patuakbali Loan Office Limited since the 22nd September, 1929 
and as Assistant Secretary of the said concern since the 3rd 
February, 1935, I am directed to say that it appears that he has 
infringed the Old Rule 27 Chapter XI- (Revised), Volume I of the 
High Court’s General Rules and Circular Orders, Civil, in not bring- 
ing duly to the notice of the Court the fact of his acceptance of the 
first appointment, and has also infringed the New Rule a7 idi@ in 
. not informing the Court of his intention to accept the second 
appointment before he accepted it I am, therefore, to request 
that you will be so good as to call upon him to show cause why 
he should not be dealt with under the New Rule ag fóid read 
with the note thereto, and a fine imposed on him thereunder as 4 
condition precedent to his being. allowed to  practiss as a 
pleader. " 

. Pursuant to a notice issued on him as required by the letter 
aforesaid, the pleader had appeared in this Court and: has shown 
cause, As the letter speaks of Old and New Rulea, it is necessary 
to s90 what they are. 

In 1884 certain Rules were enacted and ies: were since then 
embodied in the High Court’s Rules and Circular Orders Vol. I 
Chap. XI, where they appeared as the following :— 

“3r, Any person who shall hold any appointment under Govern- 
ment or shall carry on any trade or other businass, at the 
time of his application for admission as a Pleader or Muktear, shall 
state the fact in his application for almission; and the High 
Court may refuse to admit such person, or may pass such orders 
thereon as it thinks proper." 

"^32, Any person who, having been admitted asa Pleader or 
Muktear, shall accept any appointment under Government, or shall 
enter into any trade or other business, shall give notice thereof 
to the High Court, who-may thereupon suspend such Pleader or 
Muktear from practice or pass such orders as the Si Court may 
think fit." 


+ * * m * : + 


“a4, Any wilful violation of any of the above Rules shall subject 
a Pleader or Muktear to suspension or dismissal" —— 

By February, 1934 the Rules of Chapter XI had undergone 
some alterations and additions ; but for our present ` purposes 
it would be sufficient to state that Rules 31, 32 and 34 appeared as 
Rules 26, 37 and ag respectively. The Rules ga they stood then 
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are the Old Rules referred to in the letter. Ia July, 1934 the Rules 
were again revised and the form they then took will appear from 


the following Rules 950, 931 and 953 8s they have been published 


in the New Edition of the High Court's General Rules and Circular 
orders, Civil, ani which correspond respectively to -Rules 26, 27 
and 29. These revised Rulesare the New Rules TOIREAR to in the 


- letter. They run as follows :— 


“oso Any person who shall hold any appointment or be engaged 
in any occupation, trade or business, at the time of his applica- 
tion for admission as a Pleader or Muktear, shall state the fact in 
his application for admission; and the High Court may refuse. to 
admit such person or may pass such other orders on it as it thinks 
proper." M : 

“gsr. Pleaders and Muktears shall not, while practising as such, 


_be debarred thereby from holding any appointment or engaging 


themselves in any occupation, trade or business, but a person who 


having been admitted as a Pleader or Muktear intends to accept 


an engagement or engage himself in am occupation, trade or business, 
shall, prior to accepting such appointment or so engaging himséif, 


‘by letter addressed to the Registrar, inform the High Court, 


through the District Judge or the Chief Judge, Court of Small 
Cause, Calcutta, as the case may be, of his intention and shall 


“state whether or not he prays for leave to suspsnd practice as a 


Pleader or Muktear, and the High Court may either grant such leave 
or may, if such appointment, occupation, trade or business shall 
appear to be derogatory to a practising membez of the legal profes- 
sion or likely to interfere with tbe discharge of his professional 
duties as a Pleader or Muktear, required him to suspend practice 


while holding such appointment or 80 engaged, or may make 


such other order or orders as may seem fit. | 
"NorE—The intimation provided for by this rule shall be given 
by Muktears if any, practising in the Court of the Presidency 
Magistrate through the Chief Presidency Magistrate, Calcutta,” 
* * * * * 


"953. Any wilful violation of Rules gro and 9:1 shall render the 
Pleader or Muktear concerned liable to fine which shall not in any 
case be less than Rs, 50 and may also render him liable, in addition, 


` to suspension or dismissal.” 


"NoTE.—This rule shall also apply to such intringements of 
Rules 950 and 9sr as they stood prior to the publication of these 
Rules in the Official Gazette, as may have bsen or may hereafter be 
brought to PEE notice of the Court," 


o 
hoe) 
*- 


Vor. LXIIL) ; HIGH COURT. 


Put quite shortly, the charge against tbe pleader is that he has 
infringed Old Rule 27 by not bringing to the notice of the Court 
the fact of his acceptance of office as Director since the 22nd 
September, 1929, and that he has als» infringe] New Rule 27 by 
not informing the Court of his intention to accept the office of 
Astistant Secretary before he accepted it on the 3rd February, 1935. 

The first contention urged on behalf of the pleader is that 
Rule 951 («New Rule 27 of July, 1934) and its predecessors, 
namely Rule 32 of 1884 as well as Old Rule 27 of February, 1934 
are all w/£ra vires. The argument in this connection is that under 
Section 6 of the Legal Practitioners Act (XVIII of 1879) the 
High Court is competent to frame rules relating to the qualifications, 
admission and certificates of pleaders [clause (a)], the fee to be 
paid fortheir examination and admission [clause (c)] and their 
suspension and dismissal [clause (d)]; that after a pleader has been 
admitted the renewal of his certificate is governed by section 7 of 
the Act; and that while holding a certificate, his suspension or 
dismissal is regulated by sections 12 and 13 of the Act and in no 
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other manner. In other words, it is argued that though the High - 


Court can lay down tests or requirements tosbe fulfilled by a 
person to entitle him to be admitted as a pleader, yet once thesa 
tests or requirements are fulfilled there can be no rules framed 
by the High Court suspending or dismissing him from practice while 
the certificate issued to him is in force, but the question of 
renewal of his certificate and the question whether he should be 
dismissed or suspeniol are questions which have to be dealt with 
under sections 12 afld 13 of the Act and that no rules can be 
framed by the- High Court of the nature of the Rules in question. 
It has been complained that the Rules, such as they are, liy down a 
restriction which is wholly unwairanted and contemplate an enquiry 
of an inquisitorial character which is to be deprecated: The conten- 
-ton, in our opinion, is not. well founded. In the first place, it 
overlooks the words ‘proper’-and ‘to be’ appearing in clause (a) of 
section 6. The former word implies that apart from educational 
. and other qualifications that may be insisted on, there may be other 
conditons lid down in order to entitle a person to be admitted 
. a8 a pleader ; and the latter expression denotes that his continuance 
as a pleader may be made dependent on -such conditions .A 
pleader in conducting the litigation for which his services are requi- 
sitioned, has to do some administrative work arising out of the 
litigation in the offices of the Court and appears as advocate in the 
Court as woM; in other words, he.combines in his own person the 
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two duties which are performed in England by Attorneys and 
Barristers: Ja the Matter of the Petition of Rhoda Bux Khan (1). 
And it is only in the fitness of things that the Court should beina 
position to control his activities in such a way as would ensure 
the proper discharge of his duties as pleader. Nextly, to give effect 
to the contention would land: us in this absurdity that even if a 
perton fulfils all the requirements on the day that he is admitted, he 
may make himself thoroughly intelligible the next day and yet 
will continue with impunity to practise as a pleader until the 
question of renewal of his certificate arises, which ‘will ordinarily 
arise only at the expiry of each year and not  oftener. 
Moreover, though clause (f) of section 13 of the Act need 
not be read ejwsdem generis with the other clauses of 
the Section [Ze Mosurier v, Wajid Hossain (a); Sanker Ganesh 
Dabir v. Secretary of State (3)| and cases of moral turpitude 
unconnected with the discharge by a legal practitioner of his 
professional duty may come within the expression ‘any other 
reasonable cause’, yet in the absence of definite rules to that effect, 
engagement in trade or business or other ‘occupation, however 
derogatory to the, dignity of the profession or detrimental to the 
due discharge of the duties of a legal practitioner, would hardly 
come within the expression, Rules. restricting the liberties of 
pleaders in this respect are dictated by public policy and are, in 
one form or another, in force in some of the other provinces 38 
well As far as I have been able to ascertain there are such rules 
in Madras, Patna, N. W. Provinces, Punjab and the N. W. Frontier 
Provinces, And inthe Madras Full Bench decision in the case 


.of Muni Reddi v. Venkata Row (4) some of the rules there in 


force are referred to. Tne new Rule gsr was framed with the 
object of softening the rigour of such Rules as were in existence 
before, and it professes not to preclude pleaders and mukhtears 
while practising as such from holding any appointment or engag- 
ing themselves in any occupation, trade or business unless such 
&ppointment, occupation, trade or business should appear to be 
derogatory to a practising member of the legal profession or is 
likely to interfere with the due discharge of his professional duties, 
The provision in the Rule as regards previous notice to the Court 
isa provision evidently made for the benefit of the practitioner 


(1) (1888) I. L- Ra 1g Cale, 638. 

(2) (1902) I. L. R. 29 Calc, 890 F. B, : 

(3) (1922) I. L. R 49 Calc. 845 ¢ 37 C. L. J, 136 P. C. 
(4) (1912) I. L. R. 37 Mad, 238 (257-258), 
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himself, so tbat be may not be ina state of uncertainty as to what 
the consequences of his proposed action may be. I am clearly 
of opinion that the Rule was entirely within the competence of the 
High Court to make. 

It has béon contended next that Rule 953, corresponding to 
Old and New Rules 29, in so far asit providesa penalty in the 
shape of a fine is s/fra vires. It is obvious that tbis provision was 
also intended to operate for the benefit of the delinquent practi- 
tioner who under Rules 22 and 34 of 1884 was liable to suspension 
or dismissal, Though that is so, yet what we have to consider 
is whether such a provision is permissible Section 6 of the Act 
enables the High Court to make rules consistent with the Act as 
to the suspension and dismissal of the pleader [cl. (d)], and says 
nothing about imposing a, penalty in the shape of a fine, ‘Fine’ 
itis really not, though the word itself is used in the Rule. It 
is, as stated in tbe notice, the imposition of a condition precedent, 
—namely the payment of a sum of money,—the fulfilment of 
which is demanded by the rule to enable the pleader to resume 
his practice, It is also to be noted that there is no provision in 
the Act or anywhere else under which the amount may be 
realised, unless it is voluntarily paid by the pleader himself, 
Even then, the question is whether it is competent to the High 
Court to impose a condition of this description by framing a 
rule under its powers under Section 6 of the Act, It has been 
argued on behalf of the Government that when Section 6 gives 
the High Court power to “make rules consistent with the Act" as 
to the following matters (namely) "the suspension and dismissal" 
etc, it authorizes the High Court to make a rule which has only 
this effect that unless a certain condition namely as to tte payment 
is complied with tbe pleader remains suspended.  Thisis a very 
ingenious argument and is perhaps the only way in which ths 
provision can be sought to be justified. But the difficulty in 
accepting this argument is, in my opinion, overwhelming. In the 
first place, call it by whatever name, it isto allintents and purt- 
poses a penalty fora breach of a Rule and nothing else, and the 
intention is that on this payment the breach is to be condoned j 
and regarded in that light, it means to create an offence in the 
shape of a misconduct and provides for a penalty, which are 
unknown to the Act itself, Nextly, regarded as a condition it is, 
in my opinion, an unjustifiable and unreasonable one: because 
although the holding of an appointment or the engaging inan 
occupation, trade or business may be derogatory to the dignity. of 
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the profeésion or detrimental to the due discharge of professional 
duties and somay be justly punished with suspension or dis 
missal, it is impossible to think cf mere omission to give previous 
notice of the fact that an employment would be accepted or an 
occupation, trade or business would be engaged in,—however 
unexceptionable they may be in their character, — would attract the 
operation of such a condition, Thirdly, the enforcement of the 
Rule would, in my opinion, be impossible, in view of the provi- 
sions of the Act. Iam of opinion that as regards a pleader who 
holds & license to practise ns such no order of suspension or 
dismissal can bə made except by the Court itself and except asa 
result of & judicial proceeding contemplated and provided for by 
the Act itself. If itis a case of first enrolment or of renewal of 
certificate, the position is different, the administrative machinery 
ofthe Court being competent to deal with itin respect of any 
such cases as covered by the Actor the Rules. Possibly also, in 
cases where the pleader bimself applies for suspension the matter 
did not come before the Court as tbe julicial matter. But in: 
cases of the present description I do not see how an order of © 
suspension or dismissalcan be made otherwise than under cl. (f) 
of Section 13 of the Act and unless it be held that non-compliance 
with Rules framed by the Court in this respect isa misconduct 
and is a reasonable cause within the meaning of that clause. As 
Observed by- Hill, J, in the Full Bench decision of this Court ia 
the case of Le Mesurier v. Wajid Hossain (1) there is no other 
machinary provided for*the dismissal and suspension of pleaders 
and muktears than that which is prescribed by the Act. And 
it is perfectly clear that no imposition of a condition of the present 
nature, and nothing else than suspersion or dismissal would bs 
permissible under the Act itself. It follows, therefore, that such 
action as has to be taken cannot be taken asan administrative 
measure. ES 

In my judgment, therefore, for the breaches specified in the 
notice issued on the 'pleader, the only proceedings that may be 
taken against him are proceedings under Section 13 cl (f) of 
the Act. The view I take receives support from the decision of 
the Full Bench in the case of Musi Reddi v. Venkata Row (1) 
in which it was held thata pleader who engages himself in a 
trade but does not intimate the same tothe Couit as required 
by a Rule framed by the Madras High Court is guilty of miscon- 
duct within the meaning of Section 13 of the Act. ~ 

(1) (1902) I. L. R. 99 Calc. 890 F.B, (a) (1912) 1. L, R. 37 Mad. 238. 


, 
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We therefore come to the question of the merits of the case 
in order to baye to consider whether any such proceedings should 1936. 
be taken. On the notice ss issued such proceedings obviously ies Debo Recast 
cannot be taken. So far asthe facts are concerned it ceems to Chandra Sen Gupta, 
me that Old Rule a7 was violated because the pleader did not ains 
give the required notice on accepting office as Director to the —— 4fwhri, A.C. 7. 
Patuakhali Loan Office Limited on the 22nd September, 1929. mE 
The word ‘business’ is quite a. comprehensive word and it should 
be noted that the Rule does not speak of a business carried on ' 
for the benefit of the Pleader himself. It is also clear, to my 
mind, that New Rule 27 was violated because no previous intima- 
tion to the Court was given by him as regards bis-appointment . 
as Assistant Secretary to the said Loan Office which he took 
up on the 31d February, 1935. So far as the former appointment 
is concerned, however, it does appear that there wasa genuina 
doubt in the mind of the Pleader as to whether by being a Director 
he had entered intoa business within the meaning of the Rule. 
And as regards the second appointment it is clear upon the 
papers before us that this Rule was not sufficiently known to the 
public atthe relevant date, and that the Pleader, on coming to 
know of it, communicated with the Court as early as possible, I am : 
unable to hold, therefore, that there was any such wilful violation 
of the Rules as would merit action under the Act. 

I am also of opinion thatthe Pleader's connection with the 
Loan Office, such as itis, is neither derogatory to the dignity of 
a practising lawyer nor likely to interfere with his duties as such 
to any appreciable extent, and so no further action need be taken 
in respect of the matter. i 

The notice issued on the Pleader is discharged. 

Lort-Willams, J :—1 agree. 

S, K. Ghose, J :—1 am in agreement with the judgment of 
Mukerji A.C.]. and I may adda few words with regard to the ques 
tion whether Rule 953 corresponding to the old and new Rule 29; 
inso far as it prescribes a fine, is s//ra vires. I have no doubt 
that the High Court has the power to make a rule requiring a - 
person who bas been admitted as a pleader or mukhtear, to notify 
to the High Court of his intention to accept an engagement of 
engage himself in an occupation, tiade, or business. Such a rule 
is perfectly consistent with the Legal Practitioners Act and comes 
„under clause (a) of Section 6. 

The argument, that oncea cerlifiate has been issued under 
Section 7 the Court cannot co anything until the expiration of 


135 


CRIMINAL, 
1930. 
d 
In re : Baba Ramesh 
Chandra Sen Gupta; 
a Pleader. 


S. E. Ghole, 9. 


ilk CALCUTTA LAW JOURNAL [Vor LXÍII. 


the period of the certificate, does not imjress me atall, It is 
for the Court to jucge whetbera person isa “proper person to. 
be" a pleader etc. and this refer not merely to the time of admis- 
sion, but also to the period of continuance as pleader i e. the 
period of the certificate otherwise “suspension and dismissal” 
would be meaningless, This is consistent with the decision of 
the Full Bench in Le Mesurier v. Wajid Hossain (1), and so for 
as I know it isin accordance with the rules made by other High 


. Courts in India, If then the Court has the powerto make a 


.. rule requiring a person, who has already been admitted as pleader, 


Ju 


to give notice of his intention to engage in some other occupation, © 
the Court surely bas the powerto enforce such a rule by provi- 
ding a penalty. Otherwise a person wilfully omitting to give 
notice would be in no worse position than one giving notice, Sec: 
tion 13 provides for suspension and dismissal and consistently there- 
with the Ccurt may make rules under clause (d) of Section 6. 
Such rules would have tke force. of law and be enforced ina 
judicial proceeding, Omission to give netice may itself make 
‘the pleader liable under Section 13, as pointed out by Sankaran 
Nair J. in Muni Reddi and Another'y. K, Venkata Row (2). It is 
here that the provision as to fine in the New Rule 953 has troubled 
me. Apart from the fines prescribed by way of penalties under 
Chapter VII, Section 16 of the Act specifically empowers the 
Court to impose a fine-for infringement of rules and such fine 
may be recovered as if it had been imposedin the exercise of 
the High Court's Ordinary Original Jurisdiction. This rection 
relates only to muktears on the Appellate Side of the High Court. 
But in the case of pleaders, the provision as to fine is absent. No 
doubt under the Legal Practitioners Act tke Court acts in many 
matters in an administrative or disciplinary capacity-as was pointed 
out by Dawson Miller C.J. in I.I, R. r Patna 59r. In the 
connected case I, L, R. 1 Patna ros at 138 it was pointed out that 
proceedings relating to the admission of pleaders are adminit- 
trative and not judicial. In the Rules on the Appellate Side of 
this Court vide Rule 6 (d)the Judge in the English Department 
is empowered to pass orders on applications and routine references 
connected with the admission and enrolment of pleaders and. 
mukhtears. But the imposition of.a fine cannot be administrative 
and the fine prescribed by rule 953 cannot be realised asa fine 
imposed by the Court ina judictal proceeding, By that rule it 
(1) (1902) I. L.R. 29 Calc. 890. 
(a) (1912) I, L. R. 37 Mai a38: (365). 
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was apparently intended that the fine would be imposed by the 
Court acting administratively and further that it should provide 
an alternativa to the more rigorous penalty of suspension or 
dismissal, There is however no process by which the fine can 
be realise], except as a voluntury payment. The Registrar in his 
letter dated 20th August, 1933, speaks of it as a condition prece- 
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dent tothe pleader being allowed to practise. But it seemsto — 


me that an alternative to suspension and dismissal by way of 
penalty i3 not provided for in the Act and would not be consistent 
with its provisions, In fact Rule 953 asitstands speaks of the 
fine as a liability in addition to the liability to suspension or 
dismissal, Both liabilities would have to be enforced by the 
same authority, viz., by the Court in a judicial proceeding, Since 
the fine cannot be imposed as a judicii fine it seems to me that 
the provision relating to it is yra vires. 


A. T. M. Notices discharged. 
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BHOLA GIRI, MOHUNT.* 


Disobedince of order—Penal Code (Act XLV of 1860), See. 188—Criminal 

Pracedure Code (Act V of 1808), Sec. 144, order under, nalure of. 

Section 144 of the Code of Criminal Procedure, 1898, contemplates the 
passing of an absolute order directing any person to sbetain from any Act 
or to take certain order with certain property in his possession oc under his 
enjoyment. The order can be passed «sx parte in cases of emergency under 
the provisions of sub-section (a) or it may be passed after giving an opportunity 
to the person against whom an order is proposed to be passed. But this order 
must be an order which is absolute and definite in terms. 


*Crimloal Reference No 186 of 1935, by Ral N. K. Sen Bahadur, Addi- 
tlonal District Magistrate, a4-Perganas, Alipar, dated the 8th November, 1935, 
recommending that the arder of A. F. M. Mahmad, and Polke Magistrate of 
Sealdab, dated the 26th July, 1935, be met aside. 
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Sectlon 144 clauses (8) and (b) of the Code of Criminal Procedure, 1898, 
do not contemplate the paseing of a conditional order to be made absolute 
later on. The order for injunction under section 144 must bean absolute and 
definite order aud it must be left to the party to apply for rescinding tho order 


by taking recourse to the procedure laid down in sub-sections (4) and (5) of the 
seid section. 


On the 21st September, 1034, a certain complaint was made to the 
Magistrate. The learned Magistrate on that date passed an order -after reciting 
the scis said to have been committed by the accused which according to him 
would lead to a disturbance of the peace, on the following terms: “As the 
said breach of the peace is immíoent and immediate preventive measures are 
desirable, I do hereby under section 144 of the Code of Criminal Procedure, 


_ order and direct the person named in the margin (the accused) either to refrain 


from doing any of the acts set forth above and exercising any other act set 
forth above beyond using the passage asa passage, or to show cause, if any, 
against the said orders of Injunction on the and October, 1934." In pursuance 
of this order, the accused showed cause. 


The accused was charged under section 183 of the Indian Penal Code, 1860, 
for violating the order of injunction of the aist September, 1974, by doing 
ceitaln acts batween the roth November and aigt November, 19341 


Held, that the order of the September, 1934, did not come within the 
terma of section 144 of the Code of Criminal Procedure, 1608, as the order was 
not definite and there was no order for injunction Hence the accused was not 
guilty under seotlon 188 of the Indian Penal Code. 

Reference by the Additional District Magistrate under section 
438 of the Code of Criminal Procedure. $ 


Mr. B.r Bhusan Dutt for the Crown. 


Messrs, Jilendra Mohan Banerji and Nirmal Aumar Sen for 
the Accute !, 


The following judgment was delivered : 


It appears that a certain plot of land was acqnired under the 
Land Acquisition Act for the purpose of extending the Gun and 
Shell Factory at Cossipore. Within the plot there is a Siva temple 
belonging to the accused Bhola Giri The site of the temple 
was not acquired. "Various disputes arose between the accused 
and the officers of the Gun and Shell Factory but they resulted in 
compromires and ultimately it was agreed thata space of four 


cubits was to be left open for the purpose of'affording access to 
the temple. 


- 


On the grst September, 1934, a certain ccmplaint was made 


. to the learnel Police Magistrate at Sealdah by the Officer in 


charge of the Cossipore Police Station. The learned Magistrate 
on that dite’ passed an order after reciting the acts said to have 


Vor. LXITII.] HIGH COURT, 


been committed by the accused which according to him would 
lead to a disturbance of the peace, on the following terms; "As the 
said breach of the peace is imminent and immediate preventive 
measure are desirable, I do hereby under section 144 of the Code 
of Criminal Procedure, order and direct the person named in. the 
margin (the accuted) «r/Aer to refrain [rom doing any of the acie 
set forth above and exercising any other act set forth above 
beyond using the passage asa passage ; orto show cause, if any, 
against the said orders of injunction on the and October, 1934.” 
In pursuance of this order, the accused showed cause before 
the learned Magistrate. 


The charge against the accused was under section 188 of the 
Indian Penal Code, that he violated the order of injunction passed 
on the 21st September, 1934, by doing certain acts between the 
Iolh November and arst Novembir, 1934. He has been convicted 
hy the trying Magistrate, and the learned Additional District 
Magistrate of Alipore has made this reference under the provisions 
_of section 438 of the Code of Criminal Procedure. 


In my judgment the conviction cannot stand. It can only 
stand if there was an injunction on the petitioner under section 
144 of the Criminal Procedure Code. That section contemplates 
the passing of an absolute crder directing any person to abstain 
from any act or to take certain order with certain property in his 
possession or under his enjoyment. The order can be passed 
either ex parte in cases of emergency under the provisions of 
sub-section (2), or it may be passed after giving an opportunity to 
the person against whom an order is proposed to be passed. 


But the order must be an order which is absolute and definite in. 


terms, Section r44, clauses (a) and (b) do not contemplate the 
passing of a conditional order to be made absolute later on. As 
I read these provisions, the order for injunction under section 
144 must bean absolute and definite order and it must be left 
to the party to apply for rescinding the order by taking recourse 
to the procedure. laid down. in sub-sections 4 and 5 of the 
said section. - 


In the present case the order is in the following terms: “. . 
eather to refrain from doing any of the acts set forth above. . . . 
or to show cause, if any, against the said orders". Itis notan 
order which comes within the terms of section 144 of the Code 
of Criminal Procedure at all. The order is not definite. 

In this view and having regard to tte fact that there was no 
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erder for injunction as contemplated by section 144 passed on 
the accused on the 21st September, 1934, the charge for violating 
an imagined injunction “cannot be sustained. For these reasons 
I accept the, Reference, set eside the conviction and sentence 
passed on the accused and acquit him of tbe charge. The fine if 
already paid, must be refunded. 


A. T. M, Reference accepted, 


c. X 


Before Mr. Justice J. R. E. Cunkffe and Mr. Justice 
A. G. R, Henderson. 


EMPEROR 
v. 
SHERALI BADYAKAR anp OTHERS * 


Referente—Crisilnal Procedure Code (Act V of 1898), Section 307 ~Verdict of 
jury, when can be sat aside, 


Per Cunliffe, 9.4 If persons are put on thelr trial before juries on questions 
of fact, the decisions of jury should always be accepted unless it is possible to 
demonstrate that the acquittals have been arrived at perversely. It should be 
shown unmistakeably that the jury failed to do their duty in considering the 
evidence brought before them properly. 


Per Henderson,- F.: In this case there was nothing to suggest that the 
majority verdict of acquittal was either perverse or unreasonable. 

Reference under section 307 of the Criminal Procedure Code. 

The material facts appear from the judgment. 

Afr. Larit Mohan Sanyal for the Crown. 

Mr. A. K. Dhar for the Accused Nos. 1 and 2. 

Ms. Ajit Kumar Dutt for the Accused No. 3. 

The following judgments were delivered ; 


Cunliffe, J. :—This i$ a Reference which has been made to us 
by the Sessions Judge of Tipperah against the acquittal of 
certain accused persons who were put on their trial before him and 
a jury for the crime of dacoity with murder, "The jury, it may 


* Criminal Reference No. 74 of 1935, by R. C. Barerji, Esq., Sessions Judge 
of Tipperah, dated the 10th December, 1935. 


Vor. LX1II.] _H16H GoUnt. 


be noted, foun d two cf tle cc-sccused with these persons, who are 
the eubject of this Reference, guilty and they are duly sentenced. 
The Reference is made under tection 307 of the Code of Criminal 
Procedure—a useful section no doubt, if prudently applied. But 
in thia particular case, we do not think that the learned Sessions 
Judge was at all justified in objecting to these three acquittals. 
If persons are put on their trial before jurics, it seems to me that 
on questions of fact tha decisions of the jury should always be 
accepted, unless it is possible to demonstrate that the acquittals 
have been arrived at perversely. I fail to appreciate why in this 
particular case, the jury were not perfectly justified in refusing 
to accept the identification of the three people tkey acquitted and I 
may say passim that I am unsympathetic to this type of 
Reference and I shall go on being so unsympathetic, unless it is 
shown to me ummistakeably that the jury failed to do their duty 
in considering the evidence brougbt before them properly. The 
Advocate for ‘the Crown in this case, when we had intimated 
to him rather unkindly perhaps tbat we were not regarding the 
Reference very very favourably, after putting various points before 
us with great propriety did not press them further, In those circum- 
stances, the Reference is not accepted. 

The accused, who are not on bail, must be set at liberty 
immediately. 

Henderson, J. :—I agree. So far as I have been able to 
gather, it was not disputed that a dacoity took place and the 
only question which the jury had to decide, was whether they were 
satished that the various accused persons had been properly 
identified. The dacoity took place at night and I should have 
thought that it was pre-eminently a matter for the jury to decide 
whether in such circumstances, the prosecution have been able to 
establish their case. | 

Possibly, ifa jury convicted one accused and then acquitted 
another, against whom the evidence was exactly the same, it might 
be said that the verdict must be perverse. But such considerations 
do not apply to the present case. The verdict was not unanimous 
and three of the jurors were not prepared to accept the evidence 
against any of the accused. Norwould it be enough to say that 
such a majority verdict ought to be reversed, unless it could be 
established that the verdict of acquittal was perverse rather than 
the verdict of conviction. 

Of the five persons who were placed upon their trial,.Lal Mia and 
Akbarali were found guilty, They were implicated by prosecution 
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witness No. 4 Rajani who failed to identify any of the other accused 
persons, Rajani was asleep in ore of the buts and his evidence is 
that two of the dacoits broke into his particular hut and he identified 
those two persons as Lal Mia and Akbarali. He further said that 
Akbarali beat him with a /a/7j. Now, if the jury were satisfied with 
his evidence, they were perfectly justified in convicting these two 
accused persons on this deposition alone, whatever view they might 
have taken of the evidence of the other witnesses, . There is, there- 
fore, nothing in this case to suggest that the majority verdict of 
acquittal was either perverse or unreasonable. 


A, T. M. Reference rejected. 


APPELLATE CRIMINAL. 


Before Mr. Justice 7. R. E. Cunliffe and Mr. Justice 
A. G. R, Henderson, 


BHAKTA BHUSAN PRAMANIK AND ANOTHER 
- E g. 
KING-EMPEROR.* 


Admissibility in evidence - Confession — Functions of Fudge and Juty— 
Evidence Act (1 of 1872), Sec. 24. Í i 


Per Henderson, F ı When the prosecution seeks to put a confession Into 
evidence it is the duty of the Judge to decide whether that evidence is admissible 
or not. Hence it is sometimes said succinctly that it is the duty of the Judge 
to decide whether a confession Is volantary and oi the Jury (o decide whether it 
is true. But when one comes to examine the matter, it will become apparent that 
the first proposition is too broadly stated, while the second is too narrow. 


When the Judge has to determine whether a confession is admissible, he has 
to see if it is hit by the provisions of section 24 of the Indian Evidence Act. 
A confession which is not hit by the precise teims of section 24 may at the same 
time not be voluntary in the ordinary sense of the term, Tho duty of the Judge, 
however, is to decide whether he vill allow the confession to go In, that Is to say, 
he has to satisfy himself that it Is not within the prohibition of that section. 


* Criminal Appeal No. 942 of 1935 against the decislon of, and Reference 
No. 24 of 1935 by, M. H. B. Lethbridge Esq, Sessions Judge of Burdwan, dated 
the 7th December, 1935. 


Vor, LXIII. | «HIGH Covt. 


When once it has been let into evidence and put before the Jury, it is for them ` 


to say whether |t is true oc not, It would be almost impossible to decide the 
question without considering the question whether it was voluntary or not. If 
the Jury are to perform thelr duty satisfactorily, they must consider all tho 
circumstances under which the confession was made and it may well be that in 
many cases there may be circumstances which would support an inference that the 
confession was not voluntary. The moment one comes to find that, it arouses a 
suspicion in one's mind whether a confession which 1s not voluntary is true. 
Hence the Jury are not debarred from considering whether the confession which 
has been placed before them was voluntary. e 


Kastmuddin and cthersv. The Emperor (1) referred to. 


When the Judge directs the Jury to decide whether the confessions art 
admissible in evidence or not, he commits an error In law ; IE such error produces 
a failure of justice, the sentence passed cannot be upheld. If the confessions ate 
inadmissible in evidence, then any fujlure of justice will be ro ground. 


Per Cunlife, Y.: [fitis apparent ftom the evidence produced during the 
trial that a confession upon which the prosecution originally relied is not a 
voluntary One, itis the duty of the Judgo to make his decislon at onte and to 
withdraw that confession and everything contalned in it from the consideration of 
the Jury. So that the difficulty only arises when the Coutt has come to the cod- 
clusion that the confession under consideration is a voluntary one whon the Court 
has heard the argument and the evidence to the contrary which it is unable to 
accept. In that position it becomes a practical question. There is à presumption 
in the law of evidence that all confessions are voluniary. lt is a rebuttable 
presumption. 


Whereas it is the function of the Judge to give his dechion on the purely legal 
side of the question before the Court It is safe to leave open the final decision of 
fact in their verdict to the Jury, even though that decision my involve some 
disagreement with the Judge in hls decision of mixed Jaw and fact on the prell- 
minaty question as to admissibility. The question is an academic one. On 
the other hand, it Is not altogether academic, when ove considers that any Judge 
trying a case witha Jury can safely leave every question of fact to the Joy, 
provided they are cautioned carefully and sufficiently enough 


Appeal by the Accused and Reference by the Sessions Judge 
under Seclion 374 of the Code of Crimiral Procedure, 
The material facts appear from the judgment, 


Messrs. Satindra Nath Mookerjee and Sudhansu Kumar Sen fot 
the Appellants, 


Mr. D. N. Bhattacharya for the Crown, 

The following judgments were delivered : 

Henderson, J. :—The three appellants Bhakta Bhusan Pras 
manik, Durgapada Modak and Jaladhar Kundu have been com 
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victed of offences punishable under sectione 302 &nd 392 of the 
Indiin Penal Code. The two former have been sentenced to 
death and their case has been referred to this Court by the learned 
Sessions Judge. The third has been sentenced to transportation 
for life. All the three persons have appealed and the appeal and 
the Reference have been heard together. 

Briefly the facts of the case are as follows :—There was an old 
woman named Saibalini who had been living alone for sometime. 
On the morning of the 16th August last, her nephew went to ber 
house to see her but found the door in the compound wall locked. 
He scaled the wall, made his way into the house and there found 
the old woman lying dead on her bed. Information was given 
to the Police who started to inquire into the matter as being the 
case of an unnatural death. Prosecution witness No. a Golak Behary 
Roy is the landlord of the village. He received certain information 
which aroused bis suspicions Amongst otber things, he was told 
by prosecution witness No. 6, Ranjan Pal that the three accused 
persons had been seen together talking ina suspicious manner on 
the night of the murder, and suggerted that they might be in a posi- 
tion to give some information with regard to the old woman's death. 
This gentleman said that while he and Rapjin Pal were discussing 
the matter, the accused Jaladhar used to come and sit unnecessarily 
there and on two occasions, actually followed him. On the second 
day, he asked him if he had anytbing to say. The boy then 
burst into tears and confessed that the old woman had been mur- 
dered by himself and the other two accused. Subsequently, similar 
confessions were made by the other two accused and Durgapada 
handed over to Golak Roy 4 gold earrings which, he said, were part 
of the stolen property. After consulting a friend, he sent informa- 
tion with the said earrings to the Police and the accused persons 
were arresied. Jaladhar and Bhakta then made confessions before 
a Magistrate. The earrings were identified by the daughter of the 
deceased as her own and she said that they had been left in the 
custody of the deceased. On these facts, the three appellants were 
placed on their trial before the learned Sessions Judge of Burdwan 
anda jury. All three of them were unanimously found guilty. 

It is clear from what has been said above that the most 
important evidence is that of the confessions made by the three 
appellants and it is, therefore,'inevitable that the problem of the 
respective functions of the Judge and the Jury in this matter should 
have been agitated before us. - 

On behalf of the appellants, Mr, Mookerjee has contended, 


You. LXIII) ` HIGH COURT, 


Pd 


firstly, that the Judge left the question of the admissibility of these ' 


confessions to the jury instead of deciding it himself; and, 
secondly, that the directions which he actually gave to the jury were 
not correct in law. 

Now, it could hardly bé doubted that when the prosecution seek 
to put a confession into evidence, it is the duty of the Judge to 
decide whether that evidence is admissible or not. Hence, it is 
sometimes mid succinctly that it is the duty of the Judge to decide 
whether a confession is voluntary and of the jury to decide 
whether it is true. But when one comes to examine’ the matter, I 
think it will become apparent that the first proposition is too 
broadly stated, while the second ia too narrow. 

When the Judge has to determine whether a confession is 
admissible, he has to see if it is hit by the provisions of section 24 
of the Indian Evidence Act. This succinct use of the word 
H voluntary ” is therefore rather unfortunate. A confession which 
` is not "hit by the precise terms of section 24 may at the same time 
not be voluntary in the ordinary sense of the term. The duty 
of the Julge, however, is to decide whether he will allow the 


confession to go in, that isto say, hehas to satisfy bimself that’ 


it is not within the prohibition of that Section. 

When once it has been let into evidence anl put before 
the Jury, it is forthem to say whether it is true or not. Now, 
I am ‘bound to say that I om unable to see how, wi.en they have 
to decide that matter, they can ignore the question whether it 
was voluntary or not. It would be almost impossible to decide 
the question without considering that matter. It is clear that 
if the jury ara to perform their duty satisfactorily, they must 
consider all the circumstances under which the confession was 
madeand it may well be that in many cases there may becir- 
cumstances which would support an inference that the confession 
was not voluntary. The moment one comes to find that, it 
arouses a suspicion in one’s mind whether a confession which 
is not voluntary is true. I am, therefore, of opinion that 
the jury are not debarred from considering whether the 
confession which has been placed before them was volun 
tary. I very much doubt if they were so debarred whether 
such a legal prohibition would have the slightest effect on their 
minds and I find it difficult to believe that, whatever a Judge 
might say, a jury would accept as satisfactory, a confession which 
they themselves thought had been induced. The matter wag 
recently carefully considered by S, K. Ghose and Khundkar, JJ. 


"y 


145 


CRIMINAL. 


1926. 
hen need 
Bhakta Bhuran 
Pramanik 


v. 
King-Hinperor. 





Henderson, F, 





146 


CRIMINAL. 


Lcd 


1976 
e 


. Bhakta Bhusan 
Pra manik 


Y, 
King-Emperor. 
Henderson, F. 


THE CALCUTTA LAW JOURNAL [Vorn LXIIL 


-in the ca of Kasimuddia & Othsrs v. The Emperor (1). In 


my opinion, that decision is both good law and common sense 
and I respectfully agree with it, 

Turning tothe facts of the present case, the learned Judge 
saidt.is: “If you are satisfied that these confessions were made 
and were not obtained by any threat or inducement from Golak 


Babu, then they are admissible in evidence. It is nobody’s case 


that they were obtained by threat- or inducement, because the 
defence is that they were not made at all........ „But if you are | 
satisfied that they were made, then it would be well if you further 
see if you can feel satisfied that they were not obtained by threat 
or inducement........... If you think that they were obtained 
by threat or inducement (although there is no evidence), then 
they could not be admissible in evidence against them, because 
Golak Babu is the z:minder of the village anda member of the 
Union Board, and so a person in authority." As regards the 
confessions to the Magistrate, the learned Judge said this: “The 
accused at that tims were in Police custody. Butas these con- 
fessions were made in the immediate presence of the Magistrate, 


- these are admissible in evidence. You have to consider whether 


these confessions made to the Magistrate were voluntary and 
whether they were true.” 

It was conten led by the learned Deputy Legal Remembrancer, 
Mr. Bhattacharyya, that what the learned Judge really meant to 
put before the Jury was this, He had himself come to the 
conclusion that the confessions were admissible and having put 
them before the Jury, he directed them, if they thought they 
were not voluntary, to refuse to believe them. He, therefore, 
contended that in fact, thess directions went too farin favour of 


. the accused and the appellants could not possibly have suffered 


any prejudice thereby. I think that that argument might apply 
to the directions with regard to the confessions made to the 
Magistrate. But I find it very difficult to interpret in that sense 
the directions with regard to the confessions made to Golak Roy. 
The plain meaning of the words used by the learned Judge is 
that he directed the Jury to decide whether they were admissible 
in evidence or not. If this be so, there can be no doubt that 
he committed an error in law on this point and it is necessary 
to consider whether any failure of justice "has been caused 
thereby. 

Now,there can be no doubtthat the Jury were satisfied that 

(1) (1934) 39 C. W. N. 27. 


Vor. LXIII ] THIGH COURT. 


these confessions were both voluntary and htiue and it could not 
be said that any failure of justice has occurred, unless we are to 
hold that in fact, these confessions were inadmissible in evidence 
and ought not to have been put before the Jury at all. Mr. Mooker- 
jie asked us to holl that they we1e. But we have carefully consider- 
ed all the circumstances and are unable to reach such a conclusion. 


As at present advised, I should feel rather doubtful whether 
Golak Roy is merely the landlord of the village and a member 
ofthe Union Board is a p:reon in authority within the meaning 
of Section 24. But inthe view we take of the confessions them- 
' selves, it is not necessary to decide this point. The appellanté 
themselves never suggested that any inducement was offered. On 
the contrary, they deny that they ever made thegs confessions at 
all and suggested that the wohle story had been concocted by this 
gentleman. There is no evidence to suggest that any inducement 
was offered. In plain fact, Golak Roy was not in a position to 
compel or induce any statement by them. The first confession was 
made by Jaladhar who is a boy of 16 years, It is quite 
natural that the crime should have weighed on his mind and his 
actui] conduct is consistent with that. The evidence of Golak 
Roy is that he fell at his feet and wept and then made a clean 
breast of the matter. When once this statement had'been made, 
the other two appellants must have felt themselves in an awkward 
position, In fact, Bhakte, on being sent for, came to the 
z mindar, said that his namé was being mentioned and asked what 
he should do and whether he should run away. Golak then 
asked him in what connection the nama had been mentioned and 
received the reply that it was in connection with the murder of 
 Saibalini He then asked the man to tell him all about it and 
Bhakta, accordingly, made his statement. Similarly, the third 
accused Durgapada arrived with the ornaments and said that 


, inasmuch as he had learnt that the truth had come out, he had’ 


nothing left to conceal. In our opinion, the effect of this evidence 
is that these confessions were not made under any inducement but 
were voluntary in the fullest possible sense of the term.. Similarly, 
in the confessions made to the Magistrate, there were no 
circumstances to suggest any inducement. Both the accused had 
already confessed and there is nothing strange in their doing so 
again. They were duly warned by the Magistrate and given time 
for reflection. The confessions were also made immediately after 
the arrests. Here, again, we have no doubt that they were voluntary 


in every sense of the term, 
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Turning to the facts, tbere can be no doubt that the prosecution 
case depends upon the evidence of prosecution witness No. a. 
Golak Behary Roy in the sense that without that evidence, the con- 
viclions would not be sustained. We have been, accordingly, 
asked to hold that the evidence of this man is entirely false and to 
refute fo believe it. Now, while the appellants have the strongest 
porsible motive for denying that they made these statements, we can 
see no reason whatever why this respectable resident of the village 
should concoct the story. Jaladhar could suggest no, reason 
atall The other two appellants suggested that the witness was 


‘annoyed with them, because they did not vote for bim at the 


Union Board election; while, in addition, Durgapada suggested 
that he is indgbted to the witness. We find it quite impossible 
to believe that this man should give evidence of this kind against 
persons merely because they did not vote for him or owed him 
money. We must reject the suggestion that he was a deliberately 
falae witness and have no hesitation in accepting his testimony 
as, at any rate, dona file. i | 
In the second place, it is contended that the evidence is unrelt 
able and it would not be safe to rely upon the memory of one 
man as to the exact statements made to him. Whatever may be 
said about* details, nobody would have any difficulty in remember- 
ing that a certain person had admitted his responsibility for a 


sensational murder which had recently been committed in the village. 


But apart from that, the evidence of the witness is detailed and 
before giving it, he refreshed his memory from a record which he 
had: made of the statements almost immediately after they had 
been made. What he said is this: He wrote down the statement of 
Jaladbar after dusk on the 6th and the other two as soon as they 
left. Heactually wrote the first two statements on other pieces of 
paper and then copied them exactly on to the paper on which the 
statement of Durgapada had been actually recorded. On the . 
other hand, the version which he gives of these statements is com 
sistent with subsequent statements made by two of the appellants 
themselves to a Magistrate. There is, therefore, no reason to 
suppose that this evidence is not reliable. 


Nor is there any reason to believe that the statements were — 
not true. I have already set out the circumstances in which 
they were first made and I can see no reason to suppose that 
the appellants should have made them unlessthey are true. 
They are consistent with each otherand there is nothing to 


indicate that there was any preliminary consulpation or collusion 


VoL, LXIII.] HIGH COURT. : 


between the three appellants before tbey were made. Although 
the body of the deceased wastoo highly decomposed to enable 
the medical officer to ascertain the exact cause of ceath, he had 
put before him the report of the inquest and he came to the 
conclusion that what wes found there would be consistent with 
death by throttling. Accordingly, the confessions are consistent 
with the medical evidence. 

Then, again, these confessions are corroborated. All three 
appellants were seen late on the night of the murder sitting to- 
gether by P. W. 5 while he was on his way home and their general 
demeanour aroused his suspicion. In fact it was this that led 
to their detection. Then, again, Jaladhar stated that in the course 
of the struggle, the deceased had bitten him on the little finger 
of hig left arm and the doctor noticed marks of such a bite at 
that place. Finally, Durgapada made over to Golak Roy some 
earrings which had been identified by P. W, 12, the daugbter 
of the deceared and her evidence is that she had deposited them 
with the deceased. 

With regard to tbis last evidence, we have been asked to 
reject iton the ground that these ornaments are not mentioned in 
the original list of stolen property submitted to the Police and on 
the further ground that no test identification was held. 

It appears that this former argument was put forward for the 
first time in this Court, although it deals with what is essentially 


a question of fact. Neither of the lists of property were actually - 


put into evidence. The first was given by P. W.13, the son 
of the deceased. If, in fact, he did not mention these orna- 
ments, it may well be that he did not even know that his sister 
had left thém with her mother. Suffice it to say, that he was 
not eyen asked to give an explanation. There is clearly nothing in 
this point. l 

In view of tbe factthat Golak had shown the earrings to 
P. W. 12, it would not bave served any useful pumpose to hold 
a test identification. That is clearly no reason for supposing 
that the evidence of the witness is unreliable, It is not disputed 
that the evidence of the witness is unreliable, Jt is not disputed 
that the earrings were handed overto the Police by Golak and 
- there is no eviderce or suggestion that they belonged- to any 
other person' than P. W. 12. If, therefore, they did not belong 
to her, the implication is that Golak, in order to create evidence, 
got hold of some earrings belonging to somebody else and then 
concocted the false story that that they had been handed over 
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CRIENAES by the appellant Durgapada. This is a fantastic suggestion and 
1936. there.is no reason why, if this gentleman wanted to concoct 
Bhakta Bhun 9Vidence in that way, P. W. ra should make herself a party 
Pramanik - to it. E 


Mis Re . To sum up. We have no aoa at all that the guilt of the 
Jdeiderse y three appellants bas been most clearly established and the appeal, 
T "accordingly, must be dismissed. 


Cunliffe, J: Iam of the same opinion on the-facts of this 
appeal Ionly wish to add a few observations in deference to 
the arguments which .were addressed to us onthe question of 
the considera tion of the confessions in criminal cases tried before? 
a Judge and a Jury. 

There is no doubt that the question is not altogether free from 
difficulty and I think that the difficulty arises because it is some- - 

r* times forgotten ‘that the voluntary or involuntary nature of a 
*.' confession involves ‘a mixed qvestion of both fact andlaw. It 
was long ago decided in the Old Court of Crown Cases Reserved 
in England in the case of Æ v. Garner (1) that if it-is apparent 
T ^ from the evidence produced during the imal that a confession 
upon which the prosecution original relied is not a voluntary 
.one,itisthe duty of the Judge to make his decision at once and 
to withdraw that confession and everything contained in it from 
the consideration of the Jury. So that the difficulty only arises 
when the Court has come to the conclution that the confession 
" under consideration isa voluntary one when-the Court has heard ` 
the argument and the evidence to the contrary which it is 
unable to accept. In that position, it becomes a practical ques: 
. tion, There isa presumption, of couse, in ihe law.of evidence 
that all confessions are voluntary. It is a piesutiption which 
can be rebutted and frequently is rebutted, But when we comes 4 
to thé position to which I} ave already referred, whete anargu- 
. ment is addressed to the Court upon evidence kdduced " that a 
' confession originally supposed to be voluntary , and admitted 
prima facie is not volüntary and tlat argument and evidence are 
rejected, then the difficult question which had caused a good deal 
of controvesy comes to light, Recently there has been a deci- 
sion, which is still unreported, to which we were referred by.the 
learned. Deputy Legal Remambrancer. That is the case. of . 
Badam Ali v. The Emperor. The learned.Chief Justice of this 
Court, in delivering the leading judgment of the Bench of, three 
Judges, relied upon a dictum of Mr. Justice Coleman, an American 


(1) (1848) 1 Den. C. C. 329, 


r 


Vot, LXIIIL.] HIGH COURT, 


Judge, inthe case of Burton v. State (1). During the course of 
the quotation from the American Judge’s judgment, we find these 
words being used in reference to confessions which have been 


admitted by the Judge after argument against their admissible .. 
nature in eridence. The learned Judge said this: "The Jury ^ 


have no authority to reject them (i. e. the confessions) as incompe- 
tent. Butthe Jury are the sole Judges of the truth and weight 
to ba given to confessions, as they are of any other fact, In 
weighing the confessions, the Jury must take into consideration 
all the circumstances sorrounding them and under which they 
were made, including those under which the Court declared, as 
.& matter of law, they were voluntary. In weighing confessions, 
the Jury necessarily consider those facts upon which their admis- 
sibility, as having been voluntarily made, depends. While there 
is no power inthe Jury to ieject the confessions, as being in- 
competent, there is no power in fhe Court to control the Jury 
in the weight to be given to facts", That passage shows that 
the real difficulty is to distinguish in an involved question of 
this character where law ends and fact begins, But the American 
Judge has taken the broad lime that whereas it js the function 


of the Judge to give his decision on the purely legal side of the: 


question before the Court it is safe to leave open the final decision 
of fact in their verdict to the Jury, even though that decision 


may involve some disagreement with the Judge in his decision | 
of mixed law and fact on the preliminary question as to admis- 


sibility.” ‘hat to me seems both good law and good sense and 
as my learned brother has observed, the question is an academic 
one. On the other hand, it is not altogether academic, when 
one considers that any Judge trying a case with a Jury can safely 
"leaye every question of fact to the Jury, provided they are caw 
tioned ccarpfdlly and sufficiently enough. 

Finally, We must consider, the question of sentence. 

All the three appellants were convicted of murder. Appellants 
Nos ri and 2 viz, Bhakta Bhusan Pramamk and Durgapada 
Modak were sentenced to death. They are respectively aged a2 
and 37 years. The third appellant Jaladbar Kundu, who wasa 
young boy of 16, was sentenced to transportation for life under 
the alternative power. invested in Judges in India in murder 
cases. The learned Judge properly: took into consideration 
the youth of the third appellant. We can see absolutely no 
reason why these first two appellants shonld not suffer the extreme 


(1) 107: Àla, 108 


C sia la 
1596, 
hak ean 
Pramanik 


Y, 
King-Emperor. 
Cuntife, F. 


* 


$ l 
153 E THE CALCUTTA LAW JOURNAL, ' (Vou, LXIII, 


CRIMINAU: penalty. That is no rcason in law, I frequently bad addressed . 
1936. . tome the argument thatthe two lives should not be forfeited 
f It is an argument which I completely reject. When 

Bhakta‘ifhusan or one. n argu pietey rejeer 
Pramanik persens are convicted for murder, the only way in which that 


aga NM sentence’ can be altered is by the exercise of the prerogative 
cunt fi, y. by the King Emperor and it bas got nothing to do with law 
nth at all. 
In these: circumstarces, we confirm both the. sentences of 
death. | . 
AT. Mm | | Appeal dismissed, 
| CIVIL RULE. 
i Before Mr. Justia R. C. Mitter. 
Civa- MAHARAJ BAHADUR SINGH 
— - 0, 
February, 18. ' : T 
-— BINODE BEHARY CHOUDHURY ann oTHERS.* 


Bengal Tenancy Act, (VIII of 1885 nus amended by Act IV of 1938), 
Sections 267, and III. 


. ^ Section 111 of the Bengal Tenancy Act is Inapplickble to a proceeding under 
section 96] of the sald Act and hence a procoeding ander that section cannot 
be stayed under the provisions of section 111 of the Bengal Tenancy Aci: 


Kskemananda Kumar v. Raskamaya Haidar (1) referred to. 


An application under section 26] of the Bengal Tenancy Act is mainly 
: intended for the recovery of a sum of money by the landlord on the basis of a 
-transfer of a holding. 


Application for Revision under section 115 of, the Code of Civil 
Procedure. : 
The material facts appear from the judgment. 
Mr. Urukramdas Chakravarty for the Petitioner, 
| No one for the Opposite Party. E 
i * Civil Rule No, 1376 of 193 £, against the order of the Munslif, Additional 


Court, Balurghat, dated the 27th May, 1935. 
(1) (1927) 22 C. W, N. 173. 


Vou. LXÍIL] ^ HIGH COURT. 


The following jadgmsnt was delivered : 


This Rule is directed against an order of the learned Mupsifi, 
Additional Court, Balutgha!, dated the 27th May, 1935, by 
which he has stayed an application made by the petitioner before 
me, under section 26], under the provisions of section rrr of 
the Bengal Teńancy Act. In my judgment, section 111 does not 
apply to this case. The opposite party, according to the case of 
the petitioner, took a transfer on the footing that the holding was 
not an occupancy holding but a holding at a fixed rent On 
that the petitioner before me filed an application under section 26], 
and in answer to that application the opposite party has stated 
that the holdin g in question is a holding held at a fixed rate of rent. 
He also made an application for stay of the hearing of this applica- 
tion on the ground that an order has been made under section ror 
of the Bengal Tenancy Act, directing the preparation of the record 
of rights. In my judgment simply because a defendant raises 
the question of status it cannot be urged that a pending proceeding 
should bs stayed under the previsions of section 111. Ashemananda 
Kumar-y, Rashamaya Haldar (1) is an authority for this 
proposition. l l 

A suit or prcceeding can be stayed under section 111 only if 
the suit, or the application is filed for the determination of 
the status of any tenant. The prayer in an application under 
section 26] is not for the determination of the status of the 
tenant but for recovery of a sum of money although in deciding, the 
sgaid claim of tbe landlord, tbe question of status may have to be 
gone into. It is a morey claim which the landlord wants to enforce, 
and the fact that the question of status has to be gone into because 
the defendant has raised the question of status, will not authorise 
the Court to stay the application, under section 111. 


I accordingly make this Rule absolute and direct the learned 
Munsiff to proceed on with the application under section 26]. As 
there is no appearance on behalf of the opposite party, there will 
be no order for costs, 


P. R. à Rule made absolute. 


(1) (1927) 3a C. W. N. 132. 
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PRESENT :—Lord Alness, Lord Roche and Sir George Lowndes. 
-.THAKURAIN KUSUM KUMARI 
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" D. E 


RAI BAHADUR DEBI PROSAD DHANDHANIA 
Dm 2 <: AND OTHERS. 


o -9 L, 


R. 
[On APPEAL FRON THE HIGH COURT ‘or JUDICATURE AT PATNA ] 
Rule of Damdupat —Morigage suii—Interest pondente lte—Jnterest on the 
decree -— Domain of contract—Domath ef judgment—Discretion of the Court 
—Sonthal Parganas Settlement’ Regulation (Li! of 1672), Section 6—Cleil 
Procedure Code, (Act V of 1903) Section 34. Order 34 Rule 4 (1). 


It is well considered that the rule of Damdupat applies only during the con- 
tractual relation of debtor and creditor. It does not apply when the contractual 
relation has come to an end by reason of a decree, In mortgage suits the con- 
tract is effective until the expiry of the period of grace and Jt is only after that 
date that the matter passes from the domalh of contract to the domaln of 
judgment. The effect of the rule of Damdupat is exhausted’ "when the matter 
passss Into the domain of judgment. Eran Mi 


Plaintiffs, who were the mortga}fees, claimed an order for enforcement " 
their mortgage by sale, the amount claimed to be owing being the sum of 
Rs. 7,22,539-10-8 for principal and interest up to the date of the institution 
of the suit to which they prayed should be added future Interest at the mort- 
gago rate till the date of realisation. The Subordinate Judge purporting to 
act in accordance with the rules relating to usury contained in the Regulation 
of 1872 refused to allow interest beyond & sum equal to the principal after deduc- 


` ting therefrom payments made by the mortgagor from time to time ; and made 


‘a preliminary mortgago decree for salo in the usual from. He refused to allow 


. any Interest pendente lite, but he allowed interest tt the rate of 6% per annum 


on the decretal amount afler the expiration of the six months’ period of grace 
until the realisation of the decretal amount, The decree was affirmed by the 
High Court on appe&' On appeal to the Judicial Committes of the Privy 
Council by both pertes, the two -appeals belog connected, one by the plaintiffs, 
the mportgagees, who contended that interest fendente lite should have been 
allowed and the other by the defendant, by representative of the mortgagor, 
who contended that Interest on the decree. should not have been allowed : 


Held, (1) that, as regards pendente lite Interest the matter lies within the 
domain of contract and section 6 is applicable and more than donble cannot 
_be allowed in respect of all claims up to the HE E aeo fixed by the Court. 


(a) That, after that the matter comes to ilia donata of Judgment and Section 
6 has no application and the Court has power undor ‘Section 34 of the Cin! 
Procedure Code to allow interest on the decretal amount at OX per annum: 
,Sowrendra Mohan Sinka v. Hari Prasad (1). 


(1) (1922) L. R. ga I, A. 418 (433) ; 42C. L, J. soa. 


Vor. LXII} PRIVY COUNCIL. 


(2) That, the allowance of Interest on the decreta) amount does not contia- 
vene Section 6, which only lays down that in a case such asthe present the 
interest decie&d-on the loan” or debt is not to exceed the principal. When once 
a decree has been passed the loan.or debt as the subject of enforcement no longer 
exists ; it is in effect merged in the decree, and the allowarte of interest on the 
decree is not the allowance of additional interest on -the loan or debt: Rant 
Sundar Koer v. Rai Sham Krishen (1). f 

(4) That, according to Order 34, Rule 4 (1) as in force on the acth June, 1927, 
prior to the amendment of the Act the provision inter alia for the payment of 
“subsequent interest out of the sale proceeds refers to interest on the decretal - 
amount if awarded under Section 44, eee oe 

(5) That, the present Order 34 rule 441) specifically allowing ‘subsequent 
Interest up to the date of realisation" only gives effect to the previous [judicial 
decimons : Makarajak of Bharatpur v. Ram Kanno Dei (2); and Rant 
Sundar Koer v. Rat Sham Krishan (1). 

Privy Council appeal No. 7o of 1933 arising out of Patna 
appeals Nos, 14 & 26 of 1932 against the decision of Jwala Frasad 
and Ross, JJ. 


A, M. Dunne K, C, and J. M. Pringle for the Appellant: 
Interest for neither period can, be recovered unless the decree 
provides for it. The decree appealed against in so far as it pro- 
vides for the payment of interest after suit, contravenes the 
provisions of Section 6. Section 34 of the Civil Procedure Code 
does not apply to mortgage decrees under the Code: Maharajah 
of Bharatgar v. Ram Kanno Dei (2). The statutory bar imposed 
by the Regulation remains despite the provisions of Section 34 
of the Code: .Sowreudra Mohan Sinha v. Hari Prasad (3). It 
is intended to be, and i$, a conclusive bar. The Courts in India 
in decreeing interest on the decretal amount which already includes 
interest. contravened the provisions -of Section 6. 


Leslie De Gruyther K., C. and 5. Hyai for the Respondents : 
Interest sendente lite, and interest on the decree both lie in the 
domain of judgment, and not in that of contract. The mere fact 
of their being no provision in Section 88 of the Transfer of 
Property Act, 1882 for subsequent interest does not alter thb 
power of the Court to award such “subsequent interest”. The provi- 
sions of the Transfer of Property Act do not affect the right of 
the Court under Section 34 of the Code to determine the rate of 
„interest: Maharajah of Bharatpur v. Kam Kanno Dei (2). The 
Courts in India erred in holding that interest pendente lite isa 


a 


(1) (1906) L. R. 34 L A. 9 (21) ; I. L. R. 34 Cale, 150; 5 C. L. J. 106 (113). 
(2) (1900) L. R. a3 I. A. 3$; I. L. R. 23 All, 181. 
(3) (1925) L, R. 52 E. A. 418 (432, 433) ; 42 C. L. J. 592, 
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matter that lies in the domain of contract to which the provisions 
of Section 6 are applicable. A contrary view was taken by the 
Board in Sowrendra v. Hari (1). The Courts im India hada 
discretion under Section 34 of the Code to allow interest pendente 
lites, and they: fail to exercise such discretion: Sophia Orde v. 
Alexander Shinner-(2); Sowrendra v. Hari (1); Umes Chunder 
Sirear v. Zahyr Fatima (3). If-the Regulation of. r8ya and the 
Code cannot be reconciled; the latter \proyaile. Rant Sunder Kosr 
v. Rai Sham Krisken (4). The rule, of Damdupat exists only so 
long as the contractual relation exists --Zm the Matter of Hari Lal 
Mullich (5). That comes fo an end with the decree: Rant Sunder 
Kosr v. Rat Sham Krishen (5). SO far as any interest is allowable 
after judgment kas been delivered, that is altogether outside 
Section 6, because the interest is on the amount decree] and costs, 
Gokuldas v. Ghosiram v. (6). 


A M. Dunne K.C. replied, 
Their Lordships judgment was delivered by 


Sie George Lowndes :—The suit out of which there com 
polidated appeals arise was filed before the Settlement Officer of 
the Sonthal Parganas praying for the enforcement of a mortgage 
dated the 27th February, rogrr. The plaintiffs were in effect the 
mortgagees, and the principal defendant the representative of the 
mortgagor. A number of other parties were joined as interested, 
or possibly interested, in the mortgage, but none of them seem 
to have taken part in the prcceedings in India nor are they 
represented before the Board. 


^ The suit was duly transferred for trial to the Court of the Sub- 
ordinate Judge of Bhagal pur, who passed a preliminary mortgage 
decree dated the aoth June, 1927, in the usual form. He assessed 
the mortgage debt including costs payable at the expiry of six 
months from "the ‘above “date at Rs 4,12, 663. 13, and allowed 
the mortgagees further interest on this sum atthe rate of sir- per. 
cent, per annum until realisation. 


It is not disputed that the suit fell to be determined in accor- 
dance with the provisions of section 6 of the Sonthal Parganas 


C, A. Y. 


(1) (1925) L. R. $2 I. A. 418 (433) ; 4a C. L. J. 59a. 

(2) (:880) L. R. 7 I. A. 156 (210) ; I, L. B, 3 All. 9r, 

(3) (1890) L. R. 17 I. A. 201 (212) ; I. L. R. 18 Calc. 164. 

(4) (1906) L. R. 34 I: 4. 9; I. L. R, 34 Cak. 150 ; 5 C. L. J. 106. 

(5) (1906) I. L. R. 33 Calc. 1269. 

(6) (1607) L. R. 25 LA, £8 (70.31) , I. L. R, 25 Cale. 221 ; 7 C. L. J. 233. 


Vor. LXIIL] PRIVY CCUNCIL: 


Settlement Regulation 3 of 1872 which restricts the allowance 
of interest in such cages, The section, upon the construction 
of which the decision of these appeals mainly turns, is as 
follows p- ; 

"6. All Courts having jurisdiction in the Sonthal Parganas 
shall observe the following rules relating to usury, namely :— 

(a) inte rest on any debt cz -ability fora period exceeding 
one yearshall not be decreed’ ata higher rate than two fer cent 
pir mensem, notwithstanding any agreement to the contrary, and 
no compound interest arising from any intermediate adjustment of 
account shall be decreed. 2 

(4) the total interest decreed" on any loan or debt shall never 
exceed one-fourth of the principal sum, if the period be not more 
than one year, and shall not in any other case exceed the principal 
of the original debt or loan." ] | 

The learned Subcrdinate-Judge applying these provisions 
found that the original advances by the mortgagees totalled Ra, 
3,34, 153. 2. 9, and that the interest recoverable must, therc- 
fore, be limited to that mounte From the resultant total he 
deducted repayment made from time,to time by the representa- 
tive of the mortgagor which left Ra 4, c2, 595. 6, 9. still due, 
and which, with the costs allowed, made up the sum first above 
stated—to be referred to hereafter for convenience as the decretal 
amount, 

This decree was confirmed on appeal by the Patna High Court. 
Leave to appeal to His Majesty in Council was refused, but 
special leave was granted in England to both parties by an Order 
in Council dated the 17th March, 1932, the appeals to be confined 
to questions relating to interest afier the date of the institution 
of the suit, l , 

On this matter both parties have grievances which are embodied 
in the present appeals. The principal defendant in.the suit, the 
representative of tbe mortgagcr, complains of the allowance of in- 
terest on the decretgl amount at 6 per cent. until realisation. The 
plaintiffs, the mortgagees, while seeking to uphold this part of the 
decree, complain that they have not been allowed interest pendente 
lite, i, e, ‘between the dates of institution and final decree. 
These are the only points upon which their Lordships’ judgment 
is sought 


The matter is dealt with by the learned Subordinate Judge in 
the following terms :— l 


“Then there 1emains only one matter more for my considere- 
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ied tion and that is:— Whether this Court ought to and can' allow 
1935. interest afler the date of the decree and also gendente je. As 

Thakurain Kusum  [9E8IÓ8 Zendemié Avs inteiest the matter lies within the domain of 
Kumari contract and so I think séction 6 js aprlicable and more than 


Ral Baba dar Debi double cannot be allowed in respect of allclaims up to the time 

Prosad Dbandhania. of grace fixed by the Court. But aíterthat the matter comes 

Sir Doris Loordi to the domain of judgment and section 6 has no application and 

and the Court has power under section 34- 0f the Civil Procedure 
Code to allow interest on the decretal amount at 6 per cent. per 
annum." 


The High Cout on appeal came to the same conclusion. 
Jwala Prasad J., by whom the judgment of the Court was deli- 
. vered, said :— 


— 


“Tt is well considered that the rule of ‘Damdupat” (in which 
term he obviously included the provisions ‘of Section 6 of the 
Regulation) "applies only during the contractual relation of debtor 
.and creditor, It does not apply when the contractual relation 
- has come to an end by reason of a decree..........In mortgage 
.Suits the contract is effective until the expiry of the period of 
grace and it is only after that date that the matter passes from 
the domain of contract to the domain of judgment........ the effect 
.Ofthe rule of Damdupat is exhausted when the matter passes into 
the domain of judgment; and there is no reason why interest 
at the Court rate should not be decreed on the amount due under 
the mortgage from the expiry of the date of grace.” 


In their Lordships’ opinion the view taken by the Courts in 
India upon both questions is correct. 


t 


Mr. Dunne for the mortgagor appellant contended that section 
34 of the Civil Procedure Code upon which the Subordinate Judge 
relied had no-application to mortgage decrees which were dealt 
with under Order 34 of the rst schedule to that Act; and that at 
' the date of the Subordinate Judge’s decree there was no provision 
in this rule (Order ?) for the granting of interest upon the decretal 
amount, though such a provision now appears there by a subsequent 
amendment of the Act. Their Lordships, however, think it clear 
- from the judgment of the Board in Sourendra Mohan Sinka vwe 
Hari Prasad, (1) that section 34 does apply, and that it authoriz»s 
the allowance complained of, Nor can their Lordships agree 
that rule 34 in the Schedule in any way excludes the discretion of 
the Court to allow interest on the decree. Rule (Order ?) 34, (Rule?) 


(1) (1925) L. R. $2 I. A. 418 (433): ; 4a C. L. J. 59a (606). 


Vor. LXÍII.] PRivy COUNCIL. 159 


4 (1) as in force at the date of the decree provided inter alia for the ET 
payment of "subsequent interest" out of the sale proceeds, and it 1935; 
would seem that the only “subsequent interest" could be interest Thakurain Kusum 
on the decretal amount ifawarded under section 34. Their Lord- Kumari 


ships also agree with the note to rule (ordei?) 34 (rule?) (1) inthe Ral Bahadur Deb! 
latest edition of Sir Dinshah Mulla’s Code which states that the pre- Prosad Dhandhania 
sent rule specifically allowing "subsequent interest up to the date of Sir George Lowndes. 
realisation" only gives eflect to previous judicial decisions. This ioi 
their Lordships think to be clear on reference to the judgments 
of the Board in Maharajah of Bharatpur v. Ram. Kanno - 
Dei (1) and Rani Sundar Koer v. Rai Shaw Kishen and 
others, (2). 
It was also contended that the allowance ot j interest on tho 
decretal amount contravened the provisions of the Regulation 
of 1372 in that by it the, .Ihortgagees got more interest than the 
Regulation allowed. Their Lordships cannot accept this conten- 
lion, Section 6 of the Regulation only lays down that in a case 
such as the present the interest decreed on the loan or debt is not 
to exceed the principal. When once a decree has been passed 
the loan or debt as the subject of enforcement no longer exists ; 
it is in effect merged in the decree, and the allowance of interest 
on the decree is not the allowance of additional interest on the ” 
loan or debt. That this is the effect of the decree is clear on the 
judgment of the Board in the cage last cited where Lord Davey 
says (page ar) :— i 
“| Their Lordships] think that the scheme and intention of 
the Transfer of Property Act (now the corresponding provisions 
of the Civil Procedure Code) was thata general account should 
be taken once for all, and an aggrogate amount be stated in the 
decree for principal, interest, and costs due on a fixed day, and 
that after the expiration of that day, if the property should not be 
redeemed, the matter should pass from the domain of contract to 
that of judgment, and the rights of the mortgagee should thenceforth 
depend, not on the contents of his bond, but on the directions in 
the decree.” 
Their Lordships also think that the passage quoted above : 
from Lord Davey’s judgment is decisive of the mortgagees' appeal. 
Up to the date fixed for redemption the matter between the paities 
is one of their contract, and what the Court has to considor is how 
much does the law allow them to recover under it, This is deter 





(1) (1900) L. R. 48 T. A. 35 ; L L. R. 23 All, 181. 
(a) (11906) L. R. WL A. 9;l. L. R. 34 Calc. 120 (161) ; 5C. L, J, 106 (114). 
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- mined by the Regulation and is limited to twice the amount of 


the principal. If that limit bad been reached before the institution 
of the suit no further interest could be allowed between that date 
and the date fixed for redemption. 

A number of other authorities were eictiea to in the argument, 
but their Lordships do not think thet they throw any doubt on the 


. correctness of the judgments delivered in India, and that a further 


discussion of them is unnecessary. 
For the reasons above stated their Lordships will humbly advise 


- His Majesty that both these appeals should be dismissed. There 


will be no order as to costs, 
Watkins and Hunter: Sclicitors for the Appellant. 
Clarke, Rowtins & Co; Solicitors for the Respondents. 


5 P. K. Uto t3 Appsals dismissed. 


PRESENT: Lord Maugham, Sir John Wallis and 
Str George Rankin, 
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` MOTILAL HIRABHAI SPINNING AND MANUFACTURING 


CO., LTD. AHMEDABAD. 


[ON APPEAL FROM THE HicH COURT OF JUDICAT, RE 
AT Boanay.| 


License —Implied —Cosn duci —'Acliwg upon the licens” — Revocable Egutta- 
Me doctrine —Condti ct of pariles— Hatn tmplication- Contract~ Onus of 
establishing equily—Indian Easements Act {V ef 1882) s3, 58 5j, 
60 (6), 62. 


The Indian Easements Act, sectlon Co is not dealirg with the effect of an 
express contract belween the parties, but with the consequences to follow 
from a certain conduct on the part of the license, which if done 
on the land of the licensor might well give the licensee rights against 
him, 


. The words “acting upon the license" mean acting upon a right gianted to 
do upon tho land of tho grantor something winch wculd be unlawful in the 
absence of such right. A man dors not “act upon a license? if he does works 


€ 
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and incurs expense upon his own property. - Works done by the licensee où 
his own land may be done without the knowledge, of the licensor, and tt 
would bs impossible to hold.that the alleged licensor's land was bound in 
perpetuity (subject to, section 62) as the result of some works done by 
the alleged licensee on his own property, of which the former was 
unaware, 4 

The appellants and respondents are Cotton Mill Companies owning adjoining 
properties. The property of the appellants adjoins the Bombay Baroda and 


‘Contral Iodian Railway and lies between the land of the respondents and the 


railways, The basiness of all three companies was in fact managed Ly the 
same firm of managing agents from before 1903 until 1922. In 1¢03 the 
agency firm, as agents for the appellants, applied for a railway siding “for 
our mill as well as......the Motilal Hirabhai Mill (the respondents) under our 
management’. The appellants, by thelr managing agents accepted thé terms 
of the memorandum issue by the B. B. C. I. Railway Co, for the construction 
of sidings for the uss-of inills, The appellants, having constructed the siding 
on the lands of both companies? took'no steps until 1913 to recover any part 
of the Initial oost of the siding from the respondents ; in that year Rs. 7,410 
was debited in the appellants’ books tothe respondents as the respondents’ 
quota of theexpenses in réspeot of the siding. The respondents’ have in fact 
been debited, not only with the oost ot construction on their own land, but 
also with the ‘cost of construction of a/^part of the siding oa the appellants’ 
land, close to the boundary of ‘the respondents. The appellants 
gare notice to tbe respondents terminating their aser of tbe siding upon 


. the appellants’ land, and upon the expiry of that notice, the appellants refused 


to permit the, respondents! wagons, to pass over the appellants’ land and tore 
up a cectalci portion of the rails at a point on the appellants’ land. There- 
upon the respondents broigit a sult against” “the appellants for an injunction 
restraining the appellants from interfering with the respondents’ use of the 
siding 1 - 


Held, that, (1) Sectloa 60 (b) of the Indian Basements Act does not 


avail the respondents beoause there was no “acting upon the license" In the : 


execution of wocks by them ; 


- (a) If the respondents’ claim is on the footing of a license within the 
meaning of-Section 52 that license was revocable under Section 6g, and it has 
boen in fact revoked ; : 


(4) * “The respondents, to succeed in dubete any equity agitat the 
appellants, must be In a position to establish that the conduct of the-appellants 
at any time between 1903 and 1923 has been sufficient to fustify the legal tn- 
ference that they had by plain implication contracted that the license or way- 
leave to uso^the ralls on the appellants’” land would be perpetual: Lala Bent 
Ram v. Kundan Lal (1), and Canadian Pacific Rly. Co v. Tha King (2) applied. 
The reference to a contract in the principle as stated, does not mean that real 
consensus of mind between the two parties must be: inferred to haye existed, 
but that the conduct of the parties has been such that equity will presume the 
existence of such a conttact as a matter of plain implication. 

(1) (1899) L. R. 361.4, S8; LL. R. 21 All. 496. ` 

(2) [1931] A. C. 414. 
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(4) Noagreement can have been come to in fact, and no agreement can be 
Inferred as a matter of implication under which the license or way-leave was to 
be perpetual. 


(5) The ouus of establishing any equity against the appellants is clearly on 
the respondents. 

Privy Council appeal No. 56 of 1934 against the -decision of 
Marten, C. J., & Murphy, J. of the Bombay High Court. 


W. H. Upjohn K, C, and J. M. Parikk for the Appellant + 
No easement, license, or agreement was in fact granted or made 
by the appellant, or by any manager or agent acting or having 
authority to act on its behalf. No implication of any grant or 
license or agreement can be or ought to be made having regard 
to(a)the fact thatthe same person was manager and purporting 
to acl as agent of both companies, (b) the terms- of the agreement 
between the appellants and the railway Co., and the obligations 
upon and position of the appellants thereunder ; (c) the nature 
and character of the property, interests, obligations, and position 
of the appellants in respect of the siding. The respondents have 


"nof executed or made any works or constructions or made or 


incurred any expenditure in respect of the siding in question or 
upon the faith of the alleged easement, license or agreement. 
The acts of the common agent allowing the respondents to use 
the siding within the premises of the appellants were for their own 
convenience and benefit The respondents never -had a license 
within the meaning of the term in the Indian Easements Act, but 
ifthe respondents ara forced to make their claim on the footing 
ofa license, that license was revocable under section 62, and it 
has in fact been revoked. Inthe absence of a properly proved 
agreement complete as to all necessary terms, the appellants, 
have parted with no rights whatever. The respondents must 
either provea contract or fail. There can be no suggestion of 
estoppel: Zala Beni Ram v. Kundan Lal(1); Canadian Paare 
Rly. Co. v. The King (2). 


Gavin T, Simonds, K., C, and Sir T, J. Srangman for the 
Respondents: The proper implication from the facts is that the 
appellants granted to the respondents a license, to use the siding 
from the respondents’ properly to the siding, section 54. Such 
license was irrevocable under section 60 (b), the plaintiff having 
executed a work of a permanent character and incurred expenses 
in the execution thereof, ‘Phe facts entitle the respondents to 


(1) (1893) L. R, 36 I. A, 58 ; L L. R. at All. 496, 
(3) [1931] A. C. 414 (430). 
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the benefit of the equitable doctrine of Ramsden v. Dyson (1) ; 
Phmmer v. Mayor of Wellington (2); Municipal Corporation of 
Bombay v. Secretary of State (a). 

W. H. Upjohn in reply, the facts of the case do not justify 
any inference of an expectation of a permanent license encouraged 
in such a way as to create an estoppel. Canadian Pacific Rly Co. 
v. The King (4). 

C. A, V. 

Their Lordships’ judgment was delivered by 

Lord Maugham:—The appellant company—the Gujrat 
Ginning and Manufacturing Co., Ltd.—appeal from an injunction 
granted by the District Judge at Ahmedabad and affirmed by the 
High Court of Bombay restraining them from interfering with 
the passage of railway wagona between the respondents’ land 
and the line of the Bombay Baroda and Central India Railway 
upon railway lines laid down in the appellants’ premises. Part 
of the order complained of requires the appellants to replace certain 
tails which they had taken up. The suit was brought by the 
Motilal Hirabhai Spinning, Weaving and Manufacturing. Company, 
Limited (the respondents) in the Court of the Subordinate Judge 
at Ahmedabad onthe 29th June, r923. The Trial Judge had 
dismissed the suit. 

A third company, the Gujrat Spinning and Weaving Company, 
“Limited, has to be-referred to and ag its name is very similar to 
the name of the-appellanta; it will ‘be referred to in this judgment as 
the “third company "^ The three companies just mentioned 
appear all to have been engaged in cotton Manufacture, but it is not 
possible to form an opinion whether, and if so how far, they were 
rivals in business, or were in the habit of assisting one another, or 
were independent altogether. 

In 1903 the three companies had for à long time been managed 
by the same firm of managing agents and from before that year until 
his death in rgr3 the individual who in fact managed the affaira of 
all three companies was one Mansukhbhai On his death in-that 
year leaving an infant gon, the business of all three companies was 
in fact managed by his brother and partner Jamnabhai until 1922, 
when Jamnabhairetired. Different agents were then appointed for 
the respondents and for the appellants and in 1923 the present 
suit and another suit to be hereafter mentioned were. brought by 
the respondents. 

(1) (1866) L. R. 1 H.L. 129 (2) (1884) 9 A. C. 699. 
(3) (1904) I. L. R. 29 Bom. 585, 
(4) [1931] A.C. 414 (430). 


164 


P. C, 
1035. 
935 


The Gujrat Ginnlag 
and Manufacturiug 
Co ,Ltd., Ahmedabad 

v 


Motilal Hirabhai 
Spinning & Manuíac- 
turing Co, Lid, 
Abmedabad, 


164 


P.C. 


1935. 
Vma? 
The Gujrat Ginning 
and Manufacturing 
Co.,Ltd , Ahmedabad 


v. 
Motila! Hirabhai 


Spinning & Manufac- 


turing Co, Ltd., 
Ahmedabad. 


Lord Maugham. 


THE CALCUTTA LAW JOURNAL [Vor LXII, 


The railway siding which is the subject matter of the dispute 
was applied for in 19°03. It appears to have been completed and 
to have been brought into use about 1909. It continuad to be 
used by all three companies until after 1923. From Exhibit 30, 
& plan of the siding which has been put in evidence, it appears that 
at a point marked “ L " on the plan, where the line of the Bombay 
Baroda and Central Indian Railway runs north from Ahmedabad 
station to Sabarmati, is the entrance into the siding. This is upon 
the land of the appellants and on the appellants’ land the rails run 
towards the south to a turr-table at a point marked “E”. They then 
run to the west past a point marked “A” to a point marked "XP 


where they cross the eastern-western boundary between plot 209 


belonging to the appellants and plot aro belonging to the respon- 
denis, They continue to the west beyond “ X ? toa point named 
“B” on the plaintiff company's land." Between "A" and ^X" 
already mentioned the lines, though on the land of the appellants, 
are very near to the boundary. As originally constructed the 
siding had another branch, running southwards from "E to a point 
marked “ G” near to the eastern boundary of the appellants’ land. 
From “GPF this branch of the siding went westwards as far as 
* FI" on the land of the appellants and beyond “H” to "D" on 
the land of the respondents At present, however, there is no 
dispute about this portion “G”, “FL”, "D^, ‘The present dispute 
relates to the lines indicated by the letters “L”, "E^, “X”, the’ 
question being whether the respondents have in some and what 
sense a right of passage for their wazons over uL» “RY, “X” on 
the appellants land. 

In 1903 the original application for a siding was by letters 


dated 1sth October and and November, 1903. Both letters are 


written in the name of Jamnubhai Mansukhbhai, the agency firm, 
as agents for the appellants, whose name isat the head of the 
letters ; and in both the railway company is asked to givea siding 
“for our mill as well as the Gujrat Spinning and the Motilal 
Hirabhai Mill under our management.” The Bombay Baroda 
and Central India Railway Company in June, 1904, issued a 
memorandum of terms for the construction of sidings for the use of 
mills or other industries. This provided that the ordinary main- 
tenance would be done by the railway “ at the expense of the users 
of the siding " and that on the completion of the work to formation 
level all permanent way material would be provided, laid and main 
tained by the railway. The ussra were to pay to the railway 6 per 
cent, per annum on the cost of all works except maintenance. In 
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the event of the traffic being insufficient the railway company were 
to have the right to remove the permanent way materials unless 
the users should elect to pay extra, The siding was not to be used 
for any traffic other than that of the mill or industry for 
which it was originally provided. There is a further provision 
that :— 

"1r The Bombay Baroda and Central India Railway shall 
bave the right to construct or allow to be constructed under 
similar terms any extension of the siding and to work traffic over the 
siding to or from the extension for which extension a separate 
agreement with the railway company shall be entered into by the 
new applicants.” : 

There is a provision thet the users of the siding were to provide 
a weigh bridge and quarters for a weigh clerk and all labour neces- 
sary for weighing. The weigh clerk was to be a railway servant paid 


by the railway. As regards the responsibility for management, 


clause 14 provided :— 

"14. The users of all sidings constructed under these terms 
will ` have to provide for and bear costs of all operations within the 
sidings, except such shuntings by locomotives as the railway may 
undertake. They must see that railway rules and regulations for 
the working of such sidings sre strictly attended to by their 
employees and they will be held responsible for any accidents or 
loss or damage that may ensue, on neglect or disobedience of 
these rules by their employees. It will be the duty of the users of 
the sidings to obtain all such rules and to see that their employees 
are acquainted with them. - 

“ Further the users of the sidings shall be solely responsible for 
all damage done by -their employees to railway wagons and 
railway property of any description, while in use on the sidings, ” 

The appellants by their managing agents on the rst November, 
1904, accepted the terms of this memorandum, By letter dated 
15th February, 1905, the appellants were asked by the railway to do 
the earth work for the length of sidings. This involved the 
preparation of the ground inside the press compound, that is in and 
out between the various mill offices and buildings, In May, 1905, 
it was agreed by the appellants that the railway company, whose line 
was lower than the appellants’ land, should grade the siding inside 
the railway boundary on condition that if at any time it should be 


found necessary, the railway could call upon the appellants to` 


reduce the level of its land. On the 6th September, 1511, the traffic 
superintendent wrote to the appellants to say that he understood 
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that goods would be allotted to five milla giving the names of the 
three companies already mentioned and two others of which 
nothing further is heard. He went on to give instructions for the 
management and control of the traffic upon the siding. The 
appellanis were to send to the station master at Ahmedabad 
a requisition showing the number of wagons required on the 
following day. When empty wagons were supplied a checker 
was to accompany them to see to the loading and sealing of 
the wagons When loaded wagons got to the atation at 
Ahmedabad they were to be weighed at the weigh bridge 
and a railway receipt made out and given to a representative 
of the appellants who should call for it before 5 o'clock p. m. 
on the day of loading. The appellants weré to undertake the 
loading and sealing of the wagons and were to bear the salary of 
the checker, namely, Rs. 20 per mensem. These letters disclose 
the method by which the railway siding was controlled and managed 
by the appellants until 1922. 


^ The appellants having, on the lands of all threé companies, 
constructed the siding, save and in so far as this work was not 
done by the Bombay Baroda and Central India Railway Company 
itself, took no steps until 1913 to recover any part of the initial 
cost of the siding from the other companies ; nor is there prior to 
that year any note or memorandum or other evidence of any 
agreement as to the contributions to be made by the respondents 
or the third company, In that year, however, a sum of 
R& 7,410 was debited in the appellants’ books to the respondents 
as the respondents! quota of the expenses in respect of the siding. 
This charge included Ra. 1,916 for labour charges in respect of the 
respondents’ goods, Rs. 1,428 for interest anda sum of R$. 4,065 
perticularised thus :— 
“In respect of rails 1,444 feet that were laid, calculated at thé 
rate of Rs, 2-13-34 per foot, " 


The appellants debited themselves with Rw 16,535 in respect of 
5,874 feet of rails at the same rate, It now appears that 1,444 
feet, which is the basis of the charge to the respondents, is the 
addition of 1,052 feet being the length of the rails from point 
“A? to point “B” on the plan, and 392 feet the length of the rails 
from “H” -to “D”. The respondents are thus in a position to say 
that they have in fact been debited not only with the cost of 
construction between "X" to “B” on their own land, but also with 
the cost of construction between “A” and ,.X" a part of the siding 
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which is on the appellants’ land, though close to the boundary 
of the respondents, 

There isin evidence & letter dated asth TS I9T3, 
whereby the appellants write to the respondents explaining this 
charge of Rs. 7,419 and saying “ Please credit to our account as of 
the rst July, 1913” The respondents in their own account book 
comply with this request, entering the following explanation :— 

“In the year 1906 ‘Siding’ was taken up in our mills, Rs, 33,648 
being the total amount in respect thereof as well as the coolie 
charges for goods that arrived by railway, were carried forward as 
claimable under the siding account at your place up to the date 
3oth June, 1913. The following amount out of it came to our share. 
Received a bill in respect thereof from you on the date the asth 
September, 1913. This amount is credited on the strength of it, ? 

As regards the initial capital expenditure incurred by the railway 
itself, this appears to have amounted to Rs 5,364-8-0 and an 
annual payment was due to it of (2) interest at 6 per cent, upon 
this outlay and (5) maintenance charges fixed at the average 
annual rate of Rs, 89-4-0. In 1915 we find the railway charging the 
appellants a proportion of these amounts calculated upon the 
ratio between the number of wagons used by the appellants and the 
total number of wagons used by the “ Rajnagar siding " and the 
Gujrat siding". The evidence to identify the name '' Rajnagar ” 
with the respondant company’s mill is not plain, but the 
respondent company cannot and do not claim to show that they 
have become liable to the railway for any future sums in respect 
of interest or maintenance charges independently of user of the 
siding by the respondents, 


When in 1923 the respondents and the appellants came under 
the management of different persons the position was not only 
that the appellants were exercising the active management and 
control of the siding and thus regulating the traffic of all three 
companies, but the appellants were using a number of godowns on 
plot aro, part of the respondents’ land near its eastern boundary. 
The respondents purported to put an end to fbe permission under 
which the appellants were stoiing certain materials on this portion 
of plot aro and required the appellants to give them possession of 
the godowns which the appellants had built This gave rise to a 
suit between the parties brought by the present respondents on 
the aoth February, 1923, which was dealt with on appeal by 
the High Court at Bombay shortly before it dealt with the present 
sui, This other case 13 reporled as Gujrat .Ginning and Mar 
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facturing Company, Limited v. Motilal Hirabhai Spinning and 


Weaving and Manufacturing Company, Limite], (1). The plaintiffs 


The Gujrat Ginning Gas in that suit was to the effect that the two companies, while in the 
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hands of the same manager, were using each others things, articles, 
buildings and land, because of the friendly relations existing between 
them as neighbours. Accordingly that no right arose to either 
party out of such user and it could be stopped at any time. This 
view so far as regards that part of plot aro on which the godowns 
were situate did not prevail in the end. The High Court found. 
that there was an irrevocable license either under section 54 of 
the Indian Easements Act, 1882, or on the principle laid down in 
Ramsden v. Dyson (2). In the result the defendants accepted a 
lease upon terms which included the payment of a rent. ` 

' The appellants’ report to the demand that they should evacuate 
plot aro was to give notice to the respondents terminating their 
user of the siding upon the appellants’ land. Three months’ notice 
was given to the respondents by letter dated 8th March, 1993, 
and upon the expiry of the three months the appellants refused 
to permit the respondents’ wagons to pass over the appellants’ 
land and tore up a certain portion of the rails at a point on the 
appellants’ land, Hence the present suit. 

In the Trial Court the suit was dismissed upon the ground that 
the respondents had laid their case as a case of co-ownership in - 
the siding, and that effect could not be given to any other form of 
claim. On appeal to the District Judge an attempt was made 
to amend the plaint in the manner now to be stated, but it does 
not appear that this was formally permitted :— 

“Para, rA, The plaintiff company claims to be a co-owner of 
the siding, but if for any reason their co-ownership of the whole 
siding is not held proved then in the alternative the plaintiff 
company submits that the original application for the railway siding 
having been made for the use of the three mill companies and 
the siding having been granted by the railway company for the 
three mill companies and the management of the three companies 
having been atthat time and for several years thereafter in the 
hands of the late Seth Mansukhbhai Bhagubhai the senior partner 
in the firm of agents of the three companies and the defendant 
company having demanded &nd received from the plaintiff company 
their share of the cost of the siding, there was an implied grant of 
the use of tbe portion ofthe siding passing through defendant's 


(1) (1928) I. L. R. 53 Bom, 79a. 
(3) (1866) L, R, 1 Hi Ly 129, 
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. land and the defendant is now estopped from contesting the gtant 
or stopping the use of this portion of the siding by the plaintiff in 1935; 
view of the fact that the plaintiff company has spent a large amount The Gujrat Gloning 
of money in the construction and maintenance of the portion of and Manufacturing 
the sidi their own land, which portion has been allowed to be rian aan 
ing on their own land, po y. 
used by the defendant company to take their cloth, etc., to the icy EMILE 
cloth godown. ” turing Co , Ltd., 
The learned District Judge has stated that only one finding of  Abmedabad. 
fact was disputed on the appeal, namely, whether or not included ^ Lord Maughan, 
in the 1,444 feet of rail which the respondents paid for is the line m 
from "A" to “X” which ison the appellants’ land. He found 
that this was the fact though ‘the point is not of much importance 
on the legal aspect of the case." The learned District Judge 
took the view that if the appellants were to obstruct the use of the 
siding by the other two comparies, they would be liable in a suit 
for damages to the railway company quite apart from tbe rights 
of the companies, //er se. He considered that, if the other mills 
had objected to a siding being given to the appellants alone, the 
railway company would in all probability have insisted upon a joint 
scheme. He regarded the agreement for a siding as having been 
made between the railway company, the appellants and the other 
two companies, He further considered that the demand of part of 
the cost of construction from the respondents had led to the respon- 
dents altering their position by laying rails on their premises and 
by paying for part of the work done on the appellants’ land. In 
the result he held that if the respondents’ right could be put no 
higher than that of a license, it was an irrevocable license. ‘He 
found, however, that the right was an easement within the defi- 
nition of the Indian Easements Act, 1882. Accordingly the learned 
District Judge granted the injunction which is now complained of 
and framed it in these terms ;— 
“ A permanent injunction should be issued against the defer 
dants (respondents) and their servants or their agents probibiting 
them from causing any interference or obstruction when the plain 
tiffs and their agents sbift the railway wagons from the siding 
acquired from the Bombay Beroda and Central Indian Railway 
to the plaintif’s compound, via the railway lines laid in the defen- 
dants’ boundary limits, and further, the defendant respondents 
should be ordered to replace at their own costs the rails of the 
siding, going westwards from the turntable (marked 'E' in the 
plan), which were removed by the defendants, and restore the siding 
to its original condition, And if [the defendants respondents fail 
' i 2 


t 


"140 


P.C. 


EET 


1935 
a 
The Gujrat Ginning 
and Manufacturing 
Co.,Ltd., Abmedabad 


v. 
‘Motilal Hirabbal 
‘Spinning & Manufac- 


‘toring Co., Ltd, 
Ahmedabad. 


— 


, THE CALCUITÀ LÀw JOURNAL, [Vou LXIiL. 


to do 8o, the plaintifis appellants can, at the cost of the defendants 
cause the rails removed to be laid again through court and reatore 
the siding to its original condition and that the defendants should 
be prohibited from removing any Jof the rails of this siding in 
future, ” 3 

In the High Court Marten C. J.jheld that the respondents had 
been given a license witbin the meaning of sections 52 and 54 
of the Basements Act and that it was[irrevocable under section, 6o(5). 


. He also held that upon principles of equity laid down in a line of 


cases beginning with Aasssden v. Dyson (1) (supra), the respondents 
having relied upon an expectation that they would be givens 
right to use the siding on the appellants’ land, the appellants could 
not terminate such user, He thought that there was considerable 
difficulty in saying that the right of the respondents amounted to. 
an easement as there was here no definite agreement of which 


'specific performance could be obtained or for breach of wbich 


damages could be given. The learned Chief Justice considered, 
however, that the injunction granted by the District Judge was 
not altogether fair to the appellants, unless it were coupled with 
‘some terms to be imposed on the respondents. On this view nego- 
tiations and arguments proceeded in the High Court for the purpose 
of settling an agreement whereby for a rent and upon certain 


‘terms the respondents were to be given a way-leave. In. the end 


the appellants, regarding the terms as unreasonable, refused to 
enter into the agreement, whereupon the High Céurt dismissed the 
‘appellants’ appeal, maintaining the injunction as granted by the 
District Judge. Murphy, J., who agreed with the order proposed 
by the learned Chief Justice, took the view that there was an 
implied agreement between the two mills by which the appellants’ 
mil gave the respondents’ mill a licenso to use the track 
traversing the appellant mil's ground, He, too, thought that the 
‘tight, though in the nature of an easement, did not amount to 
one, and fell within the definition of a license; and that under 
section 62(2) of the Easements Act, the license had become irre- 
vocable because the licensee had been allowed to put up permanent 
structures. 

Mr. Upjohn for the appellants before the Board disputes that 
the permissive user gave rise to apy rights, but contends that 
if a license was at any time granted the license was revocable. He 
lays stress on the fact that the mutual arrangement or pooling 
arrangement under which the siding was brought into use, involved 


(1) (4868) L; R. 1 H. L. 12g. 
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many active duties of management and conirol and coneiderable 
expənse on the part of the appellants, In the abserce of a properly 
proved agreement complete as to all necessary terms, the appellants, 
in his submission, have parted with no rights whatever. - Still less 
have they altered in position from that of land-owner adjoining the 
railway in a position of advantage vis-a-vis the other companies, to 
the position of owner of a servient tenement. Mr. Upjohn also criti- 
cises the terms of the injunction granted by the Courts below as 
being too wide and amounting to an actual preference given to the 
respondents’ wagons upon the siding over the appellants’ land. 
Mr. Gavin Simonds for the respondents, while not contending that 
the respondents’ right amounted to an easement, contends that 
it did amount to a license; that the license was irrevocable under 
clause 60(4) of the Easements Act, and that in any case the facts 
entitle him to the benefit of the equitable doctrine of Ramsden v. 
Dyson (1) (sugra) and other cases of that kind. 

The.case having come before the High Court of Bombay on 
. second appeal their Lordships are bound by the District Judge’s 
findings of fact, but it is evident and it was not disputed that the 
matters in contest are questions as to the proper legal effect of 
proved facts and are therefore questions of law. 

The first question is whether the respondents are entitled under 
the Indian Easements Act (V of 1882) to an irrevocable license 
to use the part of the siding on the appellants’ land for the purpose 
of obtaining access with trucks and engines to the railway line. 
This depends on the provisions contained in section 52 (where a 
license is defined), section 54 (wbich provides thata grant of à 
liceuse may be expresa or implied from the conduct of the grantor), 
and section 60, which is in these terms :— 

* A license may be revoked by the grantor unless— 

(a) it is coupled with a transfer of property and such transfer i is 
in force ; 

(2) the licentee, acting upon the license has executed a work of 
a permanent character and incurred expenses in the execution, " 

Their Lordships are willing to assume for the purposes 
of this appeal that the true inference from the admitted act 
of Mansukhbhai as agent for the three companies in con 
structing sidings on the lands of tbe three companies is that 
the appellants acted as agents for the respondents in com 
structing the line on that company’s land from “X?” to 
"B", and that that part of the work may be regarded as 


(1) (186s) L. R. 1 H. L, 129. 
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o _ work ofa permanent character. Having regard to the subsequent 
1935. apportionment of the expenses, it may be right also to infer 


The Gujrat Ginning that the respondents incurred expenses in the execution of that 
Colla AES work. But their Lordships are unable to see any ground for 
y the further contention that those works were executed while 
S Kaum Batons “acting upon the license". Those words must mean (see section 
turing Co i Ltd, 52) acting upon a right granted to do upon the land of the grantor 
5 pub d. something which would be unlawful in the absence of such right 
Lord Maugham. A man does not "act upon a license” if he does works and incurs 
NM expense upon his own property, That he can do without anyone's 
license, It was suggested that the subsection might be construed 
to include an acting on the promise or ths statements by an 
alleged licensor from which the expectation of a license could 
reasonably be inferred. It may be observed that such words 
would require some explanation and qualification before they 
could properly find their way intoa statute, Works done by the 
licensee on his own land may be done without the knowledge of 
the licensor, and it would be impossible to hold that the alleged - 
licensor's land was bound in perpetuity (subject to section 62) ' 
asthe reault of some. works done by the alleged licenses on his 
own property of which the former was unaware. Moreover the 
section is not dealing with the effect of an express contract be- 
tween the parties, but with the consequences to follow from a 
certain conduct on the part of the licensee which if done on the 
land of the licensor might well give the licensee rights against 
him. Their Lordships see no reason in these circumstances 
for departing from what appears to them to be the natural 
meaning of the words, The result is that section 60 (4) does 
not avail the respondents because there was no acting upon the 
license in the execution of works by them, and if the respondents 
are forced to make their claim on the footing of a license within 
the meaning of section 52 of the Indian Easements: Act that 
license was revocable under the first words in section 62 and it has 
been in fact revoked. | 
There remains the question whether the respondenta sre in 
in a position to rely on an equitable doctrine and relying on that 
-equity to call upon the Court to intervene for their protection 
in such a manneras it thinks fit. The doctrine in question is 
said to be that which was invoked in FPémmer v. Mayor of 
Wellington (1) and Ramsden v. Dyson (supra) (a). Both these 
(1) (1884) 9 A. C. 699. 
(2) (1865) L. R 1 H. L. 129. 
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authorities were considered by this Board in the recent case of 
Canadian Pacific Railway Co.v. The Kimg(r), and their Lord- 
ships are therefore absolved from the task of explaining the 
grounds on which these earlier authorities were decided. 
The preciss point involved in the present case may be 
formulated as follows:—Are the respondents in a position 
to establish that the conduct of the appellants at any time 
between 1903 and 1923 has been sufficient to justify the legal 
inference that they had by plain implication contracted that 
the license or way-leave to use the rails on the appellants’ land 
would be perpetual? It wil be noted that this is an adapta- 
tion of the principle laid down inthe case of Zala Beni Ram v. 
Kundan Lai (2) by Lord Watson in . delivering the judgment of the 
Board, a principle which was approved in the judgment in 
Canadian Pacific Railway Co v. The King (sufra) (1) The 
reference to a contract in the principle as stated does not mean 
that real consensus of mind between the two parties must be 
.inferred to have existed, but that the conduct of the parties has 
been such that equity will presume the existence of such a contract 
as a matter of plain implication. 

Their Lordships are unable to come to the pon ntn that 
the respondents have established any such proposition, It is 
important to bear in mind that the appellants’ land lies between 
the land of the respondents and the railway, and that the aprel- 
lants on the one hand had no need to havo a way-leave over 
the respondents! land, and on the other hand were apparently 
in a position to exact onerous terms from the respondents as 
acondition of granting them any license to cross the apppellants’ 
land. Their Lordships do not doubt that in a proper case an 
inference might be drawn from the acts of the common agent 
for two adjoining landowners that the landowners had entered 
into such a contract as is now, in:question for their mutual 
advantage. But inthe present case the suggested arrangement 
was very clearly for the benefit of the respondents, and the 
only advantage which it is suggested that the appellants gained 
by it was that they were ina position to promise to the railway 
company some additional use of the siding. If there had been 
seperate agents for the appellants and respondents it scoms 
certain that if an agreement had been made there would hava 
been provision for a way-leave rent to be paid by the respon- 


(1) [1931] A. C. 414. 
(3) (1899) L. R. 26 1. A. 58 ; I. L. R. 21 All, 496. 
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dents, and n clause giving control of the siding at all times to 
the appellants as already agreed with the railway company. 


"Further, there might well have been a clause enabling the 


appellants to determine the licensa on notice if at any time 
they required to use ihe An for other purposes or in some 
other way. 

In the absence. cf anything of this kind it seems to their 
Lordships that no agreement can have been come to in fact 
and that no agreement can be inferred as a matter of implica- 
tion under which the license or way-leave was to be perpetual, 
The strong probability is that the use of the siding by the 
respondents while there was a common agent was purely per- 
missiye,and that the payment by the respondents of the small 
sum of Rs. 4,065 in rgr3 was thought by the common agent to 
be a fair charge to make against them having regard to the use 
already had, the whole cost of which had hitherto been discharged 
by the appellants. 

In these circumstances their Lordships do not think that the. 
respondents. succeed in establishing any equity against the Ies 
lants, and the onus of doing 80 is clearly on them. 

Their Lordships willtherefore humbly advise His Majesty to 
reverse the judgment appealed from, to discharge the injunction 
granted, and to dismiss the action ; to order that the costs, if any, 
paid by the appellants under the Decrees of the District Judge at 


. Ahmedabad and of the High Court be repaid to the appellants 


by the respondents, and that the respondents do pay the costs of 
the appellants in all the Courts, The respondents must pay to the 
appellants the costs of this appeal, . 


H. S. L Polak & Go: Solicitors for the Appellants, 
T. L, Wilson & Co; Solicitors for the Respondents. 


S5, P. K, : Appeal allowed ; 
Action dismissed. 


Vor, LXIII.] HIGH COURf. 


APPELLATE CIVIL. 
Before Mr. Justice R. C. Milfer.- 


CHORMAL BALCHAND FIRM OF CHOWRAHAT 


v. 


KASTURI CHAND SERAOJI AND ANOTHER, - 


Foreign judgmeni— Cleil Frocedurs Code (Act V of 1908), Sec. 13— Evidence of 
creation of obligaiton-—~Turisdiction—Voluntary submission — Non-resident 
defendant pleading waht of jurisdiction—Court of competent furisdiction— 
Civil Procedure Code, section 44—Cieil Procedure Cods (Act X of 1877), 
section 434—Notification issued by the Gowerner-General im Coxncil—~ 
Execution of decree passed by Cooch Behar Court—Such Court, if can decide 
as te nullity of decree passed by Cooch Behar Court — Such Court's dectriow, 
tf bars a sult on foreign judgment—Res judicaia— Election of remedies— 
Suck executing Court, if a transferee Court. 

By the law in force in the Cooch Behar State, a Civil Court In that state can 
entertain a sult other than a suit for Immovable property, If the cause of action 
hed arisen wholly or partly within the Jurisdiction of the Court, 


Ifa nomresident defendant appeais in a foreign Court, pleads that that Court 
has no jurisdiction and also pleads to the merits, he submits to the jurisdiction of 
that Court voluntarily. 


Semis, even if the defendant does not plead to the- merit of the case, he 
submits to the jurisdiction voluntarily. - ya 

The question whether a foreign Court was a Court of competent jurisdiction, 
must be determined not by the territorial law DA ED DARE RAE E HR 
rules of Private International Law. - 


In a personal action a foreign Court bas jurisdiction in an international 
sense If 


Firilly] the defendant is the subject of the foreign country in which the 
judgment has been obtained } or 


Secondly, the defendant bs a resident In that foreign country cim the action 
began;or — 

Thirdly, where the defendant in the character of the plaintiff bad selected 
the forum In which he is afterward a sued ; or, 


Fourthly, where the defendant had voluntarily appeared in that Court and 
submitted to its Jurisdiction ù or 


Fifthly, where the defendant kad contracted to submit himself to the foreign 
forum in which the judgment was obtained, 


* Appeal from Appellate Decree No. 46 of 1954, against. the decree of I. P. 
Baroosh Esq., Additioos! District Jadge of Assam Valley Districts (at Jorhat), 
dated the a6th June, 1934, affirming that of E K, eee Psg, Munstt, 
Sibsagar, dated the 15th July, 1931. 
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Rousilion v. Reusillon (1) referred to. 

There may possibly bea sixth case, namely, where the defendant has real 
estate within the foreign jurisdiction in respect of wis the cause of action 
arose while he was within that jurisdiction. 

Amanuel v, Symon (2) referred to. 


No territorial legislation can give jurisdiction, which any foreiga Court ought 
to recognise against absent forelgners who ows no allegiance or obedience to 
the Power which so logislates. 


Principles by which is comity of nallons accords to forelga judgment 


recognition stated. 


Section 13 of the Code of Civil Procedure is based on the principle that the 
foreign judgment is looked upon as creating u substantive legal obligation. 
Anything which either, (a) negatives the existence of that legal obligation or 
(b) excuses the defendant from the performance of It must bs a good defence to 
an actien on a foreign judgment. Fraud is accordingly a good defeoce ; that 
the proceedings of the foreign Court wore agalnst natural justice is another 
defence ; that such a judgment was not on the merits is another, These three 
defences are the grounds, which according to the principles of Private Inter- 
nations! Law, excuse the defendant performance. Absence of jurisdiction in 
the foreign Court 1s that which negatives the creation of that obligation by Its 
Judgment. i . 

A mult on a foreign Judgment can be defeated on one of two. grounds, namely, 
(a) either by showing that the Court which pronounced the foreign judgment 
exoeeded Its jurisdiction given by tbe foreign law, that is by tbe law of the Court 
passing the Judgment, or 

(b) because the forelgn Court had no jurisdiction according to the principles 
of Private International Law, e.g. the defendant was not subject to Its 
jurisdiction. ' 

À decision of a Court of a Native State does not cease to be a decree of a 
forelga Court simply because a notification under section 44 of the Code of 
Civil Procedure has been Issued, Section 44 of the Code of Civil Procedure oaly 
alters the procedure for enforcing foreign judgments of a particular class, 
namely those passed by Native States, where the necessary notification has been 
iwued by the Governoc-G eneral In Council. The analogy of transferee Court 
does nct apply. 


The provisions ot the Civil Procedure Code relating to transfer of ieee for 
execution applies only to decrees made by British Indian Courts and transferred 
to another British Indian Court, : 


When a decree of a foreign Court is sought to be executed in a British Indian 
Court under the provisions of section 44 of, the Code of Civil Procedure, all 
objections which would be open toa defendant in a suit instituted under section 
13 of the said Code to enforce a foreign judgment, would be open io the 


(1) (1860) 14 Ch. D. 351 (371). 


(2) [1908] 1 K, B, 302 (309). - Fog. o 


^ 
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The decision of the Court of execution in such a case is final between the 
parties and will bar a suit under section 13 of the Code of Civil Procedure. 


The plaintiff sued the two defendants In the Danhata Court In Cooch 
Behar State for the recovery of Rs 400 as damages for breach of 
contract. The defendants were residents of British India and they resided 
at the date of the suit and at all material times in the District of 
Gauhati in British India. The contract however was framed in Cooch 
Behar. The phint was filed in the Danbata Court against the defendant 
No 1 described as major and defendant No.2 as minor, but no guardian was 
proposed by the plaintiff at the time. Defendant No. 1 was after the filing of 
written statement proposed as Zuardian-ad-litem and so appointed by an order of 
the Court. Defendant No. 1 filed a written statement on his own behalf, 
Pleaded want of jurisdiction of Court, denied the correctness of allegation as to 
the manner and the time at which the cause of action, was said to have arisen 
and that he was not stating the defence on the merits, that he would plead to 
the merits when the suit would be instituted in the proper Court. Defendant 
No. 2 did not at all appear and contest the sult. The defendants bad not entered 
Into a contract with the plaintiff agreeing to be sued In the Cooch Behar State 
and the cause of action in this sult had no reference to their immovable property 
situate in the Cooch Behar State Issues were settled in the presence of 
defendant No, 1, whose pleader appeared in the Court and assisted tke Court in 
settling proper issues. On this date the sult was adjourned. On the adjourned 
day the sult was heard by the Additional Naib Akhilkhar (who exercises the same 
functions as a Munstff in a British Indian Court) of Danhata Court. There was 
no appearance of the defendants on the date The Court decided the question 
of jurisdiction in favour of the plaintiff and then took evidence produced on 
behalf of the plaintiff and decreed the sult ex parte against both the defendants. 
The decree was sought to be executed by the plaintiff ina British Court, namely 
the Court of the Munsiff of Shibsagar. On an objection belog taken to the 
execution, the learned Munsiff of Shibsagar dismissed the application for execu- 
tion on the ground that the decree passed by the Danbata Couit was a nullity, 
He held that though a part of the cause of action arose within the jurisdiction of 
that Court, that is in the Cooch Behar State, as the defendants were at all 
material times, inchiding the time when the suit was instituted in the Danhata 
Court, residents of British India and had not submitted to the jurisdiction of 
the said Court, the sald Court bad no jurisdiction to pass the decres. The plaintiff 
then instituted the present suit in the Court of the Munsiff of Sibmgar to enforce 
the judgment of the Danhata Court under the provisions of section 13 of the 
Code of Civil Procedure : 

Held, that the Danhata Court had no jurisdiction to try the sult within the 
meaning of section 13 of the Code of Civil Procedure, aud a suit to enforce that 
Judgment was not maintainable. 

That the defendant No 1 having voluntarily submitted to the abida of 
Danbata Court, could not be allowed to turn round and impeach the Judgment on 
- the ground of Incompatency of the Conrt passing it when it was sought to be 
enforced in another Court. 


That the Munsiff of Shibsagar bad jurisdiction by reason of notification lasued 
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by the Governor-General in Council under section 434 of the Code of Civil 
Procedure of 1877 (corresponding to section 44 of the present Code, 1908) to` 
entertain the application for execution which the plaintiff made in that Court. 

That the plaintiil’s sole remedy was to apply for execution of tbe decree 
passed by the Danhata Court and hence bis suit to enforce the judgment was 
not maintainable. 

That even if the plaintiff had two remedies, namely, either to Institute a -sult 
under section 13, or to apply for execution under section 44 of the Code of Cini 
Procedure, he having elected the latter remedy and having been unsuccessful 
could not again sue under section13. He was barred on the well established 
principles relating to election of remedies : 

Gulab Keer v. Badskah Bokadur (1) followed. 

That the Munstff of Shibmgnr, so far as an executing Court, had jurisdiction 
to decide the question whether the Denhata Court was a Court of competent 
Jurisdiction and his decision oo this point was final between the parties and hence 
the suit was barred by the general principles of res judicata. —— 

That the Muns of Shibsagar, so far gs an executing Court, was not a 
transferee Court. 

Appeal by the Plaintiff. 


Dr. Bijan Kumar Mukherjee and Mr. Joy Gopal Ghose for the 
Appellant. 


Mr. Sanat Kumar Chatterji for Dr. Radha Binode Pal for the 
Defendant No. x Respondent. 

Mr. Bireswar Chaiterj: ior the Deputy Registrar, 
| C, A, V, 

'l'he following judgment was delivered : 

This appeal arises out of a suit instituted to enforce a foreign 
judgment, namely a judgment pronounced by the Additional 
Naib Akhilkbar of the Court of Danhata in Cooch Behar State. 
‘The Additional Naib Akhilkhar in Cooch Behar Courts exercises 
the same functions asa Munsiff ina British Indian Court, The 
plaintiff bas lostin both the Courts below, Hence this appeal 
has been preferred by him. 

In the beginning of 1927 the plaintiff sued the two defendants 
inthe Danhata Court for the recovery of the sumof Rs, 400 as 
damages for breach of contract. The defendants are residents 
of British India and they resided atthe date of the suit and at 
all material times in the District of Gaubati in Britrish India. 
The contract however waa formed in Cccch Behar. The pleint 


‘was filed in the Danbata Court with tbe defendant No. 1 described 


as n major, and defendant No. zas a minor, but no guordian was 


(1) (1909) 10 C, L. J. 420; 
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proposed by the plaintiff at the time when the plaint was filed. 
Defendant No, x was later on proposed as guardian-ad-litem and was 
appointed as guardian-ad-litem by an order dated the 6th August, 
1927. Onthe aoth July, 1927, defendant No.1 filed a written 
statement in the suit. It was filed on his own behalfand not on 
behalf of defendant No. 2, and at a time when there was not 
even a proposal by the plaintif to appoint him as guardian-ad- 
litem of defendant No. s. In paragraph 1 of the said written 
statement defendant No.1 stated that the Danhata Court had no 
jurisdiction as the defendants did not carry on business in the 
Cooch Behar State and had no place of residence within that 
State, In paragraph a he states that the allegations made in the 
plaint as to the manner in which and the time at which the cause 
of action is said to have arisen are nottrue. In paragraph 3 it 
is stated that the defendant No. ais a minor, and that the suit 
could not proceed tila guardianad-litem is appointed for him, 
In paragraph 4 he states that “us the Court had no jurisdiction 
he is not stating his defence on the merits and that he will plead 
to the merits ifand when the suit is instituted ina Court having 
jurisdiction." Then there follows a statement to this * effect 
“Prayer, the plaintiffs suit be dismissed and costs together with 
interest be awarded to the defendant firm for being harrassed, 
And all statements in the plaint which have not been er- 
. pretaly admitted in the wiitten statement must be taken as 
denied” 

On this written statement being filed the Danhata Court framed 
issus on the oth September, 1927. One of the issues related 
to jurisdiction. These issues were settled in the presence of defen- 
dent No, 1, whose pleader appeared in the Court and assisted 
the Court in settling proper issues. Onthis date the suit was 
adjourned to the arst September, 1927, for hearing. 

Defendant No, 2 never appeared in the Danhata Court at any 
stage of the suit either through his proposed guardian defendant 
No. ror through any other guardian. On the records of the 
Danhata Court which have been made a art of the records of 
this suit, it cannot be said that defendant No. a ever submitted 
to the jurisdiction of the Danhata Court. 

On the 27st September, 1927, the suit was heard by the Addi- 
tional Naib Akhilkhar of Danhata Court. There wns no appearance 
of the defendants on that date. The Court decided the question 
of jurisdiction in favour of the plaintiff and then took evidence 
produced on his behalf and decreed tbe suit ex parte against both 
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the defendants, This decree was sought to be exeswisd by the 
plaintiff in a British Court, namely the Court of the Munsiff of 
Shibsagar, On an objection being taken to the execution, the 
learned Munsiff of Shibsagar dismissed the application for execu- 
tion on the ground that the decree passed by tke Danhata Court 
wasa nulity. He held that though a part of the cause of action 
arose within the jurisdiction of that Court, that is in the Cooch 
Behar State, as the defendants were at all material times, including 
the time when the suit was instituted in the Danhata Court, resi- 
dents of Dritish India and had nct submitted to the jurisdiction 
of the said Court, the said Court had no jurisdiction to pass the 
decree. 

On the 18th February, 1931, the present suit was instituted 
in the Court of the Munsiff of Shibsagar to enforce the judgment 
of the Danhata Court under the provisione of section 13 of the 
Code of Civil Procedure. Both the Courts below have dismissed 
the suit on the ground that the Danhata Court was nota Court 
of competent jurisdiction. Hence the present appeal by the 
plaintiff. 

By the law in force in the Cooch Behar State, a Civil Court 
in that State can entertain a suit, other than & suit for immovable 
property, if the cause of action had arisen wholly or partly within 
the jurisdiction of the Court, That isto say the provisions akin 
to section 20 of the Code of Civil Procedure is in force in that. 
State. 


Dr Mukherjae who has appeared for the appellant has urged 
before me (i) that the Danhata Court was a Court of competent 
jurisdiction and (ii) that the defendants have no defence to the 


 &clion as they submitted to the jurisdiction of the Danhata Court. 


At the time of the hearing of the appeal I asked him to consider 
the effect of the order of the learned Munsiff of Shibsagar by which 
his client’s application for execution had been dismissed and 
I pointed out to him the notification issued by the Governor 
General in Council which has authorised British Indian Courts to 
execute decrees of Civil and Revenue Courts established in Cooch 
Behar, On that Dr. Mukherjee urged that the British Courts in such 
acase would be transferee Courts and would have no power to 
decide the question as to whether the decree so passed was passed 
with jurisdiction or not He accordingly says that the finding of 
the Munsiff of Shibsagar dealing with the application for execution, 
that the Danhate Court was not a Court of competent jurisdiction is 
not binding on his client. 


Vor. LXIIL] HIGH COURT. 181 


—- 


On the first point formulated by him he urges that the compe- Civit- 
tence of a foreign Court must be judged by the law relating to 1936, 
jurisdiction in force in that foreign state, and as the Danhata Court Chormal Balohand 
could by that law entertain the suit, as part of the cause of action ` Firm of Chowrahat 
arose within its jurisdiction, the jadgment sought to be enforced in Kasturi Chand 
this suit was a judgment pronounced by a Court of competent aie 
jurisdiction within the meaning of clause (a) of section 13, 

To support the said proposition he relies upon the cases of 
Rambhat v, Shankar (1); Tadegalli v. Sysd Mir Gulam (2); Smith v. 

The Indian Textile Company (3)and Gaskwar Baroda State Raifway 

v. Habibullah (4). On the said point he also urges that even when a 

defendant appears under protest in a foreign Court which has not 

otherwise jurisdiction to entertain the personal action, the defen-. 
dant must be taken to have voluntarily submitted to its jurisdiction. 

In support of this proposition he relies on Harris v. Taylor (5). 

I will deal with these two points as also the point as to the effect of 
the order of the Munsiff of Shibsagar by which the application 

for execution of the decree passed by the Danhata Court has been 

dismissed together. Whatever observations I make in the course of 
this judgment has reference to $ersosal acdions only, ag in this case 

I am concerned only with the judgment of a foreign Court, e, g. the 

Danhata Court, on a personal action. 

A judgment pronounced by a domestic tribunal has its force and 
sanction on the ground that it is judicial order of the sovereign 
pronounced by the mouth of one of its tribunals and can be 
enforced by processes of execution within its territories, A jadg- 
ment of a foreign tribunal cannot obviously have its force and 
sanction on such a ground. It has no right to claim recognition 
beyond jurisdiction, but the comity of nations accords to such a 
judgment a certain recognition, Such recognitions are accorded 
by different countries on three distinct principles, namely :— 

I. The foreign judgment may be adopted by.the domestic , B 
Court as its own, and admitted to execution within its jurisdiction. E 
, This is done in many of the countries on the continent of 
. Europe. This is.a system of exgress co-operation of the domestic 
Courts with the foreign Courts Section 44 recognises this prin 
cipl§ only with regard to particular classes of foreign Courts, 


(1) (1901) I. L. R. a5 Bom. 538. 
(a) (1903) I. L, R. 29 Mad. 69. 
(3) (1927) I. L. R. 49 All. 669, 
(4) (1932) 32 All. L. J. 1093 

(5) [1915] 2 K. B. 580, 
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namely Courts situate within the territories of Native Princes or 
States in alliance with His Majesty, In the case of such Courts 
the Governor-General in Council has to issue a notification under 
section 44 of the Code of Civil Procedure. 

II. The foreign judgment may be received as evidence of 
the ereafiot of an obligation. This is the footing on which English 
Courts proceed. The original obligation also remains, and a 
suit may be brought on the original obligation in England, if the 
English Courts have jurisdiction to entertain a suit on it, or the 
foreign judgment obtained on tbe original obligation can be 
enforced in England by an action In Seith v. Nicolls (r) 
Tindal C. J. observed thus: "If then the judgment has not 


: altered the nature of the rights between the parties, it appears 


to me that the plaintiff has the option either to resort to this 
original ground of action or to bring an asswuesgsit on the judg- 
ment recovered," It is on this principle that foreign judgment 
may be received as evidence of the creation of an obligation that 
English Courts proceed in allowing such a judgment to be enforced 
by an action and this is the basis of section 13 of the Code of 
Civil Procedure. 

Til. The foreign judgment may bə received as evidence of 
the original obligation ina suit brought on the primary cause of 
action, This is the principle adopted ina few European States 


'& g Spain, Norway and Sweden. 


The second principle being the principle on which the English 


- System, adopted in this country by section 13 of the Code, is based ; 


—that is the foreign judgment is looked upon as creating a substan- 


‘tive legal obligation, it follows that anything which either (a) 


negatives the existence of that legal obligation or (b) excuses the 
defendant from the performance of it must be a good defence to 
an action on a foreign judgment. Fraud is accordingly a good 
defence ; that the proceedings of the foreign Court were against 


natural justice is another- defence ; thet such a judgment was not 


on the merits is another. These three defences are the grounds, 
which according to the principles of Private International Law, 


-excus the defendant from performance, Absence of jurisdiction 


in the foreign Court is that which negatives the creation of that 

obligation by its judgment, for in order that an order of a Court 

may create an obligation onthe part of a party to a suit or pro- 

ceeding before it the Court passing judgment must be a Court 

competent to create it,—that is it must be & Court having juris- 
(1) (1835) 5 Bing N. C. 203. 


Vor. LXIÍI.] HIGH COURT. 


diction over the subject matter. In one of the earliest cases 
[Williams v. Jones (1) ], Baron Parke observed thus: “Where 
a Court of competent jurisdiction hat adjudicated a certain sum to 
be due frem one pefson to another, a legal obligation arises to 
pay that sum on which an action of debt to enforce the judgment 
may be maintained. It is in this way that the judgment of foreign 
and colonial Courts are supported and enforced.” It would follow 
logically that a suit ona foreign judgment can be defeated on one 
of two grounds, namely 

(1) either by showing that the Court which pronounced the 
foreign judgment exceeded its jurisdiction given by the foreign 
law, that is by the law of the Court passing the judgment, or 

(2) because the foreign Court had no jurisdiction according 
to the principles of Private International Law, e. & the defen- 
dant was not subject to ita jurisdiction. 

If the first of the aforesaid principles is the right one Dr. 
Mukherjee’s contention on the first point would be correct, al- 
though the cases cited by him, as I shall show later on, have no 
bearing on the said point, as soon as he shows that the Danhata 
Court bad jurisdiction to entertain the suit according to the law 
in force inthe Cooch Behar State, which, according to that law, 
. it undoubtedly had. But my reading of the case law leads me to 

the conclusion that the second principle is the correct principle. 
- The question whether the foreign Court was a Court of competent 


jurisdiction must be determined not by the territorial law of tho 


foreign State but by the rules of Private International Law. It 
bas been held that it is not sufficient for impeaching a foreign 
judgment sued uponin England to show that the Court which 
pronounced the judgment had no jurisdiction by its ores rules, 
if it bad jurisdiction according to the principles of Private Inter- 
national Law over the person of the defendant and the subject 
matter of the suit, The reasons given for this principle is, as I 
gather fromthe cases, that defences which could have been 
raised before the foreign Court where the judgment is passed 
ought to have been raised in that Court, and not elsewhere, 
where that foreign judgment is sought to be enforced by action: 
Henderson v. Henderson (2) ; Bank of Australasia v. Nias (3). In 
the case of Pemberton v. Hughes (4), Lindley M, R, lays down 


(1) (1845) 15 M. & W. 693, 
(2) (1843) 6 Q. B. 288. 

(3) (1851) 16 Q. B. 717. 
(4) [1899] 1 Ch, 781. 
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the principle at page yor iu these words: “There is no doubt 
that the Courts of this country will not enforoe the decisions of 
foreign Courts which have no jurisdiction in the sense above 
explained—i, e. over the subject matter or over the pereon brought 
before them | Scekiós/ey v. IWestenhols (1); Rousillon y. Rousillon 
(2); Prics v. Dewhurst (3); Buchanon v. Rucker (4) ; Sardar 
Gurdyal Singh v. Rajah of Faridkote (5). But the jurisdiction 
which is alne important in these matters is the competence of 
ofthe Court in an infernational sense i.e. its territorial compe- 
tence over tbe subject matter and over the defendant  Z/s 
competence or Jurisdiction in any other sense is not.regarded as material 
by the Courts of this Country.” 


In a personal action a foreign Court has Jurisdiction in an 
International sense if 


(1) the defendant is the subject of the foreign country in . 
which the judgment has been obtained ; or 


(2) he, the defendant, is a resident in that foreign country 
when the action began ; or 


(3) where the defendant in the character of a plaintiff had 
selected the forum in which Be is afterwards sued ; or 


(4) where he, the defendant, had voluntarily appeared in . 
that Court and submitted to its Jurisdiction ; or : 

(5) where he, the defendant, bad contracted to submit him- 
selí to the foreign forum in which the judgment was obtained, 

This is laid down in Rousiion v. Rousillon (a), Schtdsly’s case (1) 
and other cases There may possibly be a sixth case, namely, ` 
where the defendant has real estate within the foreign jurisdiction in 
respect of which the cause of action arose while he was within that 
jurisdiction [ See Amanwe/ v, Symon (6).] No territorial legislation 
can give jurisdiction, which any foreign Court ought to recognise 
against absent foreigners who owe no allegiance or obedience to 
the Power which so legislates. This is the general principle 
[ Sardar Gurdyal Singh v, Raja of Faridkote (5)|, In Mathappa 
Chetti v. Chsllappa Chetii (7) the defendant entered into a contract 


(1) (1870) L. R. 6 Q. B. 155. 

(a) (1880) L. R. 14 Ch. D. 4951, 

(3) (1838) 4 My. and Cr, 75, 

(4) (1903) 9 East. 192. 

(5) [1894] A. C. 670; L. R. 21 I, A. 171 ; 1. L, R a3 Cak. 222. 
(6) [1908] 1 K. B. 30a (309). 

(7) (1876) I. L. R. 1 Mad. 196. 


Vor, LXITI. | HIGH Court. 


with the plainti ff in the Pudukotta State. Tho law in tbat State was 
that a Court of that State would have jurisdiction to entertain a suit 
if the cause of action arose within that State. The plaintiff sued in 
the Puddukotha State and obtained a decree which was sought to 
be enforced by a suit ina British Indian Court at Madura The 
defendant was not a subject of that native State and at the time of 
the institution of the suit in that State was not resident there. This 
is exactly the case which I have before me. Mr. Justice Holloway 
said that the decree passed by the Puddukotta State could not be 
enforced in British India, as thst Court was not of competent 


jurisdiction. The Puddukotta Court was competent to try the suit’ 


according to is /aws in force in that State, but it had no jurisdiction 
in a infernational sense. In the course of the judgment that learned 
Judge said at page 198 of the report thus: “If Courts, as the 
French and English, arrogate to themselves jurisdiction “whenever 
on false principles of international law they may choose to regard 
the obligation as subject to their jurisdiction because the contract 
was made within their limits, the result will be that other nations 
will justly treat their decrees as nullities," The rule is that cause 
of action is not a general ground of jurisdiction recognised by 
International Law, The case may be otherwise where the nom 
resident foreigner is a subject of the same sovereign power which 
legislates. Thus British Parliament may confer power on a British 
Court to try a suit against a British subject resident in British 
India where the cause of action or part thereof arose in Great 
Britain and a decree passed by a British Court can be enforced in 
a British Indian Court, if it does not in other matters offend 
against other rules for enforcing foreign judgments. The rules of 
the Supreme Court of England namely order rz, rule r made under 
the provisions of section 99 of the Supreme Court of Judicature 
Consolidation Act. (15 and 16 Geo, V. Ch. 49) may have 
‘contemplated such cases, But in the absence cf an express power 
conferred by the British Parliament, the Legislature of Coylon, 
aay, cannot by giving Courts within its teriitory jurisdiction to try 
suits against a non-resident British Indian subject where the cause 
of action arose witbin Ceylon, confer on judgments of its Courts 
extre- territorial operation, although the defendant is a subject of the 
same sovereign, namely, the King of England, and judgment passed 
in a suit instituted thereon such a ground would be refused recog- 
nition in British India. Such a case arose and decided in the manner 
which I have indicated : Saik Atham Sahib v. Daoud Sahib (1X 


(1) (1909) 1. L. R. 3a Mad. 469. 
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The cases cited by Dr. Mukherjee namely, andhat v. 
SAaskar (1) and other cases which I have noticed above do not 
touch the point. There the question of extra-territorial effect of a 
foreign judgment was not considered at all. All that was lad 
down was that a British Jndian Court will decide a question of 
jurisdiction raised in a suit instituted ina British Indian Court in 
accordance with the provisions of the law promulgated by the 
British Indian Legisliture e.g. the Code of Civil Procedure and a 
decree passed by a British Indian Court in a suit so instituted 
ina British Indian Court can be executed in a British Indian 
Court. 

The defendants in the case before me are not subjects of the 
Cooch Behar State. They were not residing within that State 
when the aclion in that State was commenced against them. They 
had nót appeared in the Danhata Court in their character of the 
plaintiffs in any suit connected with the presert claim. They had 
not entered into a contract with the plaintiff agreeing to be sued in 
the Cooch Behar State and the cause of action in this suit has no 
reference to their immoveable property situate in the Cooch 
Behar State. The Danhata Court had accordingly no jurisdiction 
to try the suit within the meaning of section r3 of the Code, 
The question remains then whether the defendants. voluntarily 
submitted to the jurisdiction of the Danhata Court If a 
nonresident defendant appears in a foreign Court, pleads that 
that Court hag no jurisdiction and also pleads to the merits, he 
submits to the jurisdiction of that Court voluntarily. Having 
taken the chance in that Court he cannot be allowed to turn round 
and impeach the judgment on the ground of incompetency of the 
Court passing it when it is sought to be enforced in another country. 
It may be that he voluntarily submits to the jurisdiction of that 
Gourt when he appears but does not plead to the merits. Thus 
where a defendant residing in England was sued in Isle of Man and 
he appeared in the High Court of Isle of Man only to set aside the 
order of service of the writ outside jurisdiction made by that Court, 
it was held that he having appeared conditionally there had volun- 
tarily submitted to the jurisdiction of that Court e.g, the High 
Court of the Isle of Man: Harris v. Taylor (2) But I need not 
pursue this point further because in the case before me the defen- 
dant No. 2 never appeared in the Danbata Court, 

- For these reasons I hold that the Danbata Court was not a Court 

(1) (1901) I. L. R, 25 Bom. 5328. 

(a) [1915] 1 K, B. 580, 
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of competent jurisdiction within the meaning of section r3 of the en 
Code of Civil Procedure and the suit to enforce the judgment 1936. 


of that Court has been rightly dismissed, Chormal Balchand 
But there is a more formidable obstacle in the plaintifi's way. A Firm of Chowrahat 
notification was issued by the Governor-General in Council under  Kastud Chand 
section 434 of the Code of Civil Procedure of 1877, which corres- Seraoji. 
ponds to section 44 of the present Code, by which it was declared i 
that British Indian Courts would execute decrees passed by Civil 
and Revenue Courts of the Cooch Behar State [Notification No. . 
53F dated the 7th March 1879 (see General Rules and Ordera of 
the Governor-General in Council made under Enactments in force 
in British India Vol, III page 475, 3rd Edn.)| The Munasiffat 
Shibsagar, therefore, had jurisdiction to entertain the application for 
execution which the plaintiff made in that Court and which was 
dismissed by that Court on the grounds which I have stated in the 
beginning of my judgment. The analogy of transferee Courts does rot 
apply here. A decree of a Court of a Native State does not cease 
to be the decree of a foreign Court, simply because a notification 
under section 44 of the Code has been issued. The provisions of 
the Civil Procedure Code relating to transfer of decrees for execu- 
tion in my judgment applies only to decrees made by British 
fLadian Courts and transferred to another British. Indian Court. 
Section 44 in my judgment only alters the Procedure for enforcing 
foreign judgments of a particular class, namely, those passed by 
Native States, where the necessary notification has been issued by 
the Governor-General in Council. In my judgment therefore the 
plaintiff's sole remedy was to apply for execution of the decree 
passed by the Danhata Court and bis suit is not maintainable. 
Even if the plaintiff in this case had two remedies, e. g. to institute 
_a suit under section 13 or to apply for execution under section 44, 
these remedies were of the same nature and scope and are therefore 
alternative remedies, and he having elected the latter remedy and 
having been unsuccessful cannot again gue under section x3. He is 
barred on the well established principles relating to election of 
remedies : Gu/ad Koer v. Badshah Bahadur (1). I further hold 
that the question as to whether the decree passed by the Danhata 
Court i$ a nullity or not is concluded by the general principles of 
res judicata by reason of order passed by the Munasiff of Shibsagar 
by which he refused execution. It is well settled that when a decree 
of a foreign Court i$ sought to be executed in a British Indian 
Court under the provisions of section 44, all objections which 


(1) (1909) 10 C. L. J. 420. 
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would be open to a defendant in a suit instituted under section 13 
of the Code to enforce a foreign judgment, would be open to the 
judgment-debtor. The Munsiff of Shibsagar as an executing Court 
had jurisdiction to decide the question whether the Danbata Court 
was a Court of competent jarisdiction and his decision on this point 
is final between the parties. 


For these reasons I dismiss the appeal with costs. 
A, T. AL Appeal dismissed. 


APPELLATE CRIMINAL, 
Before Mr. Justice Se N. Guha and Mr. Justice C. Bartley. 


THE SUPERINTENDENT AND REMEMBRANCER 
OF LEGAL AFFAIRS, BENGAL 


p. 
THE BENGAL SALT COMPANY LTD AND OTHERS.* 


Trospectus, filing of—Filing of correct prospectus in English Subsequent issus 
ef prospectus in Bengali, substantially identical with the — Enplish 
frospecius, but deficient in certain particulars required by section 93 af 
the Indian Companies Act (VII of 1913)—Redeate person forwarding ths 
Bengali prospectus to the Registrar—Appeal against order of acquittal 
under section 417 of the Code of Criminal Procedure (Act V of 1898)— 
Question inwoleed is of great importance—Interests of communiiy —High 
Court's power of interference. 


The opposite party after the issue of correct prospectus In English, lasued 
a prospectus in Bengali, substantially identical with the English prospectus 
but not containing certain perticulars required by section 93 of the Indian 
Companies Act. A copy of this document was forwarded by a private person, 
to whom it had been sent, tothe Registrar, who thereupon filed a complaint 
under section 92 cl (5) of the Indian Companies Act before the Chief Presidency 
Magistrate on tbe ground that the Beogali prospectus had bsen issued without 
having been filed before him. The opposite party were acquitted : 


“Goverment Appeal No. 5 of 1945, agalost of the order of Hon'ble 
S. K. Sinha, Chief Presidency Magistrate of Calcutta, dated the 21st 
May, 1935. po * o5 


Vor, LXIIT.] Mian COURT. 


Leld, that the ise of the Bengali prospectus, not contalning certain 
particulars specified ia the English prospecius and required by law under 
section 93 of the Indian „Companies Act to be included in every prospectus 
Issued on behalf of a company, was in contravention of section ga of 
the sid Act and the company was liable to punishment nader cl. (5) of 
section ga. 


That the High Court would interfere with the order of acquittal in appeal 
asthe order contravened law; the question Involved was one of great Impor- 
tance in vlew of the scope of the Act under consideration and of the necessity, 
in ths interesis of the community, of the strictest observance of Its 
provision, T 


That the complaint was made by the Registrar though the Information 
renched him from a person to whom the prospectus was sent. 
Appeal by the Government under section 4r7 of the Code of 
Criminal Proc edure, 
The accused were acquitted. 
Mr. Khundkar for the Crown. 
Messrs. S. C. Talu Mar, Manindra Kumar Bose, Mohendra 
Nath Mitra and Jitendra Kumar Nag for the Accused. 
C, A. Y, 


The judgments of the Court were as follows : 

Bartley, J :—This is an appeal by the Legal Remembrancer 
Bengal against the acquittal of the respondents on a charge 
under Section 92 (3) of the Companies Act. 

The facts are that the respondents filed a prospectus in English 
in the office of the Registrar Joint Stock Companies on the rath 
July, 1934. This prospectus fulfilled all the requirements of 
law. : . 

Subsequently they issued a prospectus in Bengali, substant+ 
ally identical with the English prospectus, but which did not 
contain certain particulars required by Section 93 of the Act. A 
copy of this document was forwarded by a private person, to whom 
it bad been sent, to the Registrar, who thereupon filed a complaint 
under Section 9a (5) of the Act before the Chief Presidency 
Magistrate onthe ground thatthe Bengali prospectus had been 
issued without having been filed before him. The learned 
Magistrate held that in effect the Bengali copy had been filed, 
that the offence was purely technical, and that the omission was 
not culpable. He acquitted the accused. 

We are of opinion that the view taken by the learned Magis- 
trate was wrong. What was filed before the Registrar was a 
prospectus in English. The prospectus on which this prosecution 
is based was ijo Bengali and was not a verbatim translation of the 
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English document. It did not in fact, contain certain particulars 
specified in the English prospectus, and required by law under 
Section 93 of the Act to be included in every prospectus issued 
on behalf of a Company. The issue of such a document was clearly 
in contravention of Section 92 of the Act 

It was urged before us that this is not acase in which the 
High Court would interfere with an acquittal, in that the proceed- 
ings were initiated by a private individual. 

This of course is not strictly true, asthe complaint was made 
by the Registrar though the information reached him from a 
person to whom the prospectus was sent, Moreover the question 
involved in this case is one of great importance in view of the 
scope of the Act under consideration and of the necessity, in the 
interests of the community, of the strictest observance of its 
provisions. We therefore consider that we ought not to give 
effect to any such argument, or refuse to interfere when, in our 
opinion there has been a contravention of the law. 

We must therefore set aside the order of acquittal and direct the 
conviction of the respondents under Section 92 (5) of the Com- 
panies Act, 

We do not however think it necessery to impose any further 
penalty on the respondents The cífence was undoubtedly 
technical in that a prospectus had been filed, and that the Bengali 
prospectus issued was except for the omistion of certain particulars 
a translation thereof, ` 


The respondents are sccordingly warned and discharged. 
Guha, J :—I agree. 
A, T, M, ~ Apfeal allowed, 


Vor. LXIIL ] HIGH COURT, 


Befors Mr. Justice S. N. Guha and Mr, Justice C. Bartley. 


- 


NARAIN CHANDRA BISWAS AND OTHERS 
v. 


EMPEROR.* 


Accomplice, who is an. 


All accessories before the fact, if they participate in the preperation for 
crime, are accomplices ; but, if thelr participation is limited to the knowledge 
that crims is to bs ccmmitted, they are not accomplices. Whether therefore 
a person is or is notan accomplice, depends upon the fact in each particular 
case considered in connection with the nature of the crime and persons to be 
accomplices must participate in the commission of the same crime as tho 
accused persons in a trial arc charged. All persons coming technically 
within the category of accomplices cannot also be treated on precisely the same 
footing. 

Most of tke witnesses were connected with the offence charged against the 
accused ; some of them read books which the accused were circulating in 
furtherance of thelr'object ; the witnesses were for atime in sympathy with 
the idea of revolutionary activitles, but no overt acts could be attributed to 
them generally so far as possession of fire arms, which was the main charge 
in the oase, excepting this that some of them contributed to the fund ralsed 
for purchase of fire arms and revolutionary literature : - 


Held, that the functlon of the Court was to ascertain € was tho degree 
of credit to be attached to the evidence coming from witnesses of the above 
description, regard beling had to all! the facts and circumstances of the case, and 
not to class witnesses as accomplices or practically accomplices, 


Hafijuddiv. The Empe ror (1) referred to, 

Appeals by the Accused, 

The facts appear from the judgment. 

Messrs. S, K, Bose, Friyanath Bhattacharji and SudAangsu 
Bhusan Sen for the Appellants in No, 424. 

Messrs. Manmatha Nath Das, Priyanath Bhattachasji and 
SwiAangsu Bhusan Sen for the Appellants in No. 425. 

Messrs. Khundkar and Nirmal Kumar Das Guta for the 
Crown, 

Gr Ae Y 

The following judgment was delivered : 

The appellants, seven In number, were tried by a special 
Magistrate at Rangpur, appointed by the Local Government, 

*Criminal Appeals Nos. 424 4nd 435 of 1935, against the order of P. C. 
Acharji Esq , Special Magistrate of Rangpur, dated the 15th May, 1935, 


(1) (1934) 28 C. W.N.777. 
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under section 24 of the Bengal Act XII of 1932, for commission 
of offences under the Indian Arms Act, and under section 120 B 
of the Indian Penal Code: and on conviction, sentenced to 
various terms of rigorous imprisonment. All the appellants were 
charged with cífences of the following description : 

That they between June, 1933, -and December, 1934, at 
Gaibanda, agreed with one another and with others, to have in 
their possession or under their control revolvers, pistols and guns, 
in contravention of section 14 and section 15 of the Indian Arms 
Act and thereby committed offence punishable under section 19 (f)/ 
section 19 A of the Indian Arms Act read with section 120 B 
of the Indian Penal Code. : 

The appellants Nagendra Mohan Musta and Paresh Chandra 
Choudhury were charged separately for possession and control of 
a revolver, Ex. II in the case in a manner indicaling an intention 
that such control and possession might not be known to any 
public servant, and thereby committed an offence punishable under 
section 20 of the Indian Arms Act. 

Nagendra Mohan Mustafi and Paresh Chandra Choudhury were 
each of them sentenced to rigorous imprisonment for 7 years under 
section 120 B of the Indian Penal Code read with section 19 (f)/ 
section 19 A of thd Indian Arms Act, and 5 years rigorous im- 
prisonment under section 20 of the Indian Arms Act, the 
sentences running concurrently. Jogesh Chandra Das was 
sentenced to rigorous imprisonment for 7 years under section 120 
B of the Indian Penal Code read with section tg (Dj section 19 
A of the Indian Arms Act. Narain Chandra Biswas and Satyendra 
Nath Chaki were sentenced to 6 years rigorous imprisonment 
each under section 120 B of the Indian Penal Code read with 
section 19 (f) /section 19 A of the Indian Arms Act. Bijoy 
Kumar Nandi and Binoy Kumar Tarafdar were each of them 
sentenced to rigorous imprisonment for 5 years, under section 
120 B of the Indian Penal Code 1ead with section 19 (f) /section 
tg A of the Indian Arms Act. 


The case against the accused persons plnced on their trial was 
that they belonged to the Yugantar party,—-a revolutionary. or- 
ganisation having forits object the subversion of British rule in 
India by armed revolt, that they along with others conspired to 
procure arms like revolvers, pistols and guns, that they »used to 
meet at places to settle their line of action. The case for the 
prosecution was that in order to purchase arms, monéy used to 
be raised by thefts and subscriptions by-membera- of the party ; 


oo” 
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and evidence was led to establish that members were advised to 
steal ornaments form their, own houses; that these ornaments 
when melted the sale proceeds of the gold were used for puichase 
of revolutionary literature and revolvers. , Evidence of overt acts 
was given to establish how Nagendra Mohan Mustafi purchased 
books ia Calcutta and sent them to Gaibanda ; it was also sought 
to be proved by evidence, that Nagen had possession and control 
of the revolver (Ex. II); he made it over to Pares, it was then 
kept in a vacant house. There was also evidence led by the 
prosecution to show that Jogesh and Benoy went to Naoggon with 
„a revolver and a pistol (Exs, Ill and IV) and that Durga Burman 
was sent to Naogaon to bring back the revolver and the pistol (Exs, 


HI and IV) from one: Probbas Pramanik ; the revolver and the ` 


pistol were brought to Gaibanda according to arrangement made, 
The evidence for the prosecution sought to connect all: or some 


„Orany of the individual accused with the acts of the conspirators . 


mentioned above, the object of the conspiracy being, as mentioned 
already, the overthrow of the British rule in India by armed 
‘revolution. 

The evidence in the case consisted of 

(1) The evidence of witnesses mentioned in the judgment of 
the Magistrate, as “accomplice witnesses” or witnesses in the 
position of accomplices, ! 

(a) The evidence afforded by what has been described by 
the Magistrate as confessions of three of the accused persons 
Nagen, Jogesh, and Paresh, which were retracted and the other 
two statements of Satyendra and Benoy selfexculpatory in 
nature. 

(3) The evidence of independent witnesses. All this evidence 
related to the association of all or some of the accused persons 
at four secret meetings, their agreement to collect money by thefts 
or otherwise, purchase of revolutionary literature, and for acquisi- 
tion of arms, 

The confessional statements recorded by a Magistrate under 
section 164 of the Code of Criminal Procedure, though retracted, 
support the conviction of‘ the accused persons who made them, 
As to their voluntarin ess, there is no, manner of doubt; and taken 
along with the other evidence in tbe case, théy establish the 
guilt of, the accused persons. The selfexculpatory statements 
made by Satyendra and Benoy lend supportto the evidence for 
the prosecution; so far as they go, sgainst the accused persons 
other than those two who made those statements to save them- 
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selves. The three confessional statements by Nagen, Jogesh and 
Pore*b, contain some discrepancy and divergency ; but there is 
ample evidence to support one or other of the accounts given in 
detail by the confessing accused. The confessional statements as 
also the exculpatory statements have to be taken into considera- 
tion along with the other evidence in the case ; and in our opinion, 
they lend support to the other evidence in the case. The caso” 
before us is not one in which 2 confession by an accused person 
is evidence in the case independent of other evidence; the 
confessional statements are only pieces of evidence which taken 
along with other evidence support the casé for the prosecution ; 


_ and we have considered the statements under section 164, Crimi- 


nal Procedure Code, confessional or exculpatory in nature, from 
that standpoint It was contended before us that the confessional 
statements were not admissible in evidence at all. The grounds 
taken in the petition of appeal to this Court were that the con- 
fessional statements were not admissible in evidence inasmuch 
as they were not voluntary and not recorded according to law. 
These grounds are wholly unsustainable, as we have on the 
materials before us, no doubt about their voluntaries and as to 
their having been recorded inthe manner prescribed by law. It 
was urged befofe us however, that the statements as recorded 
were not such as could be held to be admissible in evidence having 
been recorded under section 164 of the Code of Criminal Pro- 
cedure. Although great stress was laid on this point no materials 
were brought to our notice on which it could possibly be held 
that the statements in question were not recorded in the course 
of an investigation under Chapter XIV of the Code; and we are 
unable to give effect to the contention sought to be raised before 
us for the first. time, relating to the inadmissibility of the same 
in evidence for the reason that they were not statements as con- 
templated by section 164 of the Code of Criminal Procedure. In 
our judgment no question could arise as to their admissibility in 
evidence, and they were rightly taken into consideration by the 
Court below, along with the other evidence in the case. The 
confessional statements support the case forthe prosecution, as 
to existence of conspiracy as to overt acts of the members of the 
conspiracy, of the possession of fire arms for the purpose of attain- 
ment of the aims and objects of- the conspiracy. The confessional 
statements made by Nagen, Jogsh and Paresh support the convic- 
tion of the persons who made them ; they support, inspite of some 
divergencies as between the diflerent confessions, the other 
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evidence led by the prosecution for establishing the offence charged, 


against all the persons placed on their trial. The statements of 
Satyendra and Benoy, it may be noticed here, though exculpatory 
in nature lend support to the case against the accused, 

The next class of evidence in the case comes froma large 
number of witnesses who have been mentioned in the judgment 
of the Magistrate as accomplices or persons in the position of 
accomplices. At the outset it may be stated that for establishing 
a charge of conspiracy of the nature we are concerned with in 
the case before us, evidence has to be taken into consideration 
of persons who may have knowledge of secret organisations, but 
who have not taken part in the perpetration of a crime ; persons 
to whom no overt acts, so far asihe main charge was concerned, 
could be attributed: Asit bas been said, it would not be right 
to regard a person who bappensto be cognisant of a crime, or 
who has made no attempt to prevent it, or wHo did not disclose 
its commission, as accomplice, and to apply to his case 
the same rule asapplies to evicence of accomplices. Most of 
the witnesses who have been classed as accomplices by the 
Magistrate in this case were connected with the offence charged 
against the accused, in tbis way only, that some of them read 
books which the accused were circulating in furtherance cf their 
object ; the witnesses were fora lime in sympathy with the idea 
ofr.volutionary activities ; but no overt acts could be attributed 
to them generally so far as poseession of fire arms, which was 
the main charge in the case, excepting this that some of them 
contributed to the fund raised for purchase of fire arms ani 
revolutionary literature. In a case of the present description 
therefore, the function of the Court was to ascertain what was the 
degree of credit to be attached to the evidence coming from 
witnesses of the above description, regard being had to all the 
facts and circumstances of the case, and not to class witnesses 
as accomplices or practically accomplices, as it is sometimes 
done [See Hajijuddi v. The Emperor (1)] It may further be 
noticed that where a witness is not concerned with the commission 
- of the crime for which the accused is charged, he cannot be said 
to bean accomplice in the crime ; as it is well settled that all 
accessories before the fact, if they participate in the preparation 
for the crime are accomplices, but if their participation is limited 
to the knowledge that crime is to be committed, they are not 
accomplices. Whether therefore a person is or is not gn accom- 
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plice depends upon the fact in each particular case considered 
in connection with the nature of the crime ; and persons to be 
&ccomplice must participate in the commission of the same crime 
as the accused persons ina trialare charged. All persons coming 
technically within the category of accomplices cannot also be 
treated on precisely the same footing. In the light of the above 
rules which are well settled, and on careful consideration of the 
evidence of witnesses described in the case before us by the trying 
Magistrate as accomplices, we are not in a position to hold that 
they were accomplices whose evidence required corroboration 
on all material particulars from what is called independent evi- 
dence. ‘In our judgment, the evidence of witnesses who were 
aware of the conspizacy and of the objects of the same, and who 
were merely tools in the hands of the Jeadeis of the conspiracy 
for a certain time, and had nothing to do with the control and 
possession of fire arms, the main cbarge against the accused 
persons, cannot be viewed with such suspicion as has been 
suggested. The evilence given by these witnesses, contain in 
some instances improbabilities in some matters of detail, and dis- 
crepancies alsu ; but all the same that evidence appears to us, 
on a close examination, to be reliable on the whole, and cannot — 
be discarded for any valid reason. The evidence coming from 
at least fifteen witnesses, who have been described as accomplices, 
prove the existence of a conspiracy, prove the holding of meetings 
by the members of the conspiracy for furtherance of their aims 
and objects, and establish the position that there were overt acts 
done by the individual members of the conspiracy, which included 
thefts for the purpose of collection of funds for the purchase of 


revolutionary literature and fire arms. 


In addition to the evidence of witnesses described as accom- 
plices or more or less accomplices, there is the evidence of wit- 
nesses mentioned as independent witnesses—examined on the 
side of the prosecution to corroborate the evidence of the former. 
The evidence coming from these witnesses appears to us to be 
wholly trustworthy and reliable, and that evidence establishes 
facts and cricumstances which support the main body of evidence 
coming from witnesses who cannot, in our judgment, as indica- 
ted already, be placed in the category of accomplices so far as 
the offences charged against the accused persons were concerned, 
for the reasons stated. 

The evidence tefore the Court as it stands, coming from the 
different classes of witnessee—witnesses who were aware of the 
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conspiracy of which the accused were members, and who could 
only be said to have participated in some of the acts of the tons- 
pirators up to a certain point of time only, and who on that 
account could not be held to be at a disadvantage so far as re- 
liability and competency as witnesses to prove the existence of the 
conspiracy, the aims and objects of the members of the conspiracy 
and the overt acts so far as those members were concerned, .includ- 
ing the control or possession of fire arms which wag the subject of 
the charges against the accused persons The evidence on the 
record, which we baye examined for ourselves, taken as a whole, 
establish,— 

the existence of a. revolutionary organisation having its object 
the subversion of the British rule by armed revolution, 

the association of the seven accused persons with others as 
members of a criminal conspiracy for the purpose of spreading 
revolutionary ideas, 

the raising of funds by any means possille,—by subscription 
among members, and by thefts, etc., for purchase of revolutionary 
literature and fire- arms, 

the holding of meetings by members of the conspiracy at 
different times for spreading and advancing the aims and objects 
of the conspiracy, and for deciding upon overt acts of the 
conspiracy, 

the control and possession of the revolvar Ex. II in the case, 
by members of the conspiracy generally, and by the accused 
persons indivi Jually, 

the possession of the revolver and pistol Exs. III and IV, and 
of the sending of these fire-arms to Naogaon, and of the bringing 
back of these fire-arme to Gaibanda. 

The above are the main heads on which evidence was - directed 
in the case before us. That evidence has been carefully examined 
by the trying Magistrate and on an examination of the same, we 
are unable to take any view different from those indicated by the 
Magistrate in his exhaustive judgment. In points of evidence 
relating to matters of detail, there are at places some inconsistency 
Or discrepancy. In the case cf throwing away of some books 
connscted with the criminal conspiracy of which the accused were 
members—there is some apparent imyrobs&bility. We are not 
however inclined to think that any of these inconsistencies, descre- 
pancies, or improbabilities, in minor matters of detail, affects the 
main case for the prosecution, which has been amply proved by 
reliable evidence. 
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The cases against the individual accused persons have teen 
dealt with by the Magistrate; and we do not think that anything 
could be usefully added to what has been stated by the Magistrate 
in his judgment. Nagen, Jogesh and Paresh were mainly concern- 
ed in the control and possession of fire-arms Exs. 1T, III and IV 
in the case. Benoy Tarafdar’s connection with the possession of 
the fire-arms Exs IT, IIT and IV has also been proved ; he and 
Jogesh went to Naogaon with the revolver and the pistol Exs III 
and IV. Narain Diswas's association with the ringleaders was 
clearly established so far as posseasion of firearms was concerned. 
The complicity of the two accused persons Satyendra Nath Chaki 
and Bijoy Kumar Nandy, has also been established so far as the 
off.nces charged against them were concerned; but it appears 
that they played minor parts as members of the criminal cons 
piracy to possess fire-arms for revolutionary purposes. In the case 
of Satyendra, the Magistrate has come to the conclusion that he 
was apparently in the conspiracy, and nothing more. The finding 
on evidence, in the case of the other accused Bijoy on evidence, 

Jis that he agreed with Nagen, Paresh, Jogesh and Satyen and others 
to possess revolvers, etc., in contravention of sections 14 and 15 
of the Indian Arms Act. On the evidence as it stands it appears to 
us that nothing more than that could be found against-these two 
persons, In our judgment, sentences passed on Satyendra Chaki 
and Bijoy Kumar Nandy should be reduced to rigorous imprison- 
ment for 4 years in the case of each of them, their convictions 
being upheld. 

With the above modification of the sentences passed on the 
appellants Satyendra Chaki and Bijoy Kumar Nandy, the apreals 
are dismissed. 

ACT AL. Appeals dismissed 27. Sentences modified. 
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ORIGINAL CIVIL JURISDIOTION. 
Before Mr. Justice H, R; Panckridge. 
KALOORAM AGARWALLA 


v, 
JONISTHA LAL CHUCKROBARTY AND ANOTHER * 


Haint, rejection of—SJ udge's power to review order granting leave to sue 
tinder clause 12 of the Charter—No causse of action within the Juis 
diction—Suit by assignes of promissery note—cssignment made in 
Calcutta. » 


An assignment o f promissory note in favour of the plaintiff In Calcutta 
must be regarded as part ofthe plaintiff's cause of acilon, even although it 
is a transaction of which the defendant had no notice and with which he had no- 
thing to do. Hence the Court has jurisdiction to grant leave to sue under 
Clause 12 of the Charter if the case is in other respects a fit one. 


An order granting leave to sue under Clause 12 of the Charter can be 
reviewed by Court. 


The proper course for the detendant to take in a case where he maintains 
that the discretion of the Court in granting leave to sue under clause 12 of the 
Charter has been wiongly exercised, is to abstain from making any applica- 
tion to remove the sult from the file and walt until hearing to make his 
submissions. In those cases where the Court has admittedly the distretion 
to grant leave, the defendant should bring this aspect of the matter to the 
notice of the Court at the first possible moment and that his failure to do so, 
ifit In any way prejudices the position of the plaintiff, is a matter which may 
prevent success of application. 

The Secretary of State for India in Council v. Golabrat Pallram (1) and 
Harnatkrai Binjraf v. Churamont Shah and others (a) distinguished. 

In the present case where no part of the cause of action (:the suit belng 
co promissory note executed In Manbhom District by the defendants, 
residents of that district) arose within the jurisdiction of the Original Side 
of the High Court, the omission of the defendants to make an interlocutory 
application to have the leave to sue under clause 1a of the Charter set aside 
until the hearing of the sult, was not fatal to his objection, as the plaintiff was 
not prejudiced. 


"Suit by the Assignee and Endorsee of a promissory note, 
The material facts appear Trom the judgment. 


* Original Civil Sult No, 1016 of 1934. 


(1) (1931) l. L. R. s9 Cak. 150 
(2) (1933) 37 C. W.N. 1139. 
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Messes. S. M. Bose, J. N. Majumdar and H. N. Sanyal for 
the Plaintiff, 

Mr. B. K. Chaudhuri for the Defendants, 

The following judgment was delivered : 

This is a suit by the assignee and endorsee of a certain promis- 
sory note. zs ' 

In the plaint it is stated that on June 9, 1931, a sum of 
Rs. 1,729-13-3 was due and owing from the defendants to one 
Gazidhar Marwari, and that the defendants agreed to pay interest 
onthe sum atthe rate of the Re. 1-80 per cent, per mensem. 
As security for payment of the sum they executed on that date 
& promissory note in Gezadhar Marwari’s favour. On Tune x, 
1934, Gezadhar Marwari in Calcutta assigned the debt and 
endorsed the promissory note in favour of the plaintiff for 
valuable consideration, “There is said to be due and owing at 
the time of suit a sum of Rs. 2, 673-1-6. 

The note in question is signed by the first defendant pur- 
porting to sign on his own behalf and on behalf of the second 
defendant who is his brother. 

The suit was instituted on June 1, 1934. 

In the plaint the defendants are described as both residing at 
Anara in the district of Manbbum, and it is common ground 


‘that the promissory note was executed at that place. 


The defendants have both filed written statements in which 
they have put forward various defences on the merits. They say 
that the execution of the promissory note was obtained by fraud, 
by misreprcsentation, and by coercion, and the second defendant 
also denies the authority of the first defendant to execute the pro- 


 missory note on his behalf, 


Paragraphs 4 and 5 of the first defendants written statement are 
as follows : l 

Farag: “This defendant states that this Court has no juris- 
diction to try this suit as no part of the caute of action as against 
him arose within the said furisdiction.” 

Para. 5 : "In the alternative, this defendant states that in 
&ny event the assignment is malafide and leave under clause 
ta, even if it has been granted, should be rescinded.” 

In the second defendant's written statement the assignment in 
favour of the plaintiff is described as being fraudulent and 
collusive and the second defendant’ also states that no 
part of the cause of action as against him arose within the 
jurisdiction, i 
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At the trial both defendants have raised the point that leave 
under clause r2 of the Charter should not have been granted and 
ought to be revoked. 

Now, it is well established that the assignment in favour of the 

plaintiff must be regarded as part of the plaintifl’s cause of action, 
even although it is a transsction of which the defendants had no 
notice and with which they bad nothing to do. It is therefore 
clear that the Court had jurisdiction to grant leave under clause 
12 if the case wa sin other respects a fit one. 
— In my.opinion, onthe facts aa set out inthe plaint, leave 
Ought not to have bsen granted. The sum at stake is not a large 
one, nor grima facie ia there likely to be raised any issue which 
the tribunal within whose local jurisdiction the defendants reside 
ig not competent to try satisfactorily. The assignment was 
admittedly executed on the last day before the expiry of the period 
of limitation, and one cannot help feeling a suspicion that it was 
collusive in the sense that it was executed mainly for the purpose 
of giving this Court jurisdiction which it would not otherwise 
possess The defendants are described inthe plaint as land- 
holders residing in the district of Manbhum, andin my opinion 
it is no hardship on a person who sess fit voluntarily to take such 
“an assignment ns the present to be compelled to institute any 
proceedings which may be necessary to realise his debt, in the 
Courts which would have jurisdiction, apart from the assignment. 
On the merits I think that the cise is not one on which leave 
should have been granted. 

Various arguments have been advanced by the learned Stand- 
ing Counsel on behalf of the plaintiff. He points out that under 
the Civil Procedure Code a suit can be instituted in ang Court 
. within whose jurisdiction any part of the cause of action arose, 
and thatthere is no question of the granting or refusal of leave. 
This is trde, but Ido not think that the fact that in a mofussil 
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Court there is no wiy of preventing unnecessary hardship ina ' 


case like this is a reason for allowing the discretionary jurisdiction 
of this Court to be used to inflict a simular hardship. 

Next itis said that the leave having in fact been granted it 
must be assumed that the learned Judge granting it has exercised 
' his discretion, and that I cannot or ought not to interfere with 
such exercise. 

With regard to this the difficulty. ig that my mind refuses to 
make an assumption which I know’ is contrary to facts. I believe 
that the practice of all Judges dealing with interlocutory matters 
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on the Original Side is the sime. | The Master examines the 
plaint and ifthere is an allezation in it showing that part of the 
cause of action arises within the jurisdiction, the Master endorses 
the plaint “Leave granted under clause 12” and submits it to the 
Judge for his signature. The Judge then signs the plaint asa 
matter of course and leaves it to the defendant to take such steps 
as he may be advised. This system may not be wholly satisfactory, 
but itis not easy to think of e better one, because at that stage -. 
whataver is done must in the nature of things bs done ex garte. 
I therefore feel no difficulty in reviewing (I usethe term in its 
popular sense) the decision, if it can be called a decision, of 
Remfry J. in signing the endorsement of the Master and granting 
leave. 2 

What seems to me to bea matter of greater importance is the 
fact that the defendants have taken no stepsto have the leave 
set aside until the hearing of the suit. Thisis a circumstance 
which might, I apprehend, in othcr cases operate in a manner 
unfair to the plaintiff, but the circumstances of the'present case 
are such that this question does not arise. As I pointed out, 
the suit was filed on June 1, 1934, that is to say, on the very day 
ofthe assignment and one day before the expiry of the period 
of limitation. Presumibly the writ would not,in the ordinary 
course be served for at least a week. So no possible question of 
limitation can arise, because even if the defendants had applied 
to revoke the leave attte earliest possible moment their applica- 
tion would have been made more than three years from the-date 
of the note. I of course express no view as to the ¢fect that 
the lapse of time between the filing of the suit and the hearing 
may hav». 

The defendants justify their delay by citing two decisions, 
The first is Zhe Secretary of State for India in Council v. Golabrat 
Palram (1) where Rankin C. J. made certain observations in 
which he deprecated preliminary applications to take the suit off 
the file on the ground that leave under clause 12 had been impro- 
perly granted. That case, however, can readily be distinguished, - 
because there it was suggested not that the Court had wrongly 
exercised its discretion in granting leave, but that the Court had 
no discretion in the case because no part of the cause of action 
had in fact arisen within-the jurisdiction. This contention gave 
rise to questions of law and fact of some complexity which in 


‘the opinion of the Court could not properly have been decided 


(1) (1931) I. L. R. 59 Calo. 150. 


J^ * 
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in an interlocutory application, A case which bears a closer - 


resemblance to the one with which I am dealing is MHarnathrai 
Binjraj v. Churamoni Shah & ors. (1). There an application was 
made to revoke the leave granted onthe ground that the assign- 
ment of the debt to the plaintiff was not dena fide but made with 
the intention of creating jurisdiction. The application was dis- 
missed, and in the course of his judgment Ameer Ali J. observed 
that the question of dona fides wasa matter which must be gone 
into in the suit, and that onan interlocutory application he was 
not in a position to investigate the allegations. 

Ido not think that either of there cases can be taken 28 an 
authority for the proposition tbat the proper course for the 
defendant to take in a case where he maintains that the discretion 
of the Court has been wrongly exercised is to abstain from making 
any application to remove the suit from the file and wait until the 
hearing to make his submissions, On the contrary, I tbink in 
many cases the defendant should bring this aspect of the matter 
to the notice of the Court atthe first possible moment, and thet 
his failure to do so, if it ‘in any way prejudices the position of 
the plaintiff, is a matter which may prevent success of his 
application. Iam speaking of those cases where the Court has 
admittedly the discretion’ to grant leave and I say nothing about 
the other class of cass where the position is that no part of the 
cause of action in fact arisea within the jurisdiction of the Court 
and the Court has therefore no power to grant leave. l'or reasons 
which I have already given, I do not think that the omission of 
the defendants inthis case to make an interlocutory application 
has in any way prejudiced the position of the plaintiff and on the 
facts I think the case is one in which, if the Judge had applied 
his mind to the point, he would have refused the leave, 

I therefore recall the leave and ieject the plaint, I make no 
order as to costs of suit. 


C. C. Bose: Attorney for the Plaintiff. 
B. M. Das and A. C. Ghose: Attorneys for the Defendants. 


A, CT. M, Plaint rejected, 


(1) (1933) 37 C. W.N. 139. 
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Before Mr. Justice S. N. Guha and Mr. Justice C. Bartley, 


Crvi. SREEMATI DAYAMOYEE DASSAYA 
January, 24. 37. 31. JATINDRA CHANDA DAS AND OTHERS* 


Will—Conditional bequest—Ambiguous words in Will—Burden of proof— 
Waste and misappropriation by execulor—Suit for admimtstration of estate— 
Rendering of accseunis. 


In the case of use of ambiguous words by the testator In the Will, which do 
not clearly indicate whether a condition precedent or a condition subsequent is 
intended, the Court will lean towards the latter 


Re Greenwood (1) followed. 


Alter the legatee had established a case of waste and misappopriation by the 
executor, the latter can be asked to render accounts. 


Appeal by Defendant No. 1, the Executrix, 
Suit for administration of the estate by the alleged legatee, 
The material facts appear from the judgment. i 


Messrs Hiralal Chakravasti and Paresh Chandra Sen for the 
Appellant, 


Messrs. Jogesh Chandra Roy and Bhugendra Nath Roy Chou- 
“ ~ dhury for the Respondent No, 1 (Plaintiff). 


Mr. Bankim Chandra Banerji for Respondents Nos. 5 fo 8, 12 
to I 3 I5 and 16, 

C. A. Y. 

T jë following judgment was delivered : 
The plaintiff in the suit in which this aues has arisen, a minor 
j dissi i EE represented by his mother and guardian as his next friend, prayed 
for administration of the estate of his grandfather Ganga Charan 
Das, claiming through his deceased father, Harendra Chandra 
Das, & legatee under the Will of Ganga Cbaran Das, upon cons- 
truction of the said Will The Will of Ganga Charan Das was 
proved after contest, and the defendant Dayamoyee Daseaya had 
taken out probate of the same ; the suit was mainly directed against. 
Dayamoyee Dassaya as executrix, and prayer was made for 


"Appeal from Original Decree No. 156 of 1939, against the decree of 
Muhammad Ibrahim Hossain, Esq., Subordinate Judge, 4th Court, of Huc 
dated the g4th February, 1933 i 

(1) [1903 ] 1 Ch, 749. 
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rendition of accou nts by Dayamoyee Dassaya, for partition after she  : rab 

has made over the estate of the legatees under the Will) It would 1936. 

appear that probate of the Will of Ganga Charan Das was granted Sm ER aa 

to Dayamoyee Dassnya on the 14th May, 1926, and the suit giving Dasa ya 

rise to this appeal was instituted on the 17th September, 1930. lili. Chandra 
The claim in suit was resisted by the defendant Dayamoyee Das. 


Dassaya against whom it was directed ; and on the pleadings of the 
parties concerned, four issues mentioned below were raised on the 
merits of the case before the Court. 

Has the plaintiff any right, title or interest in the properties in 
guit? (Issue No. 4). 

Is the plaintiff a legatee under the Will of Ganga Charan 
Das? Has the plaintiff any right to sue under the provisions of 
the Will? (Issue No. 6). T 

Are the contents of the Will and the codicil ambiguous and 
require legal interpretations and constructions ? (Issue No. ro). 

Has the defendant No, r, the executrix wasted and misappro- 
priated the testator's properties ns alleged in the plaint? (Issue 
No. 8). 

The decision of the learned Subordinate Judge in the trial 
Court on the question raised in the issues mentioned above was 
in favour of the plaintiff. Hence this appeal by defendant 
No. r. i i 

The controversy in the case before us, centred round matters 
referred in Issues Nos. 4, 6 and ro mentioned above, although it 
was incumbent upon the plaintiff to establish waste and misappto- 
priation as alleged by him and on which allegations of fact, Issue - 
No. 8 was raised before the Court before any relief could be -— 
granted to the plaintiff. The case of the plaintiff, a minor suing 
through his mother,—his uncles (father’s brothers), being defer- 
dants in the suit was that executrix appointed by the Will of Ganga 
Charan Das, the defendant No. 1, was not competent to administer 
the estate, and was entirely under the control of her sons, the 
step-brothers of the plaintiffs father; the plaintif apprehended 
that unless the executrix was removed, the whole estate might be 
wasted. There was allegation made by the plaintiff that money 
belonging to the estate was being misappropriated by the erecutrix. 
On the materials on record, the conclusion has been arrived at by 
the Subordinate Judge in the trial Court that the plaintiff could 
not bring to the notice of the Court any instance of waste or mis- 
appropriation of the testator'a estate by the executrix. "The definite 
finding in evidence was that there was “ neither wasting nor mis- 
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appropriation" ; but the Judge in the Court below observed that 
whether any waste or misappropriation has been made by the 
executrix could be ascertained only after she has rendered accounts. 
The final decision on the question was to await the result of 
rendition of account by the defendant No. 1, as directed by the 
trial Court. The procedure followei on this part of the case 
appears to us to be somewhat unusual, as in our opinion, direction 
for rendering accounts could only follow on a decision by the 
Court, that the plaintiff had established a case of waste and mis 
appropriation as alleged by bim, which must be the foundation of 
the relief granted to him, in the matter of rendering accounts, 
so far as the cxecutrix was concerned. The position indicated 
before us in the course of argument on behalf of the plaintiff 
respondent, claiming to be a legatee under the Will, that in an 
administration suit of the present description a decree was to be 
passed against an executor for rendering accounts, even though no 
case of waste or misappropriation as alleged by the plaintiff was 
established at the initial ttage of the litigation, cannot, in our 
judgment be supported eitler òn principle or authority ; and no 
authority for the adoption of such a course was placed before us 
for consideration. 


The plaintiff claimed relief in the suit as a legatee under the 
Will of Ganga Charan Das. Was he a legatee under ‘the Will ? 
And the Will of Ganga Charan Das had to be construed for the 
purpose of determining the question raised in Issues Nos. 4, 6 and 
ro raised inthe suit The contents of the codicil executed by 
Ganga Charan Das were not of any importance for the purpose of 
construing his Will, and with reference to the contents of the Will, 
it had to be decided whether the plaintiff, claiming through his 
father, Harendra Chandra Das, bad any right, title cr interest in 
the properties in suit. The Judge in the trial Court decided the 
question raised specifically in Issues Nos. 4, 6 and ro in favour of 
the plaintiff, 

The clause in the Will of Ganga Charan Das which called for 
special attention for the purpose of construing the document was 
clause 14, and the intention of the testator had to be gatheied, 
from the words used in that clause, taking the same along with 
other part of the Will, which throw light on that intention. "Tbe 
clauses 1, 7, 13 and 14 of tke Will have to be taken together for the 
purpose of determining the real nature of the interest created by 
the Will, so far as the bequest in favour of th» plaintiff's father 
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Harendra Chandra Das was concerned; nnd these four clauses 
of the Will are set out below :— 
1t My wife by the first marriage is not alive. But my son, 
Sreeman Harendra Chandra Das, and my daughter, Sreemati 
Purnashashi Dassi born in her womb, are alive. There was another 
daughter by the first marriage, but sheis dead. My eldest son, 
Sreeman Harendra Das, is married and is at present staying with 
his wife and children in my family dwelling house, but in separate 
mess. Out of the money he has so long been earning by service, 
he has not contributed a single farthing towards the maintenance 
of my family, nor does he attend to any of my household duties. 
With his wife and children he forms a family which he is geparately 
maintaining. Further eter the death of my first wife, Sreeman 
Harendra has taken the whole of the amount in her Tahabil. And 
Sreeman -Harendra has also taken the ornaments, etc, and the 
money-lending business left by my said wife. I have got performed 
at considerable expense the marriage ceremony of Sreeman 
Upendra, eldest son of Sreeman Harendra and I have also been 
bearing the expenses of education, clothes and shoes, etc., of 
Harendra’s sons, 
Some amounts of gold and silver and tays and utensils, etc., 


of copper, brass, bell metal, etc, and various other movable | 


properties of mine worth about Rs. 9oo arein the custody and 
possession of Sreeman Harendra, The said ornaments of gold and 
silyer, and trays and utensils, etc, and movable properties are 
desciibed in Schedule marked (Ka) below. The same are my pro- 
perties and will be listed as properties left by me. 

:13. Í have got performed the marriage ceremony of Sreeman 
Upendra, the eldest son of Sreeman Harendra Chandra Das, my 
son by my first marriage, at enormous expense and I have also 
been defraying the expenses of education and shoes and clothes, 
etc., of Sreeman Harendra's sons, Neither Harendra nor his son 
has contributed or does contribute to my family a single pice of 
the money which they earned or earn by service. They are most 
disobedient to me and always use harsh words towards me and do 
not do any work of my household or look after it They are not 
of the least assistance to me, Narendra and Debendra, my sons 
by-my second wife, are helping me very much in my household 


and it was to enable him to assist me in performing my household : 


duties that I was forced to withdraw Narendra from his studies. 
My other two minor sons, too, are objects of great affection to me 
and are most obedient and devoted to me. I have up to now 
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spent enough money for the said Harendra and his sons but I have 
not done much for my sons and daughters by the second marriage. 
In all the aforesaid circumstances, it is but proper to give my sons 
by the second wife some property in excess of that given to 
Harendra, Accordingly I lay down that Sreeman Narendra, 
Debendra, Surendra, and Dhirendra, my four sons by my second 
wife, will gat absolutely, in equal shares and with power to enjoy and 
dispose from heira to heirs, the one-storeyed building and the one- 
storeyed Habeli—two blocks in all with corrugated iron roof, 
together with the Bhiti lands, well, premises, etc, and all rights 
appertaining at Holding No. 8 Sha Shaoheb’s Lane at Narainda, 
within the Municipality and town Dacca, under Thana Sutrapur 
and owned and postessed by me. My eldest son Sreeman 
Harendra or any of his heirs will not be competent to make any 
claim thereto and they will have no right to or possession in the 
same. The aforesaid Holding No. 8 has become Holding 
No. 7. 

14. All the pioperties, movable or immovable, left by me 
and standing in my own name or Benami in the names of otbers 
will be obtained in accordance with the terms and incidents set 
out in the aforesaid paragraphs Nos. 9,10,11, 12 and 13 that js 
to say, the properties which will remain after settlements and 
arrangements for the expenses set out in the said paragraphs Nos, 9 
to 13 out of those properties will be obtained by Sreeman Harendra 
Chandra Das, my sən born ‘of my first wife, under the following 
condition and by Sreemans Narendra Chandra Das, Debendra 
Chandra Das, Surendra Chandra Das, and Dhirendra Chandra 
Das, sons born of my second wife, (i. e.) by these five sons born 
of the two wivas in equal shares, i. e., each will get 3 annas 4 gds 
share, of the sixteen annasin indefeasible righta, with power to 
transfer in every way, such as by gift, sale etc., and to enjoy and 
dispose of down to their sons and grandsons, My first son, Sree- 
man Harendra Chandra Das, will not get any share in the proper- 
ties left by me, unless he makes over to tatisfaction my properties in 
his possession, ag stated.in paragraph 7, to the executor or executors. 
In that contingency, my other four sons will equally get his said 
three annas four gandas share. But if my said son does good to 
and looks after, to the satisfaction of the executors, my second wife 
and the sons born of her womb, he will get fhat share. 

The relation as between the testator and his son Harendra 
Chandra Das was anything but good, and there was not any inten- 
tion present in the testator to show any consideration to the son, 
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unless he strictly complied with the terms ofthe will. The bequest 
or the legacy in favour of the son was definitely and specifically 
burdened with the condition precedent of the ton's making over 
to satisfaction of the executors, appointed. by the Will, the pro- 
pertiés belonging to the testator in the son's possession ; in default, 
the intention of the testator was clear that four sons other than 
Harendra Chandra Das were to get his (Harendra's) three annas 
four gandas share, There was the further condition precedent 


imposed by the terms cf the Will that if Harendra Chandra Das l 


did good to and look after to the satisfaction of the executors, 
the second wife (the defendant No, r) and the sons born of her 
womb, then he will get the share specified above. z 


In the case before us there can be no doubt, on the plain 
reading of the contents of the Will of Ganga Charan Das, and 
regard being had to the clear and definite intention expressed by 
the testator in the matter of making a Lequest'in favour of Haren 
dra Chandra Das, thatthe bequest wasa conditional bequest. 
The condition imposed by the Will was a condition precedent to 
the vesting of the legacy : the condition had to be fulfilled before 
the bequest could take effect and the legatee could take a vested 
interest, The condition imposed by the Will could not onthe 
plain words used by the testator be considered to be a condition 
subsequent in which the estate wasin the devisee, but he was 
liable to be divested of it, by reason of nonfulfilment of the con- 
dition [asin Wyane v. Wynne (1) |; and, in our judgment, there 
wasno ambiguity whatsoever in the words used by the testator 
Ganga Charan Das, in clause 14 of the Will,—which in clear terms 
indicate conditions precedent, and not conditions subsequent to 
the vesting of the legacy in Harendra Chandra Das. In the case 
of use of ambiguous words, which do not clearly indicate whether 
a condition precedent or a condition subsequent is intended, the 
Court will no doubt lean towards the latter [Re Greenwood (2) ]. 
In the case before us, on the conclusion arrived at by the trial 
Court, which is fully supported by evidence on record, Harendra 
Chandra Das who survived bis father did not fulfil any of the 
conditions imposed by the father in his Will, as conditions prece- 
dent to the vesting of the legacy in his favour ; and the bequest 
therefore could not take effect as an interest which had vested in 
Harendra Chandra Das, In the above view of the case, the 
- plaintiff, the son of Harendra Chandra Das had no right, title or 


(1) (1840) 3 M & Gr. 8, 
(a) [1903] 1 Ch. 749. 
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país interest in the properties claimed by him as a legatee claiming 
1936. though his father, apd had therefore no right to sue under the 
Sm. Dayamoyee Will of Ganga Charan Das, and pray for any of the reliefs men- 
Dessaya tioned in the plaint in the suit, The issues 4,6, and 10 are 


Jatindra Chandra decided against the plaintiff. 

Des The result of our conclusions arrived gt, on the construction 
of the Will of Ganga Charan Das, and on the materials before us 
establishing the position that Harendra Chandra Das a legatee 
under the said Will had not fulfilled the conditions imposed by 
the Will, which were conditiops precedent, to the vesting of the 
legacy, is that the plaintiff's suit must be dismissed, 

The appeal is allowed. The decision and decree passed by 
the Court below, against which this appeal is directed, are set 
aside and the plaintiff's suit is dismissed with costs throughout,— 
including costs in this Court. The defendant No. r appellant 
is the party entitled to realise these costs from the plaintiff 
respondent, Heating fee in this Court is assessed at 5 Gold 


Mohurs, : 
A. T ML Appeal allowed ; 
Suit dismissed, 
Before Mr. Justice M, N, Mukerji and Afr. 
Justice S. K, Ghose. 
sabe THE LANKAPARA TEA COMPANY, LIMITED 
1956. " ; 0 g. . 
: acr 23, THE GOPALPUR TEA COMPANY, LIMITED AND OzHERS.* 
FAO TNRDNES. i Riparian owner—Declaration, when gaonttd—Perpeinal — injunciion— 


Putting up obstructlon— Abhrehensicn— Primary Court. refusing perpetual 

injunction——No appeal against the order—No  cross-objeciion— Appellaís 

Couri, 1f can grant such perpetual imfunction—Civtl Procedure Code (Act 

V of 1905), O. 41 R. 73. 

Where a right alleged by the plaintiff as owner of property is denied by tho 
defendant, & declaration may at the discretion ef the Court, be granted. 


, *Appeal from Original Decree No. 4 of 1933 with cross-cbjection, against 


the decree of Dinesh Chandia Sen, Esq, Subordinate Judge of Jalpalgurl, dated 
the 3rd September, 1933, 
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Foseph v. Calcutta Corporation (1) referred to. 


As regards the alveus or natural bed of the river and the ordinary course 
of the river through its flood channel, the upper riparlan owner is not entitled 
to put up any obstruction, at least none, as would interfere with the flow of 
the water as it had been accustomed to flow or would seriously and sensibly 
divert that flow so as to be an injury to the plaintiff’s right. 


Dependant as tbe liability of the upper riparian owner would be upona , 


variety of circumstances, in cases of obstruction, mere apprebension of injury 
would not be sufficient to found a cause of action, and so no infunction can 
legitimately be granted. ‘ 


The appellate Court under the provisions of order 41 rule 33 of the Code 


of Civil Procedure can grant a perpetual injunction, although no appeal was 
preferred, nor no ground taken in cross-objection, by the plaintiff, against 
the order of the primary Court refusing the sald perpetual injunction, as 
there was such prayer in the plaint which was not abandoned. 

Appeal by Defendant No. 2. 

Suit for declaratiohs based on the rights of the plaintiff as the 
lower riparian owner and the disabilities of defendants Nos. 1 and 
s asthe upper riparian owners in respect of a river, for a man- 
datory injunction on the defendants Nos, x and ato remove the 
bunds and embankments &c. 

The material facts appear from the judgment. 

Messrs. Brojolal Chakravarty, Santosh Kumer Basu and Biraj 
Mohan Roy for the Appellants, 

Messrs. S. N. Banaj), Amartndra Nath Basu and Atul 
Chandra Gupta, Dr. Bijan Kumar Mukherji, Messrs. Apurba 
Chandra Mukherji, Bhupendra Chandra Guka and Rajendra 


Bhusan Baksi for the Respondents, 
l C, A, V. 
The judgment of the Court was delivered by 


Mukerji, J :—To understand the facts of the case it is neces- 
gary to refer to a map, drawn not exactly but only approximately 
to scale, which forms a part of the plaint. The plaintiff Company 
i5 the owner of the Gopalpur Tea Estate. The defendants Nos. 1, 2 
and 3 are the Anjuman Tea Company Limited, the Lankapara Tea 


~ 
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The Lankapara Tea 
Co.. Ltd. 


v. 
The Gopalpor Tea 
Qo Co, Ltd. 


Feb, wary, 6. 


Br 


Company Limited and the Needam Tea Company Limited, their. > 


tea estates being known respectively as Makrapara, Lankapara and 
Dalmore. The relative positions of these tea estates are that 
Lankapara and Makrapara lie to the east and west, side by side; 
Dalmore is on the south of Makrapara ; and Gopalpur lies on the 
south of Dalmore. Their common landlord is the defennant No, 4, 
the Secretary of State for India in Council A hilkstream of 
considerable volume and velocity, which goes by the name of river 


(1Y (1916) L., R. 45 L. A. 243: 24 C. L, Je 498. 
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Pugl, takes its rise in the Bhutan Hills and emerging into the 
slopy plains on the south enters the British territory at some points 
to the north of the Makrapara and the Lankapara Tea Estates and 
flows in á south-westerly direction. It shoots off in its course 
branches, of which the two nearest to the area with which this case 
is concerned are first the river Sukantiti and next the river Gor- 
gonda, both running southwards, In this south-westerly course, the 
river Pugli for some distance forms the common boundary between 
Lankapara on the east and Makrapara on the west, and then the 
“stream bifurcates,—one branch flowing in a south-westerly direction 
through Makrapara and into the river Surti which also comes out 
of the Bhutan Hills and runs by the west of Makrapara ; and 
another branch running more or less southwards at first continuing as 
a common boundary between Makra para on the west and Lanka- 
para on the east, as is now admitted, and then flowing through 
Dalmore and thereafter through Gopalpur. In this case, for the 
sake of brevity, the former branch is referred to as the ‘western 
branch and the latter əs the southern branch. The river Gor- 
gonda, of which mention has already been made, emerges out of 
the Pugli river at a point on the north-west of Lankapara, passes 
through Lankapara, then through Dalmore and lastly through 
Gopalpur. Tbus in Makrapara, the western branch of the Pugli 
runs through the estate and the southern branch (as is now 
admitted) forms its eastern boundary ;in Lankapara the southern 
branch of the Pugli forms the western boundary of the estate, and 
Gorgonda runs a little to the east and in a course north and south ; 
and in Dalmore and Gopalpore, Pugli and Gorgonda flow north to 
soutb, the former lying to the west and the latter to the east. 
These facts are, at this stage, undisputed. 

The plaintiff's case in the present suit, stated shortly, was as 
follows: It was stated that more than 30 years ago the mouth of 
the Gorgonda silted up owing to natural causes and the junction 
point of Gorgonda and Pugli became firm land with the result that 
trater of the Pugh ceased to flow through it; that the defendants 
Nos, r and 2, neither under the terms of their lease nor under the 
law, have any right to erect any such embankments or Bundg, etc., 
in the bed of any of the rivera aforesaid, but they with a view to 
obstruct the free and natural flow of water through and from the 
Pugli river and to divert it from its natural course had. erected and 
were still erecting embankments, Bunds, etc., in its bed in the 
Bhutan.and the Biitish territories with two resulta One of these 
tesults is described in paragraph 9 of the plaint, the substance of 
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which is that during the rains the said river frequently overflowed <n, 
its banks and sent down large volumes of water in violent currents 1936. 


onm 


through the Gorgon da, which is more than what it can carry, and 80 The [ ankapara Tea 
oveiflows the banks of the Gorgorda ond causes damage to the da : 
plaintifi’s property. The second result is described in paragraphs ‘The Gopalpur Tea 
10 and 11 of'ths plaint, It is stated in paragraph ro that so far- `": MUR 

as the plaintiff had been able to ascertain, Bunds and embank- Mukerji, 9. ' 
ments marked ‘AA’, ‘BB’, ‘CC’, ‘DD’ and ‘EE’ shown on the plaint mE 
map had been erected by the first defendant and those marked . 
6 to ar therein had been erected by the second defendant and 
then it was stated that " each of the said defendants is still going 
on erecting further and more similar embankments, eic, and has 
also been often adding to and altering those already made and. 
erected with a view to completely obstruct and divert the natural 
course and flow of the Pugli river." In paragraph 1r it was stated 
that the main natural current of the Pugli used to flow by the 
western of the two channels already described and that by reason 
of the erection of the Bunds ‘AA’, ‘BB’, ‘CC’ and ‘PD’ water has 
been diverted from the main natural channel to the other channel, 
that is to say the southern channel, which passes through Gopalpur, S 
causing serious loss to the plaintiff. And itis also stated that the 

other Bundes and embankments which the two defendants had 

erected in the Bhutan and the British territories, and specially the 

Bunds ‘EE’ and rto ar had caused obstruction and diversion of 

the free and natural flow of the Pugli river directly causing 

frequent floods in the Pugli and with resultant floods in 

the Gorgonda. Thereafter it was stated that òn ‘account 

of the Bunds and embankments which the first two defendants 

had each erected in the bed of the river Pugli there had been 

disputes between them ; and & suit being No. 102 of 1915 had been 

instituted by the first defendant against the second defendant but 

it resulted in a compromise between them; that by the 

compromise they illegally and without any authority reserved 

to themselves the right to erect embankments and Bunds 

in the bed of the river Pugli according to their respective choice ; 
and convenience and they stipulated between themselves that the' ' 

silted up bed of the Gorgonda at its mouth should be opened up 

so as to allow Pugli water to divert and flow through the Gor- 
gonda,—water which in normal conditions and natural course would 

have flown through the Pugh itself ; and that defendant No. 1 had j 
applied for executing this collusive decree by excavating the bed of 5 
the Gorgonda at its month' with a view to cause such diversion, — ^. 
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The foundation of the liabilities of the defendants Nos r and 3 
on which the prayers in the plaint were based was set out in para- 
graph 15 of the plaint which ran thus: 

"IS. The defendants have no right to erect or cause to be 
erected or maintain embankments, spurs, dams and Bunde, etc., 
anywhere in or about the bed of the Pugli or across it or to 
obstruct the free and natural flow of its water through its natural 
course and bed or to obstruct or divert the Pugli river from its 


original and natural channel through which it flowed into the 


Surti river, neither have they any right to open out by excavations 
and removal of silt or sand or other deposits or otherwise the 
silted up mouth of Gorgonda and its bed and divert the water of 


the Pugli through it to plaintiff's estate. The plaintiff is entitled to 


restrain the defendant from making any excavations in the bed of 
the Pugli or Gorgonda either at their mouth or at any other place 


‘and from diverting the water of the Pugli through the bed of the 


Gorgonda or in any other manner and also to get the embank- 
ment spurs, dams and Bunds, etc., referred to above or any other 
embankments, spurs, dams and Bunda, etc, which they may 
hereafter make or cause to be made or which may be found ‘in or 
about the bed of the Pugli removed and also to restrain the defen- 
dants from erecting any embankments, spurs, dams and Bunda, 
etc, in or about the bed of the river Pugli or to impede, obstruct 
or divert the said river in any way Or manner.” 

The prayers broadly speaking were: (1) Certain declarations 
based'on the rights of the plaintiff as the lower riparian owner and 
the disabilities of the defendants Nos. 1 and 2 as the upper 
riparian owners in respect of the river Pugli; (2) a mandatory 
injunction on the defendants Nos, r and 2 to remove the Bunds 
and embankments ‘AA’, ‘BB’, ‘DD’ and ‘EE’, and x to 21; (3) a 
perpetual injunction restraining the defendants Nos. 1 and a from 
erecting -Bunds and embankments in the bed of the said river and 
from doing any act which may be calculated to impede or obstruct 
the free and natural flow of the water of the said river or divert it 
from its natural course; and (4) a perpetual injunction restraining 


` the defendant No. r from opening out the mouth of the Gorgonda. 


by removing the sand, gilt, etc., deposited there, in execution of 
the collusive decree in Suit No. roa of r915 or otherwise. 

The suit was instituted on the 14th September, 1927, but 
before the trial actually began there was a compromise between 
the plaintiff and the defendant No. 1 by which, subject to certain 
modifications and explanations, the terms of the compromise , 


Vor. LXIIT.] HIGH COURT. 


decree in Suit No. 102 of 1915 which had been passed as between 
the defendants Nos. t and 2 were agreed upon as good and. bind- 
ing as between the plaintiff and the de'endant No.1; and several 
other stipulations were also agreed upon as between the said parties 
themselves, declaring in favour of each other and also reserving 


to them their respective rights as regards the opening of the Gor-’ 


gonda mouth and keeping intact or putting up in future Bunds 
and embankments on the Pugli river, The suit then proceeded 
against the defendant No. a ag the only contesting defendant, and 
in the end the Subordinate Judge made a decree in plaintifi’s 
favour in these terms : 

“It is ordered and decreed that the suit be deisi in terma 
of the,compromise against the defendant No. 1, a8 it was ordered 
previously the terms should be recorded in the decree., The suit 
be decreed in a modified form on contest against the defer- 
dant No. 2 without coats. Plaintifl’s right to have the free and 
natural flow of the Pugli river through its original and natural 
course be declared and it be declared that the defendants Nos. r 
and 2 have no right to interfere with such right subject to the 
terms of the compromise with defendant No.1; ánd subject to 
the compromise between plaintiff and defendant No. 1, it be 
declared that the defendants Nos. 1 and 2 have no right to erect 
Bunds, etc. in the bed ef the Pugli to narrow down the bed or 
divert the waters of the Pugli from its original and natural course 
or to obstruct the free and natural flow of the Pugli through its 
original natural course." 

The defendant No 2 has appealed from this decree. In this 
appeal, it is not disputed that the decree is not a proper decree in 
80 far as it purports to adjust the rights of the plaintiff and of the 
defendant No. z on the basis of the compromise arrived at between 
them; though a much simpler form of decree would have been 
enough for the purpose viz., “that it is ordered and decreed that 
the suit as between the plaintiff and the defendant No. r be decreed 
in terms of the compromise arrived at between themselves, the said 
terms being recorded in and forming a part of the decree" ; and it is 
wholly unnecessary to make the declarations against the defendant 
No. 1 while making the decree as against defendant No. a. These 
declarations against the defendant No. r are in the terms of the 
compromise itself and the only purpose that they’ serve by 
being repeated while the decree as against the defendant No. a 
is being made is to complicate matters. If they are omitted 


as they should, in any case, be, the decree as it is against 
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Cm. the defendant No. a would with some formal alterations run 

19: 0. thus : i 
The Lankapara Tea “The suit be decreed in a modified form on contest against the 
SOLEM defendant No. 2 withcut cest  Plaintif's 1ight to have the free 


The Gopalpar Tea and natural flow of the Pugli river through its original natural course 
<o a, l ‘be declared and it bo declared that the detendant No. 2 has no 
Mukerji, F. tight to interfere with such right, subject to the terms of the com 
n promise with the defendant No. 1 ; and subject to the said compro- 
mise it be declared that the defendant No, 2 has no right to erect 
Bunds &c. in' the bed of the Pugli, to narrow down the bed or 
divert the waters of the Pugli from its original and natural course, 
orto obstruct the free and natural flow of the Pugli through its 
natural course." 

j* Now it is not disputed thatein the compromise as between the 
plaintiff and the defendant No 1 certain reservations had been 
made in favour of the defendant No. 2; and jhe declaration that the 
plaintiff'a rights and the cefendant No. 2's disabilities should be 
subject to the compromise is therefore a declaration in favour of , 
ofthe defendant No. a ; and so, that reservation in the decree is 
not challenged in the appeal  Butthe contention is that no decla- 
ration at all should have been made. To appreciate the conten- 
tion and to deal with it, it is necessary to go a little deeper. 


- 


In suit No. 102 of 1915 which arose out of disputes between 
Makrapara (defendant No. 1) and Lankapera (defendant No. 2) in 
consequence of the Bunds and embankments etc., which they had 
erected to the prejudice of each other in the Bhutan as well as 
in the British territories, the main terms of the compromise, so far 
a8 they are relevant for the purposes of this case, were as follows :— 
that the common boundary between the Makrapara and the Lanka- 
para grants would be ascertained and demarcated, that the Bunds 
and embankments set up by Makrapara so far within the Bhutan 
territory would be kept in tact, with liberty to repair ; that the 
mouth of the Gorgonda was fixed at a width of 7oft. and Lanka- 
para would keep that width free and remove a sunken Bund which 
they had erected within that space, but would be at all times at 
liberty to take such measures as they might consider necessary, by 
erection of piers, abutments or bunds, beyond that width, for pro- 

tection of their own property ; that neither of the parties would be 
at liberty to erect any fresh bunds or embankments in the Bhutan 
territory without the permission of the other; and there was a 
further clause which was in these words :— 


“That the parties agree that after demarcation of the common 


- 
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boundary as provided for in clause r hereof an equal free way for 
the passage of water on either side of the common boundary 


(sic), such demarcation will and shall be maintained by the The inknn Tea 


plaintif No. x without prejudice to the rights of the parties to 
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they consider necessary provided always that the rights and 
obligations created ond imposed by the leases under which the 
said tea grants are respectively held by the two Tea Company 
parties, tbat isto say the Anjuman Tea Company Limited and 
the Lankapara Tea Company Limited, under thé Government 
are notin any manner whatsoever affected or interfered with. 
Pursuant to the terms aforesaid there was a demarcation of 
the common boundary between the two grants, the mouth of the 
Gorgonda, which had been fixed at a width of 70 feet by the 
compromise as aforesaid, was re-opened, the sunken Bund as 
agreed upon was removed, and on the report of certain experts 
appointed for the purpose a space of rro feet on either side of 
the common boundary, that is to say a total width of 220 feet, was 
fixed as the free way for the passage of water of the Pugli. There 
‘have been more than one execution case as regarda this compro- 
mise decree, and as far as one can gather a keen contest between 
the two parties as to whether the rights secured by the compromise 
decree have been regarded or not. These contests were carried 
up to the High Court on more occasions than ons. One such 
execution matter, the subject matter of which was the prayer to 
have the mouth of Gorgonda cleared up further, was pending at 
the time when tbe present suit was instituted and is referred to 
in the plaint a8 already stated. 
| It would have been of some assistance to us, and certainly 
interesting to know what exactly were the Bunds and embankmen!s 
that were there or had been erected by the first two defendants 
prior to rgrs and with regard to which the suit was instituted or 
were covered by the compromise decree. But we are told that 
there is no evidence in the present case.’ It may be noted that 
inthe plaint in tbe present tuit it was stated "that the 26 Bunds 
and embankments shown on the plaint map were erected by the 
first two defendants during the last ro or r2 years", —suggesting 
that they came into existence since the suit of t915. But whatever 
that may be, in the present suit the first two defendants in arriving 
at & compromise between themselves did not purport to go back 
upon the compromise decree in the previous suit and, on the 
other hand, purported to regard it as still governing their relations 
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and they orly provided for some variations and modifications in 
the light of such circumstances as bad arisen since that date. The 
several terms of the compromise that are relevant for our present 
purposes, as having a bearing on the contention which has been 
urged before us on behalf of the appellant, are the following : 

"3. The defendant No.: Anjuman Tea Company Limited 
is hereby restrained by a permanent injunction from executing 
the said decree in suit No. ro2 of 1915 Tso far as excavating 
and removing the sand and silt from the mouth of the river 
Gorgonda," " 

"^, "That subject to all the terms of this compromise petition 
the compromise decree in Suit No. 102 of 1915 T Sub-Judge’s 
Court, Jalpaiguri, between the defendant No. z, Lankapara Tea 
Company Limited and others as modified will stand good and be 
binding between the parties of this suit." 

"8. That the parties agree that the cbannel mentioned in 
para 5 of the plaint in this suit as passing through the Makrapara 
land to the Surti river, was never or is not the main or any channel 
of the Pugli and the defendant No.1 sball have the rigbt to use 
itin any way that is considered necessary." 

"9. That parties agree that in pursuance of clause 6 of the 
petition of comprom ise in said Suit No. 102 of 1915 T the common 
boundary line between the Makrapara Tea Estate and' the Lanka- 
para Tea Estate was; duly fixed and a free way of 220 feet for the 
passage of Pugli water on both sides of the common boundary so 
demarcated (that is to say iro feet on each side of the said 
cOmmon boundary line) was agreed to be maintained in accordance 
with the joint report of Mr. Desbruislies and Mr. G. C. Biswas, 
Engineers. It is further agreed that the said waterway of 220 
feet should in no way be interfered with by any of the parties 
On any grounds whatsoever.” 

“ro(a) The plaintiff's right to have the natural flow of water 
of the Pugli river through its natural course is hereby declared 
and it is further declared that the defendants have no right to 
interfere with such right save and except that the defendants 
Nos. x and 2 shall have liberty to erect such embankments beyond 
the said 220 feet of waterways for the protection of their grant 
lands they asconsider necessary as laid down in clause 6 of the 
petition of compromise in said Suit No. 102 of rg15 T.” 

"(b) It is further declared that the defendants have no right 
to erect or cause to be erected any embankments, spurs, dams 
or Bunds etc, in the bed of the river Pugli within the said 230 feet 
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of free waterway or to do or cause to be done anything in order 
to narrow down the said bed or divert the water oftbe Pugli 
river." " à 

Very bigh ground was taken by the defendant No. a in the 
written statement thet he filed in the suit. Some of the averments 
in this written statement may conveniently be reproduced, In 
para 3 it was pleaded that he has absolute and indefeasible right 
under the law as well as under the terms of the Lankapara lease 
to erect, as protective measures, any bunds, embankments etc. in 
any river or stream causing or threatening to causé: damages to 
his estate. In para 5 it was stated that the embankments, bunds 
etc, referred to inthe plaint as erected by him had one and all 
been erected as protective works for the safety of the Lankapara 
estate, from invasion of the Pugliriver and in orderto keep it 
in its natural course from which it had been diverted by the obstruc- 
tions which had been erected by the defendant No. r, And in 
para 8 it was repeated that 


“This defendant No. 2 firmly repudiates the allegation made 
in para r5 of the plaint that defendant No. 2 has no right to make 
and erect or causa to bs mide ani erected or maintain the 
embankments, spurs, dams and bunds etc. in or about the bed 
of the Pugliriver and that the plaintiff is entitled to get the 
embankments etc.........,.in the bed of the Pugliriver or any 
other embankments etc. which the defendant No, a may hereaíter 
mike and erect etc. in the bed of the Pugli removed and also 
to restrain the defendant No. 2 from erecting any embankments 
etc,........in or about the bed of the river Pugli" ; and sáys that 
"the defendant No. 2 has every absolute right to make and erect 
etc.........in orabout the bed of the Pugliriver such embank- 
ments etc,......... asare or may be necessary and required as pro- 
tective works etc", 

It was pleaded that there was no collusion between him and 
the defendant No. 1 and that onthe other band be was always 
fighting the latter. It was also denied that the bunds etc, erected 
by him in the Pugli had narrowed down the channel and the natural 
course of the river or had caused any diversion or obstruction to 
the same. j 


Some 20 issues were framed in the suit embracing a multitude ' 


of matters ; but on the compromise being entered into between 
the first two defendants, all except 6 of them were struck out, 
These 6 issues were the following :— 

i. Has the plaintiff any cause of action? * 
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2. Isthe suit barred by limitation ? 

s. Have the defendants Nos. 1 and a erected embankments, 
spurs, and Bundes etc, in the béd .of the river Pugli and have 
thereby substantially and materially interfered witb, counteracted, 
impeded and obstructed or diverted the free and natural flow of 
water through the original and natural course of the Pugli? It 
80, are the defendants Nos. x and a entitled to do so? 

8. Has the plaintiff any right to have any of such Bunds 
etc, made by the defendant No. ror by the defendant No. a 
removed? Isthe plaintiff entitled to have a permanent manda- 
tory injunction for that purpose ? 

Is. Isthe plaintiff entitled to any of the declarations sought 

> j 


, 16. To what relief, if any, is the plaintiff entitled ? 

It wil be observed that in clause 8 of the compromise as be- 
tween the first two defendants it was agreed upon and admitted 
that the western channel (the channel which passes through 
Makrapara into the Surti river) never was nor is the main or any 
channel of the Pugli (vide para 8 of the compromise). It should 
be remembered that in the plaint it was stated that the main 
current of the river flows through that channel On tbis Mr, 
Chakravarti has argued on behalf of the appellant that after this 
admission the pliintiff is not entitled to change his c1se—as Mr. 
Chakravarti puts it-—and complain of any obstruction on the 
southern channel and get any relief against his client on the basis 
of such compliint. He contends that sucha variation in the 
pleadings on which a suit is founded cannot be permitted. We 
confess we do not see the force of this contention ; for, though 
inthe plaint the position which the plaintiff took was. that the 
western chann:! carried the main current and that position has 
now been abandoned, it was never suggested anywhere that the 
westerrchannel was the only channel, while on the other hand 
the plaint and the map filed along with it shows beyond the shadow 
of a doubt that the southern channel was also said to be a channel 
ofthe Pugli and the obstructions which the appellant had erected 
on it were specifically referred to and complained of. This con- 
troversy has also been very fully dealt with by the Subordinate 
Judge. He held that the western as well as. the southern channels 
were natural and not artificial streams ; that the plaintiff has no 
lands on the bank of the western channel and he is not a riparian 
owner with respect to it ; that as regards the obstructions on the 
western channe? it was only the resultant interferences that the 
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obstructions causel to the Gorgonda mouth ‘and the southern 
channel, and also the obstructions on tbe southern channel itself 
wbich the defendant No. 2 had caused, which affectei the plaintiff ; 
and that it was nowhere stated in the plaint that the bunds and 
embankments etc. erected on the bed of the Pugli had inter- 
fered with the course of the river through the western channel only. 

Nextly, Mr. Chakravarti has r.ferred to the fact that in 
pursuance of ths compromise in the suit of rors it had been 
found that the common boundary between the Lankapara and 
Makrapara grants wis the lins passing through the southern 
channel and free way of aa2oft, that is to say rreft. on either side 
of that line was the channel to be kept open (vide para g of the 
compromise) and that compromise and the decree on it were 
expressly upheld by the present compromise between the plaintiff 
and the defendant No.1 [vide para 7 of the compromise). And 
he has also referred to the fact that by the said present compro- 
mise “the defendants Nog. 1 and 2 shall have liberty to erect such 
embankments beyond the said aaoft. of waterways for the prc- 
tection of their grant lands as they consider neceawary as 
laid down in clause 6 of the petition of compromise in the 
said suit No. roa Of 1915” [vide para ro (a) of the com- 
promise]. Upon these two facts Mr. Chakravarty has argued 
that the plaintiff cannot be allowed to rely upon any other 
obstruction on any other part of the waters and his right in respect 
of allsuch obstructions must be treated as having been entirely 
adjusted, leaving him no complaint outstanding on which he can 
claim any other relief as against the appellant. Jt has also been 
argued in this connection that if any relief is granted to him in 
respect of any other obstruction (e.g. in respect of the. Bunds 
Nos. 1 to ar which are beyond the free space of aaoít. on the 
channel) that would be inconsistent with the liberty reserved to 
tbe defendants Nos. r and 2, in clause 10 (a) of thé compromise 
just quoted. This argument, in our judgment, is not tenable. It 
seems to us thatin paras g and ro, (a) and. (b), the parties to 
the compromise had in contemplation only that particular course 
orarm of the southern channel through which the common boun- 
dary between Lankapara and Makrapara passes and that they 
were laying down provisions for the free passage of water in that 
course or arm only; and that any other course or arm of the 
southern channel was beyond the reach of those paragraphs. In 
our opinion, the liberty that was reserved related to that particular 
course or arm only. Ofcourse, it is clear that so far as this 
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reserved liberty is conterned the plaintiff cannot, so long as the 
compromise stands, ask for any relief contrary to its terms. But 
the position of the defendant No. 2 is not so secure ; because 
he is not a party to the compromise and cannot take any benefit 
out of it unless the defendant No. r chooses to enforce, or at 
least consents to the enforcement of the compromise for the bene- 
fit of the defendant No. a. But whatever that may be, we do 
not see that we can hold that by reason of the paragraphs referred 
to above the plaintiff can be held precluded from claiming any 
relief as regards any other course or arm of the southern 
channel than the one through which the common boundary passes, 
Mr. Chakravarty has argued that, in any case, the fact that no other 
course or arm was referred to in the compromise isa piece of evi- 
dence or at least an indication that the plaintif has no rights 
in any other course or arm than the one specifically referred to. 
With this argument we do not agree. Of course so faras the 
existing Bunds and embankments on the other arm or course of 
the southern channel which have been erected by the defendant 
No. s (viz. Nos, r to a1) as stated in paragraph ro of the plaint, the 
claim for their demolition was given up by a different clause, name- 
ly, para ro (d) of the compromise and there the matter isat an 
end. But as regards such of the reliefs claimed against the defen- 
dant No. 2 as were left outstanding after the compromise, there 
is the evidence, oral or documentary in the case, and not the 
compromise which would determine them. 

Thirdly, Mr. Chakravarty has contended that the obstructions 
that have been complained of as against the defendant No. a, 
namely, the Bunds and embankments Nos, r to 21, are all ona 
channel of the river Pugli which do not appertain to its "original 
and natural course” and inasmuch as that is so the defendant No. 
2 had every right to put up those obstructions and the plaintiff 
could not claim any right to have them removed. The expression 
“original and natural course" as used in this argument requires 
alittle explanation. It was not suggested,—on the other hand 
it was expressly repudiated—that the expression means the very 
first natural course which the river took at its inception ; but the 
expression has been used in contradistinction to a natural course 
which the river has taken in very recent times, leaving or deviating 
to a certain extent from its wonted course owing to natural causes. 
The contention is that in such circumstances, if the owner of the 
land through which the river thua chooses to take its courte, erects 
Bunds and embankments in the bed of the river or alongside its 
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banks, the lower ripaiian owner has no cause of action. The legal 
aspect of the proposition will be considered hereafter. But asa 
hypothesis of fact, whether the position can be tupported is the 
first thing to consider. It will be seen that in the appellant's 
written statement no such plea was taken. Noris there in the 
judgment of the Court below anything to indicate that such a 
contention formed a part of the appellant’s defence there. In that 
Court it was at one stage disputed that the Pugli was a tidal and 
navigable river, but that fact has not been disputed here. Neither 
inthe judgment of the Court below nor in the evidence adduced 
is there anything expressly said to the effact that the appellant’s 
case was that the obstructions r to ar are on a part of the waters 
suddenly or recently formed. The controversy in the Court below 
to which the appellant almost entirely confined his attention 
was that the plaintiff's grievance was that the western channel 
which represented the main course of the river had been interfered 
with, with resultant disturbances and interferences at the Gorgonda 
mouth and in the southern channel, and inasmuch as the plaintiff 
had now admitted in his compromiss with the defendant No. 1 
that the western channel was not'the main or any channel of 
the river, he is not entitled to change bis case and ask for reliefs 
on the basis of the obstructions on the southern channel. This 
matter has already been dealt with under the first contention of 
the appellant noticsd above. To establish that the channel on 
which the obstructions 1 to 21 have been put up by the appellant 
. ig not an “original” channel but a new channel, the appellant has 
relied upon three matters. In the first place he would read para- 
graph rr of the plaint as containing an admission to that effect. 
Such reading, however, in our opinion, is only a misreading. 
There the western channel is spoken of as carrying the main 
natural current ; then it is said that by putting up obstructions 
onthe western channel ‘the original and natural course" of the 
river has been diverted into the southern channel The appellant 
would read these statements as indicating that it was only the 
western channel which is the original one: whereas the aver- 
ments only mean that the natural course of the waters which 
would otherwise have flown along the western channel which 
was its Original course have taken a new course through the sduth- 
ern channel; in other words the statements do not exclude the 
southern channel also being an ‘original’ channel. Secondly the 
appellant relies upon his grant Map Ex. B which shows the river at 
this part without the loop on which obstructions Nos. r to ar stand, 
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But this map was prepared more than 3^ years ago ie. in 1898—99; 
and even if it be assumed that the stream which flowed through 
the leasehold and did not forma boundary was depicted in all 
its details in the map, there is no knowing how soon or how 
long thereafter the loop was formed. No conclusion from this 
map can therefore be drawn that the loop was only a recent ora 
new creation. Lastly the appellant has referred to the procee- 
dings in execution in the course of which the river at this spot was 
surveyed and explored. But these proceedings were not intended 
to Bind out the history or origin of the loop but only to give effect 
to the compromise decree such as it was as between the first two 
defendants, The plaintiff was no party to the proceedings and it is 
not easy to see how they are evidence as against him. We cannot 
therefore holJ that the loop is not an ‘original and natural course’ 
ofthe riverin the sense in which Mr. Chakravarty has sought to 
use the expression. 

We pass on now to the question whether the declaration which 
the plaintiff has obtained can be supported. To clear the ground 
for a discussion of the question it is necessary to refer to another 
branch of Mr. Chakravarti'a argument which is that the obstruc- 
tions complained of against the appellant have not im fa? interfered 
with the flow of the stream in Gopalpur. To support this con- 
tention Mr. Chakravarti has drawn our attention to certain passages 
in the ‘Report and affidavit’ (Ex. 1) and the ‘Discharge calculations’ 
(Ex. 4) of Mr. Bholanath Banerj. These, in our opinion, do not 
support his argument, On the other hand on the evidence of 
this gentleman it is perfectly clear that these obstructions are for 
the major part of them right onthe bed of the river ard are not 
purely protective works: they do raise the level of the river, 
obstruct its current and increase its veloeity. The Subordinate 
Judge was right in holding that the obstructions have diverted the 
course of the stream and also caused a substantial alteration in 
the flow of the riyer, impeding the natural stream at places and 
thereby causing a large- volume of water with greater velocity 
through the plaintiff's portion of the river and thus causing damage 
to his estate. The mandatory injunction the plaintiff had precluded 
himself from getting. But the prohibitory injunction he had asked 
for has also been refused to him, There can be no question that 
upon the right which the plaintiff claimed to have the encroach- 
ments removed and the allegation that he set out in his plaint 
namely that the defendants had not only put up the bunds and 
embankments etc. but were still making similar erections “in .and 
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across the bed of the main Pugli river during the list ro or ra 
years and are continuously making additions and alterations to 
them, " and upon the defencs of the appellant denying any such 
right on the part of the plaintiff and on the other band setting 
up bis own “absolute and independent right" to erect such 
obstructions in the bed of the river, and furthermore there having 
been no statement in his written statement suggesting even 
remotely that he did not intend to erect other obstructions or add 
to or alter the existing obstructions in future, a case fora pro- 
hibitory injunction was completely established. The Subordinate 
Judge has refused this relief on a ground which he has stated in bis 
Judgment thus :— : 

" As the Bengal Embankment Act is in force in the District 
of Jalpaiguri, it is no longer necessary for the plaintif to get a 


perpetual injunction of the nature prayed for in clause (g) of para 19 
ofthe plaint. ” 


The Subordinate Judge, in our opinion, was in error in thinking ` 


that the Bengal Embankment Act afforded a sufficient protection 
to the plaintiff. The appellant, if he succeeded in getting the 
permission of the Collector to back him in what he did, would 
satisfy the requirements of the Act; and even if he commits an 
offence and is hit by its penal provisions, the obstructicns may or 
may not be removed at the discretion of the exscutive authorities. 
The conviction of the appellant under the Act, if any such convic- 
tion is had for any obstructions that the appellant may put up in 
future, would be but a poor consolation to the plaintiff; whereas 
for the injury that he apprehends the law entitles him to a far 
purer and more satisfactory relief in the shape of a perpetual 
injunction. 

The propriety of the declaration that has been made in tbis case 
has been challenged upon several grounds to which it is necessary 
now to advert. The case of Sreexarain  Mitter v. Sroemutty Kishen 
Soondery Dassee (1) was cited as laying down a principle which this 
case offends, It was said in that case ;— 

‘Tt is not a matter of absolute right to obtain a declaratory 
decree. It is discretionary with the Court to grant it or not, and in 
every case the Court must exercise a sound judgment as to whether 
it is reasonable or not under all the circumstances of the case to the 
grant the relief prayed for, There is so much more danger in 
India than here of harassing and vexatious litigation, that the 
Courts in India ought to be most caieful that mere declaratory 
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suits ba not converted into a new and mischievous sourc3 of 
litigation? — — 

This was said ina case in which no consequential relief was 
asked for or could be granted ; but the principle lai] dowa in the 
case is one to which no exception can possibly be taken. And it may 
also be pointed out that in a later decision of the Privy Council in 
the case of Natchiar v. Dorasinga T'ever (1) their Lordships ex- 
plained the principle furiher and observed that:even in a case in 
which some consequential relief might, if prayed for, have been 
granted, it would still be a matter of discretion whether the Court 
should make a mere declaration in the particular cass, Thess cases 
were prior to the enactment of the Specific Relief Act (Act 1 of 
1877), but there is no reason whatever to doubt the correctness of 
the proposition referred tc abova. The proviso to section 4a of the 
Act does not hit the present case, for the plaintiff dil ask for 
consequential reliefs—all such reliefs as he was entitled to at the 
date he instituted the suit. The case of Deokali Kosr v. Kedar 
Vath (2) was cited, butthe declaration which has been made in 
thiscise is notan eccentric declaration buta declaration which, 
in substance, is in affirmation of the right which he claimed and 
a negation of the pleas that were taken in denial of that right. 
The decision of the Judicial Committee in SAeoparsam Singh v. 
Ramnandan Singh (3), has been relied on. That however was 
a case in which the suit failed at the outset, for the plaintiffs 
who had asked for a declaration that they were next reversioners 
to the estate of a testator aud as such were entitlel to apply to 
the Court for revocation of the Will, when asa matter of~fact 
probate of the Willhad already issued, aríd so the plaintiffs were 
not clothed with the legal character or title which would authoriss 
them to ask for the declaration. Wherea right alleged on behalf 
of the plaintiff as owner of a property is denied on behalf of tha 
defendant, there can hardly be an argument thata declaration 
may not be granted, subject, of course, to the discretion which 
the Court always have in these matters: Joseph v. Calcutta 
Corporation (4), It has been argued that here the plaintiff 
asks for an injunction as the substantial relief and that in- 
junction cannot be granted, a declaration of title which was 
asked for only as incidental to the substantial relief should be 
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refused, and the case of Basaweswaraswami v. The Bellary 


Municipal Council, (1), is referred to. This is not a case in which 
it has been held that the injunction cannot be granted; the 
Court has not granted the injunction because in its opinion, an 
injunction is unnecessary in view of the provisions of the Bengal 
Embankment Act,— a view which, ss already obseived, is not 
` correct, l 
But we are not prepared to support this bare declaration for more 
reasons than one. It ig hkely to be a source of dispute in future 
because itis not sufficiently specific in its character, not having 
defined the area over which it is to act. It may also be said 
that it is unnecessary because it purports merely to recite ths law, 
such as the learned Judge understood it to be, and is not likely to 
be of any real utility to the plaintiff ; for in a future suit which he 
may have to institute, should any fresh obs'ruction be caused, this 
declaration he will have without any difficulty, the moment he 
shows that he is a lower riparian owner and that there has been no 
contract which precludes him from his rights as such. Thirdly, 
-wa fail to make out what the learned Judge was providing against 
by declining to grant an injuction against the defendant No, 2 and 
yet declaring that he had no right to erect Bunds, etc., in the beds 
of the river, etc.. We are clearly of opinion that the plaintiff did 
make out a case for a perpetual injunction which is one of the subs- 
tantial reliefs that he asked for. 
Mr. Chakravarti has contended that itis not open to this Court 
to grant the plaintiff the perpetual injunction which he failed to 
obtain in the Court below. He has said firstly, that the law does 
not permit an appellate Court to make such a decree in the absence 
ofan appeal by the plaintiff; and nextly, he pointed out that 
in the memorandum of cross-objection which the plaintiff has 
' preferred, the plaintiff has not, while he bas taken other points, 
asked for such a relief. Weare of opinion that the wide language 
of order XLI, rule 33 of the Code would warrant us in making 
such a decree, And'in this connection we may refer to two 
decisions—TZyicomdas Coov:rji Bhoja v. Gopinath Jin Thakur 
(2) and Trustees for the Development of the City of Rangoon v. G. 
S. Behara & Sons, (3) We are also of opinion that the fact that 
the plaintiff has not preferred an appeal does not matter for ho 


(1) (1912) I, L. R, 38 Mad 6. 
(2) (1916) La Re 44. I. A. 65, L L, R. 44 Cak. 759 ; as C. L. J. a79. 
(3) (19323) I, L, R. 10 Ran, 412, . : 
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-may haye felt satisfied with the declaration, if that were allowed 
to stand, Nor does the fact tbat he bas not asked for such a 
relief in his cross-objection, in our opinion, create any difference, 
so long as the prayer was there inthe plaint and has not been 
abandoned, 

In granting the injunction a distirction must be made between 
the alveus or ordinary natural bed of the river and land on the 
aides of the river Which may go under water in times of extra- 
ordinary flood. In the case of Maung Bya v, Maung Kyi (1), 
their Lordships of the Judicial Committee have considered some 
of the aspects of the law relating to the rights and liabilities of 
riparian owners and have referred to a number of leading deci- 
sions bearing on it. Their Lordships have pointed out that 
successive riparian owners are each entitled to the unimpeded 
flow of water in its natural course and to its reasonable enjoy- 
ment, a8 it passes through his land, as a natural incident 
of the ownership of his land. In one of. these cases tbe 
leading case of Bicketi v. Morris (3), Lord Cranworth speaking 
of riparian proprietors and adverting to the difficulties of 
determining in anticipation what damages may result in flood time - 
observed :— 

"The appellant contended that as a consequence of this right 
every riparian proprietor is at liberly at his pleasure to erect 
buildings on his share of the alveus so long as other proprietors 
cannot show that damage is thereby occasioned or likely to be 
occasioned to them, I do not think this is a true exposition of 
the law." l l 

Also-— 

“They are entitled to say, we have all a common interest 


“ny 


_in the unrestricted fow of the water, and we forbid any interference 


with it. Thisisa plain and intelligible rule, easily understood 
and easily followed, and from which I think your Lordships ought 
not to allow any departure.” 

Lord Westbury expressed himself thus ;— 

“ Now the interest of a riparian proprietor in the stream is not 
only to the extent of preventing it being diverted or diminished, 
but it would extend also to prevent the course being so interfered 
with or affected as to direct the current in any different way that 
might possibly be attended with damage at a future date ” 

Lord Chelmsford L, C. observed :— 


(1) (1925) L. R, s21 A, 385 , 4a C. L. J. 156. 
(3) (1866) L, R. 1. H L. Sc. App, 47. 
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“In this case mere apprehension of danger will not be sufficient 


to found a complaint of the acts done by the opposite proprietor, 
because being on the party's own ground they are lawful in them- 
selves and only became unlawful in their consequences upon the 
principle of sic siere ut alienum non /edas, But any operation 
extending into the stream itself as an interference with the common 
interest of the opposite riparian proprietor and, therefore, the act 
being prima facie an encroachment the onus seems properly to be 
cast upon the party doing it to show that it is-not an injurious 
obstruction. " 

In Mensies v. Breadalbane (1), Lord Lyndhurst observed :— 

“A proprietor on the banks ofa river has no right to build 
a mound which would if completed in times of ordinary 
flood throw the water of the river on the grounds of a proprietor 
on the opposite bank, so as to overflow or injure them. It is clear 
beyond the possibility of a doubt that by the law of England such 
an operation could not be carried on. The old course of the flood 
stream being along certain lands, it is not competent for the 
proprietors of these lands to obstruct that old course by a sort 
of new waterway, to the prejudice of the proprietors on the other 
side. ‘The ordinary course of the river is that which it takes at 
ordinary times; there is also a flood channel. I am not talking 
of that which it takes in extraordinary or accidental floods; but 
the ordinary course of river at the different seasons of the year 
must, I apprehend, be subject to the same principle.” 

So far then as regards the alveus or natural bed of the river 
and the ordinary course of the river through its flood channel, 
there can be no difficulty in holding that the upper riparian owner 
is not entitled to put up any obstruction, at least none, to quote 


the words of the-Judicial Committee in the case of Xai Kishen, 


Tagore v. fodoo Lal Mullick (a), as would interfere with the flow 
of the water as it had been accustomed to flow or would seriously 
and sensibly divert that flow so as to be an injury to the plaintiff's 
rights. 
As regards obstruction which & riparian proprietor may put up in 
his own lands or at times of extraordinary floods to protect himself 
and other riparian proprietors against a common enemy as it were, 
the law is different. The principles have been explained in 
Whalley v. Lancashire and Yorkshire Railway Company (3), and 
(1) (1828) 3 BH. N. S 414 (H. L.), 


(a) (1879) L. R. 61 A. 190. 
(3) (1884) 13 Q. B. D 121. 
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also in such cases as Mensies v. Breadalbane (1). In Ridge v. Midland 
Railway Company (a) Lord Coleridge C. J. expressed himself 
thus :-- 

“ There are two riparian proprietors and occupiers of land on 
the opposite banks of the same river, the land of one being some 
feet lower than that of the other. In ordinary times this makes 
no difference, because the level of the plaintiff's! land is much 
above the surface of the stream, but in times of flood, occuring 
at uncertain intervals and with uncertain volume and force, if the 
river overflows its banks at all, it always overflows the lower bank. 
That bank was the defendants’, The defendants wanted to build 
upon the land subject to flood ; they bad a right to build upon the 
land, and, according to all the cases, including those which have 
been adjudicated upon by such lawyers as Tenterden, Tindel, and 
Lord Esher, it is a matter of common law right that every riparian 
owner is justified in preventing the river overflowing his land. 
Tindel, C. J., expresses his view thus: ‘At common law the 
landowners would have the right to raise the banks of the river and 
brook from time to time, as it becomes necessary upon their own 
lands, so as to confine the flood water within the banks, and to 
prevent it from overflowing their own lands. That is a right every- 
body may exercise without the slightest otjection, But in 
improving his property the owner must not injure that of 
another’.” 

The law has been thus summansed :— 

“ The result of the cages appears to be fhat a riparian owner 
may make defences against floods anywhere on his own land 
provided he does not interfere with the alveus or with a recognised 
flood channel, but if flood water comes on to his land he must 
not take active steps to turn it to his nelghbour's property," 

[ See Coulson and Forbes’ Law of Waters, 4th Edition, 
p. 162. | 

Dependent as the liability of the upper riparian owner would 
be upon a variety of circumstances which itis not easy to determine 
beforehand in cases of obstruction of this nature, mere appre- 
hension of injury would not be sufficient to found a cause of action, 
and so no injunction in respect of them can legitimately be 
granted, 

There is no reason to suppose that in this case the bed of the 
river so far as it passes through the Lankapara and by its side has 

, (G) (1828) BU N. S. (H. L.) 414. : 

(2) (1879) 53 J. P. 55. 
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x 


not been sufficiently defined. The maps Ex. ra aries, sheets Pr, 
Pa, P3, P4 and Ps prepared by P. W. 4 Anadi Charan Sen 
Gupta and countersigned by P. W. 1 Bholanath Banerji appear 
to have been prepared with considerable cire and there is nothing 
to suggest thet they do not represent the branches of the river 
correctly. In thess sheets the high banks of the river have been 
shown in red pencil lines. The plaintiff, in our judgment, is 
entitled to an injunction with reference to these maps. 

We, therefore, order that the declaration which the plaintiff 
has obtained as against the defendant No.2 be set aside and in 


lieu of it a permanent injunction do issue in plaintiff's favour - 


restraining the defendant No. 2, subject to the compromise 
between plaintiff and the defendant No. 1, from erecting any 
Bund or embankment, in the bed of the river Pugli as depicted 
on the maps Ex. 12 series, sheets Pr, Pa, P3, P4 and Ps, so as to 
interfere with the flow of its water as it has been accustomed to 
flow or so as to seriously and sensibly divert that flow to be an 
injury to the plaintiff. l 

The defendant Nc. 3 has complaired that he should not have 
been kept on asa party to the suit when the plaintiff chose to give 
up his contest with the defendant No. r and elected to enter into 
the compromise. But we do not think that when after the 
compromise the plaintiff proceeded with the ‘suit against defendant 
No. 2, he could very well ask that the defendant No. 3 should 
be left out, the defendant No. 3 being a riparian owner vitally 
affected by the acts complained of in the suit was certainly a 
proper, and perhaps also a necessary, party. His rights of course 
cannot be affected by any compromise that the plaintiff may have 
chosen to enter into. It should therefore be noted in the decree 
that the compromise. as between the plaintiff and the defendant 
No, 1 will not affect the defendant No. 3. 

The appealisthus allowed in part, the decree of the Court 
below being modified as indicated &bove; and subject to such 
modification the rest of the decree of the Court below will stand. 
There will be no order for costs in appeal or the crost-objection, 
except that the appellant should pay the cost of the defendant No. 3 
in the appeal, hearing fee being assessed at 15 gold mohurs. 


A. T. M, Appsal allowed in part, 
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Before Mr. Justice J. R, E. Cunhffe and Mr. Justice 
A, G. R. Henderson. 


PURNENDU SEKHAR GUHA AND ANOTHER 
i : 
3 EMPEROR*, 


Comspiracy— Bengal Suppression-of Terrorist Outrages Act (XII of 1932), 
Sees. 5,25,54— Order of Governer in Council for trial by Special Magistrate 
— Order, y io be froved— Judicial nolice—Indian Evidence Act (Iof 1872), 
Secs. 8,24,57,78y--Gowernment af India Act, 1919, See. 49-—/niformation 
contained in confession—Incestigation— Conversation betw en accused and 
Police officer on the spot—Confession with its addition, if admissible in 
^ evidence— Conduct - Retracted confession—Contents of confession, if can 
be used against co accused —Confession, when can be acted upon — Confession 
sheuld bs clear and unambiguous admission of ruili—Allegation against 
stranger— High Court, if can hear appeal against sentences of 2 years and 
4 years imprisonment passed by Special Magistrate- Criminal Procedure 
Code (Act V of 1898), Sec. 5.6 » 
Fifteen persons were put upon their trial for the crime of being engaged in a 
conspiracy to commit various offences under the Arms Act. The Government 
had ordered that these persons should bo tried by a Magistrate with special 
powers. The document (Ex. 1) was headed “Govarnment of Bengal, Political 
Department, Political Branch No. 12783 P. Order dated Calcutta, the 16th 
November, 1934." It then set out the names of 18 persoas who in tbe opinion 
of the Governor in Council had committed offences under various sections 
of the Indian Arms Act and under each and all of these sections read with the 
criminal conspiracy section of the Indian Fenai Code. The letter went on to 
say, "Now, therefore, in exercise of the power confened by section 25 of the 
Bengal Suppreasion of Terrorist Outrages Act, 1932, the Governor In Council 
is pleased to direct that the said persons shall be- tried by the Sadar. Sub- 
Divisional Magistrate of Rangpore, Babu Purna Chandra Acharfl, who has been 
invested with the powers of a Special Magistrate" The letter ended with 
“By order the Governor in Council : 
J. George. 
Under Secretary to the Government of Bengal, 
16-11-54." 
On the, left hand bottom corner of the letter was affixed the official seal of the 
Government of Bengal. 
The iurisdiction of the Magistrate to try the accused according to the above 


*Caiminal ‘Admitted appeals Nos, 167, 170, 174, 1775, 176, 177 and 196 of 
1935 against the orders of P. C, Achar]i Esq,, Special Magistrate of Rangpore, 
dated the gBth January, 1935. 
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order was not disputed but during the argument ín appeal to the High Court 
it was questioned : i l 


Held, (pec Cunlife, 9), that the letter (Ex 1) was an original document 
within the meaning and intention of section 49 of the Government of India Act 
1919 ; that it was unnecessary to give any evidence and that it could not be 
called into question on the ground that It was not duly made by the Governor. 
The neoessity therefore of the usual mode of proof of Government documents 
which do not prove themselves and which is alluded to in section 78 of tho 
Indian Evidence Act—the section which embodies the English priaciple of the 
law of evidence—had no application. 


Per Henderssn, F: That sectlon 49 of the Government of India Act did 
not in plain terms empower the Ccurt to take judicia] no‘ice of the existence 
of such an order and that the letter (Ex. 1) was required to be proved. 


That it was open to the prosecution to adopt any legal mode of proof, 
That section 78 of the Indian Evidence Act was not exhaustive. 


That, as the objection related to the mode of proof only and should bave 
been raised when the prosecution sought to put the document in evidence, it 
deserved not serlous consideration when it (the objection) was raised at a 
later stago. i 


Per Curiam |. Evidence was given before the Magistrate that on information 
contained in the confession of an accued a visit was made by that accused 
himself together with cerlain witnesses and Police officers toa spot where arms 
were concealed and during the time that the arms were dug up on the information 
of the accused person in custody, various conversations took place between the 
accused and tbe Police which amounted to conversations to the detriment of the 
accused person and actually adding to the confession he bad already made i: 


Held, that tbe whole of the evidence was admissible. Conduct in such a 
case should be proved. 


Emperor v. Rafiqutudd in Ak med (1) followed. 
Hira Gebar v Emperor (2) distinguished. 


Per Cunliffe, F.: Section 8 of the Indian Evidence Act embodies In a 
siatutory form the rule of evidence that the testimony of res gesta (that I, the 
original proof of what has taken place), is always allowable when !t goes to the 
root of the matter concerning the commission of the crime. 


When a confession 1s retracted it becomes very unsafe to use. the contents of 
that confession against any co-accused who is undergoing a jolnt trial with the 
person who made the retracted confession as to his responsibility for the crime 
that he is accused of. On the other-hand a Judge sitting alone alter duo 
consideration and taking Into consideration all the extraneous facts such as the 
statements made by the Police officers who weie ocigmally in charge of the 
persons confessing, the statement of the Magistrate who took down the con- 


fession and the general tone of the confession itself together with the probabilities - 


to be attached to the explanatory statement retracting confession can aceept 


(1) (1934) 39 C. W. N. 368. 
(8) (1919) 20 Cr. L. J. 681. 
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the confession as being a true and proper account of tho necessary happenings 
to support the prosecution case before the Court. 

Fer Henderson, F,: lfa confesion is not voluntary in the wider sense of 
the term, ex Aypothesi the person who made It, cid not do so from any desire to 
tell the truth. This fact in itself introduces an element of suspicion. In such 
circumstances if {scta are proved which suggest that an Inducement of some 
kind although outside tBo terms of section 24 of the Indlan Evidence Act, was 
in fact given, the Court may well refuse to accept the confession as true. 

A person cannot be found guilty unless his confession can be made use of. 
But before the prosecution can say tbat bis confession is sufficient to convict 
him of the offence with which he 1s charged, It must be made quite clear that 
the confession itself amounts toa clear and unambiguous admision that he did 
in fact commit tbe crime. iüs 

A person is not golog to implicate himself unless be is In fact guilty. This 
applies not to allegations made against third person. 

In this case, two of the appellants were convicted and sentenced to two and 
four years' rigoious imprisonment respectively. It was contended that thelr 
appeal lay to the Sessions Court and not to the High Court : l 

lield, (per Cunliffe, F.) that it was in tbe general interests of justice that all 
the interlocked appeals should be heard by the Appellate Bench of the High 
Court. Both sides in this appeal had no objection to the appeal being so heard 
by the High Court. 

Section 526 of the Code of Criminal Procedure was couched in very wide 
terms. 

Per Henderson, F.: There is nothing in section 5 of the Bengal 
Suppression of Terrorist Outrages Act, 1932, to suggest that it had any reference 
to the proceedings In the Court of Sessions Judge. Section 34 of the Act gave 
jurisdiction to the High Court to deal with the appeal. 


Appeals by the Accused and Applications under Section 107 of 
the Government of India Act. 


In Appeal No. 169, the accused were corvicted under Section 
120B/19(f) and 19(A) ofthe Indian Arms Act, 120B/20, 19(f) and 
19(À) of the Indian Arms Act and were sentenced to 5 years’ 
rigorous imprisonment under each of the sections, sentences to 
run concurrently, 


In Appeal No. 170, the accused were convicted under- section 
120B Indian Penal Code read with sections 19(f) and 19{A) of the 
Indian Arms Act and section 120B Indian Penal Code, read 
with section 20 of the Indian Arms Act and were sentenced to 


rigorous imprisonments of 4 years and a years respectively (the 


sentences to run concurrently), 


In Appeal No. 174, the accused were convicted under section 
r20B read with sections 19(f) and 19(A) of the Indian Arms Act, 


Von LXIII] HIGH COURT, 


and section 1a0B read with section 2o of the Indian Arma Act, 
and were sentenced to rigorous imprisonment for 7 years under 
each of the ssction:, the sentences to run concurrently. 

In Appeil No. 375, the accused were convicted under section 
120B Inijian Penal Code read with sections rof(f)'and 19(À) of the 
Indian Arms Act, anl section raoB/3ection 209 of tthe Indian 
Arms Act, ani were sentenced to 7 years’ and 5 years’ rigorous 
imprisonment respectively under each of the sections, "ERE 
running concurrently. 

In Appeal No. 176, the accused was convicted under the above, 
sections and sentenced tos years’ rigorous imprisonment under 
each of the sections, sentences running concurrently. 

In appeal No. 177, the accused was convicted under the above 
sections and- sentenced to 5 years’ rigorous imprisonment under 
each of the sections, sentences’ running concurrently, ` 

In appeal No. 196, the accused was convicted under the above 
sections and sentenced to 7 years’ rigorous imprisonment under 
each of the sections, sentences running concurrently. 


Mr. Priya Nath Bhattacharyya for the Appellants in Appeal 
No, 169. 


Messrs. Santosh Kuwar Basu and Priya Nath iius cdd 
for Dhirendra Nath Ghose in Appeal No. 170. 


Mr. G. P. Sanyal for Shibendra Nath Mukerjee in Appeal 
No. 170. 


Messrs. G. P. Sanya’, Priya Nath Bhattacharyya anl Sudhansu 
Bhusan Sen for the Appellants in Appeal No. 174. 

Messrs. G. P. Sanyal and Madan Mohan Malhotra for the 
Appellant in Appeal No. 175. 


R Mr. Radhika Ranjan Guha for the Appellant in Appeal 
O. 176. 


Messrs. S. C. Talugdar and Priya Nath Bhattacharyya for the 
Appellant in Appeal No. 177. 


Mr. Surajit Canara Lahiri for the Appellant in Appeal 
No. 199. 


Mr. D N., Bhattacharjee for the Crown. © 

The following judgments were delivered : 

Cunliffe, J :—In the month of December, 1934, IS persons 
consisting of youngmen send boys were put upon their trial for 
the crime of being engaged in a conspiracy to commit’ various 
offences under the Arms Act. The Goyernment had ordered 
that these rs persons should bs tried by a Magistrate with special 
powers. The Magistrate convicted 13 of the accused and acquitted 
the other two, Of the r3 convicted men, two were given light 
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sentences and did not appeal. The remainder are before us now 
in this group appeal. " 

Two points of law weie taken both before the learned Magistrate 
and before this Court which I think it is convenient I should deal 
with at onca, The first point was a plea to the jurisdiction of 
the Court. It was argued that Exhibit r in the case, Gover- 
ment’s Order for the prosecution, had not been properly proved ; 
and as it was an order of sucha kind that under Section 25 of 
the Bengal Terrorist Áct it deprived the accused persons of the 


right of trial before a Judge ania Jury, this want of proper proof 


was more than a mere technical omission. As I understood the 
argument which was placed before us, it was this, that the letter 
in question was not the origina] order from Government but was 
merely a copy and as it wasa copy only, it was necessary that 
the provisions of section 78 of the Evidence Act should be closely 
followed. On the other hand, it was argued by the crown that 
this was not a copy of an order at all, that it was an original order 
and that under section 57 of the Evidence Act the Court in such 
circumstances would take judicial notice of such a letter without 
proof; and if judicial notice comld be taken, and was taken, of 
the letter, then the presumption in law set out in section 79 of 
the Act would at once arise and there was no evidence that that 
presumption im law had evar been rebutted or had been attempted 
to be rebutted. The document in question is headed "Govern- 
ment of Bengal, Political Department, Political Branch, No. 127 
83 P. Order dated Calcutta the 16th November, 1934. It then 
sets out the names Of 13 persons who in the opinion of the 
Governor in Council have committed offences under various sec- 
tions of the Indian Arms Actand under each and all of these 
sections read with the criminal conspiracy Section of the Indian 
Penal Code. The letter goes oa to say, "Now, therefore, in 
exercise of the power conferred by section 25 of the Bengal 
Suppression of Terrorist Outrages Act, 1933, the Governor in 
Council is pleased to direct that the said persons shall be tried 
by the Sadar Sub-divisiona] Magistrate of Rangpure, Babu Purna 
Chandra Acharji who has been invested with the powers of a 
Special Magistrate.” The letter ends with “By order the Governor 
in Council. - 

J. George, 

Under Secretary to the Government of Bengal, 

16. 11. 34." 

On the left hand bottom corner of the letter is affixed the 
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official seal of the Government of Bengal It is my opinion that 
this letter is nota copy at all. Itis an original document within 
the meaning and intention of Section 49 of the Government of 
India Act, rọrọ, the material portion of which runs thus “All 
orders and other proceedings of the Government of a Governor's 
province shall be expressed to be made by the Government of 
the province and shall be authenticated as the Goveinor may 
by rule direct, so, however, that provision suall be made by rule 
for distinguishing orders and other proceedings relating to trans- 
ferred subjscts from other orders and proceedings © 

"Orders and proceedings authenticated as aforesaid shall 
not be called into question in any legal proceeding on the 
ground that they were not duly made by the Government of the 
province”, 

As I havs sail, I consider that this letter which is in the 
form of an official order fulfils the requirements of that section 
of the Government of India Act and if it does so, it cannot 


be callad into question. The necessity therefore of the usual, 


mode of proof of government documents which do not prove 
themselves and which is alluded to in section 78 of the Evidence 
Act—the section which embodies the well known English principle 
of the law of evidenze—has no application. 

The second point of law which was raised in the case on behalf 
of one of the accused was this (and it may be said at once that 
if this contention was good in law, it would have a most material 
effect on the appeals before us), that whereas, evidence was 
given before the learned Special Magistrate that on information 
contained In the confession of an accused a visit was made by 
that accused himself, together with certain witnesses and Police 
officers to a spot where arms were concealed and during the time 
that the arms were dug up on the information of the accused psrson 
in custody, various conversations took place between the accused 
and the Police which amounted to conversations to the detriment of 
the accused person and actually adding to the confession he had 
already made, then, on the authority of a decision of the Bombay 
High Court in the case of Aira Gobar v, The Emperor (1), tho 
whole of this evidence must be excluded because, presumably, the 
whole incident is tainted by the verbal communications which the 
accused made to the Police at the time of the search. In fact, what 
wo are asked to do is to apply the provisions of section 27 of 
the Evidence Act,tbe section which deals with statements made 


(1) (1919) 20 Cr. L. T. 681. 
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to Police officers, a highly artificial resarvation of the law of evi lence 
peculiar to the Indian Empire, which controls anl circum scribes 
the provisions of section 8 of the Indian Evidence Act which deals 
with the proof of conduct. This section (eight) e nbodies in a 
statutory form the rule of evidence that the testimony of res geste* 
is-always allowable when it goes to the root of the matter concerning 
the commission of the crime. | 


- The first criticism to be made of this argument ‘is this, that if we 
examine the Bombay cass, we find that the facts on which the ~ 
Bench of the Bombay High Court acted are by no means cognate 
to the facts here. There was very little conduct called into question 
in that case, It was all talking. What however isa much stronger 
criticism of the contention is that such an argument runs straight 
in the teeth of what a special Bench of this High Court decided not 
80 long ago in the case of AXiag-Ausperor v. Rafiqueuddin Ahmed and 
three others (1) where Mr. Justice Mukerji in very cogent language 
shows how conduct in these circumstances should always be allowed 


"to be proved. I respectfully agree with the view he takes which in 


my opinion is both good law and good sense, because, if proof of 
conduct in such circumstances wis to be excluded, it seems to me 
that a certain type of peculiarly subtle crime would probably 
never be detected at all and it could be effectively withdrawn from 
detection by some clumsy handling of the case by the Police, 
Here, in my opinion, the Police officers acted in this regard with 
complete propriety. They som moned the search witnesses and they 
conducted the search in thos: witnesses’ presence. i 


It now becomes necessary for me to refer geneially to the facts 
of this case as shown by the record of the evidence proved before 
the learned Special Magistrate, It appears that there is in this 


province a revolutionary society which is known as the Jugantar 


party. It is a society whoss aims are the overthrow of the British 
Government anl it recruits outsiders and prepares for the contem- 
plated overthrow by the collection and provisions of arms to those 
persons whom it is possible to enlist in its ranks. At the town of 
Rangpore there were a number of youngmen undergoing their 
education and if one may say from the general impression made on 
one's mind at any rate by the evidence very ordinsry simple typical 
school boy individuals they were. The methods of the senior 


* That [s the original proof of what has taken placomBest on Evidenco, 
roth Ed. P. 408— Rep. 


(1) (1934) 39 C. W, N. 368. 
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revolutionaries, the persons who were already in the association, 
were effective and cunning, They would get hold, either by 
themselves or through likely younger members who had already 
been recruited, of these boys, They would first encourage them in 
the habit of reading the books in the Tarun Samity Library. At the 
beginning thess boys would be encouraged to read works of 
adventure and romance, books such as Victor Hugo’s ‘Les Miser- 
ables’, ‘Gulliver's Fravcls’, ‘Lamb’s Tables from Shakespeare’ and 
Rider Haggard’s 'She'—all works perfectly inoccuous in themselves. 
After they had given these books out of the library to these lads 
to read and had discussed them with them, they then began 
to increass the education. The boys were given books about 
national heroes wbo had achieved the freedom of their country from 
foreigners. They were given, for example at this stage the life of 
Terrence Macswinney (who starved himself to death in prison) ‘Ma’ 
by Gorky, Sun-yat-sup, als» the life of De Valera and a number of 
works referring to the revolutionary beroes of their own country. 
Mixed with tnes, there were also books about Soviet Russia, We 
find for example among them the life of Lenin and various other 
volumes devoted to communist aims and the communist system. 
By the time the boys had digested this literary collection in a 
number of cases, they were quite ripe for another approach. They 
were enrolled as minor cOnspirators and informed of the aims of 
the association. They were asked if they would join the under- 
ground arms traffic and were duly tasted by being given from time 
to time revolvers, automatic pistola ammunition for the same and 
daggers. -One cannot help being struck by the fact that it was 
either part of the system or it was part of the test of these young- 
men that they never seem to have bad these arms in their pofser- 
sion and custody for any long time, they were constantly being 
taken away to somebody else. No doubt that system was very 
valuable to the revolutionaries for the purpose of putting the 
police off the scent, Other features of the association which attrac- 
ted the youngman were thatit had its athletic side. There is 
evidence that boys were extremely interested in a game called 
Hadwdu in which various teams took part and there was actually 
a knockout tournament fur this pastime, because we find from 
evidence that on a certain day the final of the ZZadsdw tournament 
was played and one of the accused was the Secretary of the Hadudu 
league, l'or the purpose of interesting them and, no doubt, edu- 
cating them also, in the evening they used to be taught dagger 
play and one of the accused also relates. how they formed a drama- 
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tic society together under supervision and performed a play of a 
patristic character in which the boys took ths parts of various 
Hindu patriots headed by the well known historical figure Rana 
Pratap who was throughout his life in opposition to the Empsror 
Akbar. That is the outline in brief of what these boys were doing 
and were persuaded to do. l 


The evidence before the Special Power Magistrate consisted of 
confessions : every one of these appellants made confessiuns except 
the appellant Dhirendra and, as is not unusual in these cases, every 
one of them retracted his confession, Then there is the evidence of 
Police watchers, the local persons who were employed by the 
Police to watch the activities of the society and that of course 
affords a very valuable evidence of association necessary to prove 
where criminal conspiracies were concerned. Then again we 
have the evidence of various persons who were present when the" 
arms and the ammunition were detected. We have also an arms 
expert who gives his testimony as to the condition of the revolvers 
and pistols when they were found and, perhaps outstanding of all, 
we have the evidence ofthree boys who were the accomplices of 
the accused persons, but who had turned King's evidence orto use , 
the expression employed in India, had become approvers, I have 
mentioned that the confessions on which the learned Magistrate 
placed great reliance were all retracted. It is hardly necessary for 
me to re-state the law of retracted confessions, As 1 understand it, 
the old English rule which was laid down, or exemplified perhape I 
should rather say, in Aer v. Thompson (1) which has been followed 
in this Court in. the well known decision of the Deputy Legal Re- 
wemirancer v. Karuna DBaistobi (a) is this, but when a confession 


‘is retracted it becomes very unsafe to use the contents of that 


confession against any co-accused who is undergoing a joint trial 
with the person who made the retracted confession as to his res 
ponsibility for the crime that he is accuse] of. Oa the other hand 
a Judge sitting alone after due consideration and taking into consi- 
deration all extraneous facts such as the statements made by the 
police officers who were originally in charge of the persons con- 
fessing, the statement of the Magistrate who took down the corm 
fession and the general tone of the confession itself together with 
the probabilities to be attached to the explanatory statement retrac- 
ting confession can accept the confession as being a true and proper 
account of the necessary happenings to support the prosecution 


(1) [1893] 9 Q. B. 12. 
(2) (1894) I. L, R, 22 Calc, 164. 
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case before the Court, That is what the learned Magistrate has 
done here and as I know Mr. Justice Henderson’s great experience 
im these matters, I asked him to prepare for me an analysis 
ofthe various confessions which I had the benefit to have and 
that is incorporated in his concurring judgment. I may say I 
entirely agree with his conclusions about tke actual intrinsic value 
of the confessions themselves. That leaves me with a less heavy 
task with regard to the remaining evidence. The three accomplices 
whose names I do not propose to give are P. W. Nos. 53, 80 and 
8s. P. W. 8o is, perhaps the most valuable of the three: he 
identifies a close association of a revolutionary character between 
himself and the appellant named Biroo, the appellant referred to 
as Shibendra, the appellant Subol, the appellant Purnendu, the 
aprellant Nagendra and the appellant Lal Chanl. It was P. W. 
53 who gives some extremely valuable evidence from the prosecu- 
tion point of view as to how he was worked upon by older people 
to commit crimes for the purpose of supporting the movement. 
He stole his fathers revolver and jewellery and he handed them 
over to one of the appellants. P. W. ^5 also identifies two of 
the appellants specifically and they are Biroo and Shibendra. 
Now having read their evidence carefully and having done my 
best to visualise the proper effect of their evidence and more 
specifically hnving seen that although strongly cross-examined, 
they were not shaken in the least in what they said, I come to the 
conclusion that their evidence is true. I am not in the same 
position as the learned Magistrate was, I have not had the advan: 
tage of seeing them. But if the written word is any guide to 
veracity I think all these three boys were telling the truth. Perhaps 
the most marked feature of their evidence is their very indepen- 
dent answers when they were crosseeramined. My experience 
as a Judge of witnesses in the boris that, if witnesses are in fact 
coached to give answers, it is quite impossible to produce the 
same freshness and spontaneity which we see in the answers of 
these three boys. One of them incidentally makes the remarkable 
assertion that he was informed when he’ was drawn into the society 
that if the society told him to murder his own father he had to 
doit To my mind that sounds too true to be merely artistic. 
Then perhaps I should advert to the case to which 1 have already 
relerred in passing and that is the case of the appellant Dhirendra 
who did not make a confession. Dhirendra was a tailor by trade. 
He had a shop on the outskirts of Rangpore and he was r frequent 
associate of the boys in this Samity. They got him to read 
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some of the books, but his best exoloit as far as the appellants 
here were concerned was his effective sale of some of the stolen 
properties to two businessmen, It is suggested on his behalf 
that this sale was quite an oper one and there was no conceal 
ment about it and therefore it was quite innocent and he had no 
guilty intention wien he received the stolen ornaments and 
turned them into cash, Itis also in evidence that he madea 
visit to Calcutta and there he was accompanied or rather I should 
s3y he was j-ined by two of the appellants. It was not long 
after the sale had taken place and again he appears to have 
been entrusted with money on behalf of the Society. "The boy 
who entrusted] him with the money, Purnendu was as a matter 
of fact arrested by the Police when he arrived back at Rangpore 
and Dhirendra soon after found himselfin custody too. Between 
the time of his young friend's arrest and his own, he had handed 
the money over to his father and again it is argued that it was 
entirely an accident. ‘The prosecution wished to say-that that was 
only another way of concealing this property to be devoted to 
improper purposes. I frankly say at once that Iam in complete 
agreement with the learned Special Power Magistrate when he 
did not believe the innocent activity of Dhirendra. Since the 
learned Magistrate came to that conclusion about him during 
the tril we have also had the advantage of hearing some- 
thing about Dhirendra’s record from an experienced Police 
officer who gave evidenc: before us, I believa that Dhirendra 
who is 22 years of age was a very valuable member of this 
conspiracy, I do not believe that if people wanted to dispose by 
sale of thes» gold ornaments they would go to a tailor: I think 


‘they would usually go to jewellers. I am satisfied that the findings 


of fact which I do not propose to detail any more are correct 
findings with one exception. Before I come to the question of 
the convictions and sentences I wish to say this. I have been a 


little disturbed by one or two circumstances in this case. I know ' 


very little about terrorism and terrorist cases, This is the first 
time I have ever presided over an appellate tribunal dealing with 
revolutionary activity in Bengal. No doubt if I were hand in 
glove with high personages of Government, if I were to use the 
elegant expression employed in the Bengal Legislative Council, 
accustomed to ‘hobnob’ with eminent gentlemen in the Executive 
and the Police services, I should not have to ask the questions that 
I had to ask during the trial. What disturbed me is this, that in 
every confession and each, statement by an accomplice, there are 


"s 
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a number of what I imagine to be senior revolutionaries identified, 
who have never been put on their trial at-all. I had to ask what 
was the reason of this. An experienced Police officer who gave 
evidence as to the antecedents of the appellants subsequently 
informed me that the reason was that the authorities had evidence 
against these men, but it was of such a secret character and if 
brought to light, so dangerous to the person who gave it that 
Government was forced to put these men in detentioh without 
placing them on their tiial. I have no reason whatever to doubt 
that thig is true, All I can say is that as far as this case is con- 
cernel, I think before a Magistrate determined to do his duty 
(as this Magistrate appears to have been) it would not have been 
impossible even without collecting any extra evidence at all, to have 
placed a certain number of these older persons in the dock beside 
these boys whom, on the evidence of the prosecution itself, the 
older men had corrupted. It leaves a somewhat nasty taste in 
the mouth that this should not have been done. 


As to the convictions and sentences, after careful and anxious 
thought we have come to the conclusion that all the convictions 
ought to be confirmed with the exception of that imposed on the 
appellant Hari Narain to whom we propose to give the benefit of 
the doubt, My learned brother will exemplify more precisely what 
I mean when T siy this, 


As to the sentences, we promised the Advocates who have’ 


defended their clients’ interests very strenuously that we would 
endeavour to temper justice with mercy. Our decision with regard 
to the sentences is as follows ;— l 

In the case of Purnendu, we order no alteration. The appeal is 
dismissed, 

In the case of Kalijiban, the appeal is dismissed, but we reduce 
his sentence of 5 years to one of two years. 

In the case of Hari Narain, as I have already indicated we 
propose to accept the appeal and set aside the conviction. He will 
be released forthwith. 

In the case of Dhirendra Lal who was sentenced to four years, 
we dismiss the appeal and we confirm the sentence, 

In the case of Shibendra who was sentenced to two years we 
reduce the two years to the term he has already undergone, 

In the case of Romesh Dutta, tbe teacher, who was sentenced 
to seven years, we confirm the sentence and dismiss the appeal, 

~ In the case of Satyendra Nath who was sontenced to five years, 
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we dismiss the appeal against the conviction, but we reduce the 
sentence to three years, 

In the case of Biroo Bhusan who was sentenced to seven years 
we confirm both his conviction and sentence. 

In the case of Lal Chand who was ssntenced to seven years, 
we confm his conviction; but reduce his sentence to three 
years, 

In the case of Nagendra Nath who was sentenced to five years, 
we confirm the sentence and dismiss his appeal. And finally 

In the case of Subal Chandra who was sent enced to five years, 
we confirm his conviction but we reduce bis sentence to the period 
he has already undergone in prison. 

Henderson, J: Before dealing with the evidence in detail 
I should like to give the reasons which baveled meto the con 
clusion that the preliminary objection with regard to the juris 
diction of the Special Magistrate cught to be overrukd. In 
order that a Special Magistrate may bave jurisdiction to try any 
accused person it is necessary that the Local Government should 
make an orderin writing within the terms of section 25 of the 
Bengal Act XII of 1932. What purports to be such an order 
was put in by the prosecution and marked Exhibit 1. I may 
note that in the trial it was admitted without objection and it 
was only at the time of the argument that this question was raised. 
The point which has been argued is that that order has not been 
properly proved. 

On behalf of the Crown, it bas been contended by the learned 
Duputy Legal Remembrancer that in view of section 4g of the 
Government of India Act such an order proves itself and it is 
unnecessary to give any evidence. The effect of an order of 
this character ia frequently to deprive an accused person of his 
ordinary right to be tried bya Judge anda Jury or at any rate 
to render him liable to a sentence which could only otherwise 
be passed upon him at such atrial The question is, therefore, 
of great importance and we have thought it necessary to examine it 
with the greatest possible care. 

It seems reasonably plain that section 49 of the Government 
of India Act was enacted in order to provide a means for putting 
the orders of the Government into proper shape. Sub-section 
1 lays down the form which such orders are to take and then 
provides for their authentication, that is to say, it provides a. 
method by which it may become known that they really are orders 
of Government. The method of authentication is to be deter- 
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mined by rules made by the Governor and there can be no 
question that Exhibit r purports to be an order drawn up in the 
proper form anl properly authenticated in accordarce with the 
rules of business made by the Governor. Finally, it is provided 
that an order so authenticated cannot be called in question in 
any legal proceeding on the ground that it was not duly made by 
the Government, 

It seems to me that ina matter of this kind there are two 
quite distinct questions which arise for the consideration oí the 
Court: (1) Whetherin fact any order has been made at all; 
(a) If so, whether it is one which under the provisions of section 
49 of the Government of India Act cannot be called in question in 
any legal proceeding. 

Approaching the first question, I cannot find any thing in 
the terms of section 49 to suggest that proof of the existence of 
the order is dispensed with. The section does not in plain 
terms empower the Court to take judicial notice of the existence 
of such an order, I woul!, therefore, overrule_ the first 
contention made: on behalf of the crown, and [ have 
accordingly reached the conclusion that Exhibit 1 requires to be 
proved. | 

It was next contended by the learned Deputy Legal 
Remembrancer that in fact that order has been properly proved. 
While on this point Í only desire to say that in my opiuion 
it ig open to the prosecution to adopt any legal mode of 
proof they please. Although section 78 of. the Evidence Act 
provides a convenient mode it is by its very terms not exhaus- 
tive. 

In the present case, the prosecution chose to produce the ori- 
ginal order itself sealed with the seal of the Government of Dengal 
and signed by Mr J. George, the Under Secretary to that Govern- 
ment in the Political Department. Section 56 of the Indian Evidence 
Act lays down that no fact of which the Court will take judicial 
notice need be proved and under section 57, sub-section 7 of 
that Act the Court shall take judicial notice of the signature of 
any officer if the fact of his appointment is notified in the 
Gazstte. The most, therefore, that can be said is this that strictly 
the prosecution should have produced the Gaz-tte in which the 
appointment of Mr. George as Under Secretary to the Political 
Department was notified. 

This objection relates to the mode of proof only and should have 
_ been raised when the pros-cuti»n sought to put ths doca mant into 
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evidence and I am not prepared to say that it deserved serious 
consideration when it was raised at a later stage. But in any 
view of the case it has ncver been suggested that Mr. George was 
not the Under-Secretary to the Government' of Bengal and the 
proceedings in the lower Court were extremely protracted. In these 
circumstances when the evidence has been minutely examined 
both here and in the Court below, rather tban order a retrial I 
would allow the prosecution, to produce the notification in this 
Court had I thought it necessary to insist upon the point. 

The prosecution seek t» bring the charge home to the -various 
appellants mainly by their own confessions and by proof of 
the recovery of various arms and ammunition. In addition to this, 
there is the evidence of three accomplices. My learned brother 
has fully dealt with that evidence and it is not necessary for me 
to say anything more with regard to it. 

All the learned Advocates who have appeared on behalf of 
the various appellants have asked us to hold, first, that the 
confessions were not admissible in evidénce at all and, secondly, 
they were not true. With regard to their admissibility the learned 
Deputy Legal Remembrancer has pointed out that the term 
‘voluntary’ is wider in meaning than the terms of section 24 of the 
Indian Evidence Act. He has then argued that the true position 
is this. Ifit appears to the Court that section 24 applies, the 
confession must be excluded and there isan endofit. On the 
other hand, when once it is admitted into evidence, the defence 
must definitely prove that it was not voluntary in the wider sense of 
the term before the Court can be asked to refuse to believe it. 

In my opinion, the second proposition is too broadly stated. If 
a confession is not voluntary in the wider sense of the tern, 
ex hypothesi the person who made it did not do so from any desire 
to tell the truth. This fact in itself introduces an element of 
suspicion. In such circumstances if facts are proved which suggest 
that an inducement of some kind, although outaide the terms of 
gection 24, was in fact given, the Court may well refuse to accept 
the confession n8 true. 

Applying these considerations to the confessions which are now 
before us, the learned Deputy Legal Remembrancer first contended 
that even if we accept the allegations made by the various 
appellants in their examination by the Magistrate as true, the con- 
fessions would not be excluded under the strict terms of 
section 24. This argument clearly would not apply to the case of 
every appellant. Hari Narain says that he was promised that he 


he 
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would be released. Shibendra says that he was told that he 
would be made an approver. Satyendra refers to some induce- 
ments the precise naturt of which has not been specified. Romesh 
refera to a statement which could be interpreted asa promise that 
he would be let off. Lal Chand and Nagendra do not state the 
exacl reasons which led them to make their confessions. Purnendu 
siy3 that in addition to other threats he was told that if he did not 
confess he would be sentenced to undergo solitary confineinent. 
In fact the only two appellants who did not make any very clear 
statements were Biroo and Shubal who said that after having been 
beaten in order to extract statements from them they were 
threatened with another beating in the event of their refusal to 
confess before another Magistrate. In the résult, they made their 
statements out of fear. 

In my opinion, it is chiefly a matter of academic interest to 
discuss whether in such circumstances these confessions would be 
inadmissible in evidence or admissible but practically worthless. 
Unless we are satisfied that they are voluntary in the ordinary sense 
of the term we should not be prepared to attach any weight 
to them. 

The appellants make allegations and suggestions to the effect (1) 
that they were subjected to ill-treatment and that improper induce- 
ments or threats were held out and (2) that the confessions were in 
fact false : the police wrote them all out of paper and compelled the 
appellants to learn them by heart and repeat as much of them as 
they coull remember to the Magistrate : and (3) that the revolvers 
and the ammunition were all planted in the places where they were 
found by the police themselves. It is obivious that their confessions, 
though involuntary yet may be true: but in the present case the 
contention of the defence is that they were not only involuntary 
but also false. 

We have no hesitation whatever in rejecting the story of tuto- 
rng. -t is entirely opposed to the real facts, What it implies is 
this that the police themselves manufactured an entirely imaginary 
cage that thcy had everytbing cut and dried, that statements were 
written out in order that persons might be induced to learn them 
by heart and that ammunition and arms were concealed and scat- 
tered in various parts of the town. It seems hardly necessary 
to say that this is a most fantastic suggestion. The plain fact of the 
matter is that the police were working in the dark and were not 
in a position to engincer a case on this scale. They knew of the 
existence of the Jugantar party. "They were also aware that there 
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SPOUSE ‘had been a good many thefts of arms during the past few months 
1936 in the town of Rangpore. But apart from that, their knowledge 
Purnendu Sekhar 28 80 scanty that when they made the firstsarrest, that of Purnendu 
Guha were not in a position to send him up for trial on any charge at 
cns: all but w re compelled to arrest him under the provisions of the 
a Bengal Criminal Law Amen ling Act. It was only as a result of 
Henderson, F. ; 
scans the statements made by him and other persons arrested, that the 


r Police were able to collect materials such as would justify them in 

| making a specific charge. No facts whatever have been proved 
whith suggest that the arms and the ammunition were planted. The 
confessions themselves ‘ara full and coherent statements and we 
have not been able to find in them anything which reflects the 
mind of some persons other than the maker. They do not 
suggest that they were mere repetitions of false siories which 
had been committed to memory. Some statements cannot 
possibly have been due to tutoring by the Police. In particular, 
I may refer to a statement made by Subal : “ After Biroo’s arrest ^ 
I told Lal Chand ‘People say that 7 revolvers have been 
imported to Rangpur and the Saheb recovered all of them after 
sound beating.’  Whereupon he said ‘we have connections 
with Calcutta—if we send intimation there revolvers are des 
patched.” It appears to me incredible that any Police officer 
would have tutored any body to make a statement of tbis kind. We 
have thercfore no hesitation in rejecting the suggestion that these 
confessions were not spontaneous but were mere repetitions of 
statements dictated by the Police. 


When the accused persons are capable of making one false 
suggestion, they are equally capable of making another and it 
would be impossible to accept their allegations of beating without 
proof, There ig no evidence of any such thing. None of them 
had any marks of beating on their persons. Before they made 
their confessions proper warnings were given to them and they 
had ample time for reflection. They never made any allegation 
that they had been beaten. They were produced before the 
Magistrate on several occasions merely in order that the Police 
might get a further remand, On none of these occasions did 
they make any complaint or retract their confession. It was 
only when the Police officers were cross-examined at the trial 
itself that it became apparent that these allegations would be 
made. In such circumstances, we cannot accept the bare | 
statements of the appellants themselves and it is therefore 
necessary to examine the evidence in detail to see whether any 
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facts have been proved which would support an inference that 
particular confessions were not voluntary. 

I will deal first with the case of Shibendra, He was arrested 
on the roth of October and produced before the District 
Magistrate on the next day. The Police prayed that he might be 
remanded to their custody by the document Exhibit 199. There 
is nothing suspicious in this document and when the officer 
who submitted it was in the witness box, it was not suggested to 
him that his sole object in asking for this remand was that a 
confession might be extorted. This appellant was produced 
again before the Magistrate on the next day and made his 
confession. Itis s very clear statement and quite spontaneous. 
It clearly establishes his guilt and we see no reason why it should 
not be accepted as true. 


-Purnenlu was arrested on the rath September under the 
provisions of the Bengal Criminal Law Amendment Act and 
made over to the custody of the Superintendent of Police of 
Rungpore by the Government order Exhibit 5. He was 
arrested in this specific case on the 18th and produced before the 
District Magistrate the next day. He was then remanded to 
Police custody for a period of one day. He was again produced 
before the Sub-Divisional Magistrate on the zoth with a prayer 
that his confession might be recorded. He was thereupon 
forwarded to Mr. Ahmed, Magistrate of the rst Class. He there 
refused to make any statement at all and denied that he knew 
anything about the conspiracy. He was thereupon brought 
back to the Sub-Divisional Magistrate who remanded him to the 
Jail as an uudertrial prisoner. The next morning he made a 
petition to the District Magistrate from the Jail saying that he 
wanted to confess. Accordingly he was sent to another Magis 
trate, Mr, Das Gupta who recorded his confession. 


The version given by the appellant himself is this, He says 
that he was taken from the Court to the I. B. officer where he 
was threatened and tortured. Apart from other things he was 
told that if he did not confess his father and Lrother would be 
oppressed. He was therefore told that he should make an appli- 
cation to the District Magistrate. The Police officer then 
produced a form and dictated something which the appellant 
took down. The appellant- then post-dated this document and 
sent it to the District Magistrate. On his way to be produced 
before the District Magistrate he was again taken to the I. B. 
office where a Police officer Satya Babu hanled him over a 
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statement which be was compelled to read several times and 
commit to me mory. 

We have no hesitation in rejecting this statement as false. 
There is no evidence at allthat he was taken to the I. B. Office. 
Such a proceeding woull be quite illegal and improper and if 
any attempt bad been made to take him there, in view of the 
altitude which he was adopting, l bave no doubt that he would 
have been the first person to complain. It is also clear that his: 
allegation about the writing of the petition is demonstrably 
false. The actual circumstances under which it was written are 
given by prosecution witness No. 76 who isthe Deputy Jaor. It 
is written on the usual form which is provided in the jail for 
prisoners to write petitions-and cannot possibly have been produced 
by any Police officer in the I. B. Office, 


The result, therefore, is that this appellant inspite of any il- 
treatment, if any, which he cuffered at the hands of tbe Police 
refused to make any statement at all when be was produced be- 
fore the Magistrate and when he bad been in the custody of the 
Police for a considerable period. "here is no reason at all why 
after he had been removed from their influence he should have 
written a petition to the District Magistrate unless he was really 
anxibus to make a statement In these circumstances, there can 
be no doubt at all that this confession was voluntary. 


It is also amply corroborated. Apart from the evidence of 
P, W. 8o, this appellant is the man who actually stole the orna- 
ments which were sold by ~Dhirendra, In his confession he 
admitted that he stole them. In his statement to the Magistrate 
he says that they were given to bim in order tlat he might sell 
them to enable him to obtain certain dental treatment. There 
can be no doubt that the original statement made in the corm 
fession is true. There is no reason why the theft should have 
been reported to the Thana if in fact no theft took place, Nor 
i8 there any reason why bis own relations skould combine 
with the Police to give false evidence against him in this 
case, 


` I now come to the case of Hari Narain. In the view that I 
take with regaid to bim, it is’ not necessary to consider whether 
his confession was voluntary. It would not be possible to find 
him guilty unless his confession can be made use of, But be- 
fore the prosecution can say that this confession is sufficient to 
convict him of the offence with which he is chaiged, it must be 
made quite clear that the confession itself amounts to a clear 
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and unambiguous admission that he did in fact commit that 
crime. In this case I cannot find that his confession amounts 
to this. He admits that he isa member of the Tugantar party ; 
but he goes onto say that the object of the Jugantar party was 
to circulate and read seditious literature. That is clearly a very 
different thing from collecting arms and ammunition and if this 
confession is true, it looks as though this appellant was in the 
preliminary 8tage of seduction which has been so very clearly 
set out in the judgment just delivered by my learned brother. 
There is therefore nothing precise in the confession itself which 
amounts to an admission of the offence charged and the most 
therefore that can be said is that it contains admissions of fact 
which would justify an inference that this appellant committed 
the offence with which he was actually charged. 

The only admission which would serve this purpose is what 
he says with regard to the revolver. Now no doubt it could be 
argued that this is sufficient to prove his guilt. But it merely 
amounts to circumstantial evidence and the question really is 
whether it necessarily follows from this that he must have been 
& member of the conspiracy which was the subject matter of the 
charge. Now I should not be prepared to say that his own 
account with regard to the circumstances under which he obtained 
it must be untrue, The circumstances under which he did so 
suggest that ns soon as he discovered it, the last thing he wanted 
was to keep it. IshoulJ, therefore, find it hard to sdy that he 
must have passed beyond the preliminary stages and reached the 
final stage when he himself wasa real member of the conspiracy 
to collect arms. "There is therefore some doubt in his case 
and we have decided that he should be given the benefit of it. 

Apart from this, the only other materials upon which the 
learned Deputy Legal Remembrancer relied against him were 
cartain statements made by other accused persona, But in the 
first place this is an attempt to go further than is justified by 
ths terms of section 30 of the Evidence Act. These statements 
are not wanted to enforce his own confession but to prove im- 
dependent facts from which his guilt might be inferred. Then 
in the second place these statements have all been retracted 
that is to say, the persons who make them say that they are false. 
It may well be said that a person is not going to implicate himself 
unless he is in fact guilty. But that consideration would not 
apply to allegations made against third persons. It would therefore 
be risky to accept these statementy as true against this appellant, 
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Dn I now turn to the case of Biroo. He was arrested on the r6th 
19-0. of september and produced before the Magistrate on the 17th 
Purnendu Sekhar When he was remanded to police custody. He then with P. Wa, 
out 5 and 7 took the police to a certain place and pointed out a spot 
Emperor. which was dug up, as a result of which a jar containing a revolver 


etinm itii 


Henderson, 3. (Ex. II) was recovered. He was produced before the Magistrate 
mies again on the next day and confessed. 

On his behalf it is contended, firstly, that the remand to police 
custody is suspicious and, secondly, that the confession bears inter- 
nal evidence of tutoring. The prayer for remand to police custody 
was made by Exhibit 236. Altogether 5 persons were produced 
under arrest, out of whom the Police asked that three might be 
remanded to their custody. Of the remaining two, Kalijiban 

s made a confession but Priyanath did not. This is in itself sufficient 
to show tbat it was not the object of the Police to get these men 
in their hands merely for the purpose of extorting confessions out 
of them, In fact, the remand itself did actually lead to most 
important discoveries. 

The argument made by Mr. Lahiri with regard to the internal 
evidence is this, In the course of his confession, this accused made 
the following statement :—‘After sometime the said society was de- 
clared illegal and was abolished," The Police officer Mr, P. C. 
Chaudhury P. W. 1, in his evidence made a similar statement to this 
effect; "There was one Tarun Samity. It was declared an unlaw- 
ful association by the Government.” Then in cross-examination 
he said "I now gather that the Tarun Samity was not-declared an 
unlawful association.” The argument therefore made before us. is 
this that it cannot bs merely an accident that an untrue statement 
appears both in the confession and in the evidence of this officer 
and the only possible explanation is that Biroo waa himself 
tutored. 

It is undoubtedly the prosecution case that the Tarun Samity is 
a branch of the Jugantar Samity. A Police officer might therefore 
very well tutor an accused person to say that he was & member 
of the Tarun Samity. But it would be absolutely useless to tutor 
him to say that this Samity had been declared illegal by the Govern- 
ment ;: because so far as the charges against these accused persons 
were concerned, it does not make the slightest difference whether 
the Government had declared this Samity unlawful or not. Then 
again Exhibit 269 is the paper which is said to have been the 
basis of the alleged tutoring and which Biroo is said.to have 
learnt by heart. That paper does not contain this particular state- 
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ment It is, thereforé, clear that there is nothing in this ` 


suggestion. . 

The confession ia also completely corroborated. There is 
the evidence of P. Ws. Nos. 5 and 7 with regard to the 
recovery of .the revolver. P. W. No. 5 is the father of 
P. W. No. 8o and P. W. No. is the uncle of the 
accused Rabindra. It is suggested that these two gentlemen 
were induced by the Police to give evidence against the accused 
with the ides of saving their own relations. But it should be 
observed that at that particular time Rabindra was not an accused 
person and the Police did not know that a revolver would be 
recovered. The witnesses are respectable gentlemen and there 1s 
no reason to suppose that they would lend themselves to this sort of 
thing. 

Of the accomplices, P. W: No. 80 proves that this appellant 
. was a member of the conspiracy, while "P. W, No, 85 actually 
saw him burying the revolver. i 

There is very little left for me to say about Dhirendra. The 
chief fact proved against him is the sale of the ornaments which 
had been stolen by Purnendu. On his behalf it is suggested by 
Mr. Basu, firstly, that it was a perfectly dona fides transaction on 
which he got a commission ; and, secondly, that at the worst this 
appellant is a mere professional receiver of stolen’ property to 
whom it is a matter of indifference when the property is derived and 
- to what purposes the money received will be devoted. But ea has 
been pointed out, this appellant is a tailor and it is not likely that a 
tailor would either be a seller of ornaments or a professional receiver 
of that class of properly. I also find it quite impossible to reconcile 
the statement made by this appellant with any theory that he was 
not a full member of the conspiracy. The statement that the 
manager of the mess in Calcutta took Purnendu into the mess 
inspite of this appellant’s own protest is disproved. This appellant 
made his statement at his own request and it is quite obvious that 
he was doing bis best to exculpate himself and explain away what he 
knew would be brought up against him. I have no doubt that he 
was properly convicted, 


There is very little to be said about the remaining appellants viz, 
Lal Chand, Nagendra, Shubal, Satyendra, Romesh and Kalijiban. 
. They all made statements as soon as they were, arrested which led 
to the recovery of arms and ammunition. There was no time in 
these cases for the Police to inflict any torture or bring any improper 
pressure to bear. It was suggested on- behalf of Shubal that the 
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Police officer P. W. Nc. 125 ccached this bey to make a 
statement. -It appears ‘that this cfficer and tke boy's father both 
belong to respectible families inthe same village and the officer 
admits that he did appeal to the boy to say what he knew. In 
these cases there can be no Qcubt at all that the confessions were 
all voluntary and tLey were corroborated by ike recovery of the 
armsand the ammunition. In addition to this, Lal Chand is 
implicated by all thrce accomplices, Nagendra and Shubal by , 
P. W.No, 89 and Satyendra by P. W. No, 53. This evicence 
is amply sufficient to prove the prosecution case against them. 
Afterwards a question was raised asto the power of the High 


: Court to hear Appeal No, 170, when the following judgments were 
- delivered: 


' Cunliffe, J. After having had the benefit of a -very sub- 


‘stantial’ argument on the merits in favour of the two appellants 


concerned in this appeal (No. 170 of 1935), we are now informed 
that there is considerable doubt whether, having regard to the 
length of sentences passed upon them, this High Court is entitled, 
as the appeals now stand, to hear their objections to the convictions 
and sentences passed upon them by the Special Magistrate under 
the Bengal Suppression of Terrorist Outrages Act, 1932. It is 
suggested that the proper venue of these two appellants is the 
Court of the Sesmons Judge and that we cannot hear the appeal 
in question, unless we pass a formal order under section 526 of the 
Code of Criminal Procedure. That section is couched in very 


, wide terms and I have no doubt whatever that it is in the general 


interests of justice that all these interlocked appeals shall be heard 
by an appellate Bench of this Court. We have ascertained that the 
legal advisers of the Crown have no objection and after some 
discussion, we bave ascertained also that counsel for the two 
appellants have no objection either, | 


In these circumstances, we make the order. 


Henderson, J.:—I agree. I can see nothing in section 5 of 
the Suppression Act to suggest that -it has any reference to the 
proceedings in the Court of the Sessions Judge. That being so, 


- section 34 of ‘the Act itself is quite sufficient to give us jurisdiction 


to make thia order. 
A, Ta M. 


dn Appeal No. 160, Appeal of Purnendu dismissed and that of 


Kalijiban, sentence reduced. 


In Appeal No, 170, Appeal of Dhirendra dismissed, and the 


VoL. LXÍIL ] HiGH ‘oust, | l 5, 


sentence of Shibindra nia “to ths terms he hai "m I" 


prison. . 


is Appeal No. 174, Appsal of Ram:sh dismissed, that of Lal 


Chand ssatence reduced, and that of Nagsndra dismissed, 


In Appeal No. 155, Appeal gf. Hari era allowed and COMIC 
tion set aside, .. 


dn Appeal No. 176, Appeal of beide dismissed but the 
- Aentenes reduced, 


In Appeal No. 177, Appeal of Subal Chand dismissed buds the 
sentence reduced to the term he had undergone in prison. 


. dn Appeal No 196, Appeal of Biroo Bhusan dismissed, — " 
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Under section 26] of the Bengal Tenancy Act, the purchaser is under an 


Instrument of transfer is presented foc registration. 


Section 26 J of the Bengal Tenancy Act is based on the principle that the 
transferee cannot be allowed to escape from thd” liability to pay the landiord's 
‘transfer feo by taking a transfer with ‘a fa'se or Inoorrect recital as to the 
nature ot the tenancy purchased which bas led the Sab-Registrar to register it. 


There must be a transfer in fact to attract tbe operation of section 26 J of 
the Bengal Tenancy Act. ^ 4 

Where thece has been a transfer in fact, the transferee is bound to pay the 
landicrd's transfer fee in fall and If not paid amicably it can be recovered by 
the landlord thtough the help of the Court, under the provisions of the 
second paragraph of section 96 J of the Bengal Tenancy Act. Whether the 
transfer has in law, passed title to the transferee i» entirely foreign to the 


Ed 


.  -enquiry held by the Court In proceedings started under section 26 J. 


A purchaser of an occupancy holding from the occupancy raiyat pending 
attachment in execution of rent decree obtained by the landlord basa valuable 
right against the latter. He cen by depositing the amount recoverable under 
the rent decree and the statutory compensation set the sale aside or can apply 
for setting aside the sale under section 174/1) and 174(3) respectively of the 
Bengal Tenancy Act; but he cannot clalm to be made a party to the execution 
proceeding. There is ng obligation on the part of the landlord to make him 
party thereto. l 

At a time when occupancy holdings were not transferable by law, feds or 
selamis paid by a transferee of the holding were prica for recognition of transfer 
by the landlord. ¿But when the law has made such holdings transferable (see 
section 26B of the Bengal Tenancy Act), there is no scope for theory of recog- 
nition by the landlord. The transfer is good and passes title from the trans- 
feror to the transferee, whether the landlord signifiss his acceptance or not. 
The landlord’s right to the transfer fee Is now a statutory right. If the deed 
«of transfer describes it as an ordinary occupancy holding and o landlord's feo 
is pajd to the Sub-Registrar be would not register it and the title would not 
pas, foc the transfer of such a hóldihg can only be by a registered instrument. 
If the document falsely dsscribes the holding to be makarari one, and a foe 
prescribed by section 12 of the Bengal Tenincy Act is paid the document 
would be accepted for registration by the Sub-Registrar and he would register 


“it, if execution is admitted, and document presented in time in accordance with 


` the rules for registration of documents. Tbe “false description of the tenancy 


> would not affect the transfer of title. The conduct of the landlord In proceed- 


ing with execution of regt decree against the tenant vendor is not material. 


An occupancy holding which belonged to A, was held under the opposite par- 
Hes. The latter obtained a rent:decree against him (A) and in execution thereof 
attached the hokimg on the and March, 1932. While the attachment was 
subsisting the petitioner purchased the same from A by a registered convey- ` 
"ance dated the goth June, 1932. In the conveyance the property wns described 


. as a mákararíi maxaski holding, and at the time of registration the sum of 


Re. 1 only was deposited" with the Sub-Registrar as the landlord’s foe, The 


- 
pa - 
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holding was ultimately sold in execution of rent decreo and was purchaeed by 
the petitioner. Thereafter the landlords opposite parties made an application 
against the petitioner under section 25 J of the Bengal Tenancy Act for recovery 
of the transfer fee payable under section 26 C of the Bengal Tenancy Act, 
after deducting the sum of Re. 1 already paid, together with compensation. 
In the sald application they also prayed for the determination of the nature 
of the tenancy under the provisions of section 158 subsection (c) of the Bengal 
Tenancy Act. Tho basis of their claim made under section 26] was an occu- 
pancy holding, but bad been falsely deecribsd as a makarari holding In the 
aforesaid conveyance of the 50th June, 1932. 

Although the question of status of the tenant had been gone Into fally by 
the Munsiff, the order only gave the opposite parties a decree for the recovery 
of the landlord's transfer fee payable under section 26C and Ro. 1 as compen- 
sation. Inthe order there was no declaration given that the tenancy ;was an 
occupancy holding 1 

Held, that the order of the- Munsiff could be revised by the High Court 
under seotion 115 of the Code of Civil Procedure. The application for revision 
wasa composite application and only challenged the order for payment of 
money based on section 26 J of the Bengal Tenancy Act. ^ 

That the opposite pariles were entitled to recover the balance of transfer 
fee and compensation fee, if they wero not otherwise debarred from dolng so. 

That it was open to the petitioner to plead and prove that before the presen- 
tation for registration of oonveyance dated the goth june, 1932, he resiled from 
the bargain. 

That there was no obligation on the part of the landlord to make the peti- 
tioner party to the execution proceeding. 


Application for Revision under section 115 of the Code of 
Civil Procedure, 1908, by the Auction-purchaser. 


The material facts appear from above. 
Sir Saadulla, Xt. and Mr. Serajuddin Akmed for the Petitioner. 


Messrs. G, P, Sanyal and Sousindra Narayan Ghose for the 
Opposite Parties. 


1 


The judgment of the Court was as follows : 


An cccupancy holding belonged to one Abdul Kader, which 
he held under the opposite parties, who obtained a rent decree 
against him and in execütion thereoi in Rent Execution case 
No. 226 of 1933 attached the holding on the and March, 1932. 
While the attachment was subsisting the petitioner purchased 
the same from Abdul Kader by a registered conveyance dated the 
3oth June, 1932. Inthe conveyance the property was described 
asa mukwrart mowrashi holding and at the time of the registration 
the sum of Re, r only was deposited with the Sub-Registrar as 
the landlord’s fee. The consideration recited in the conyeyance 
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pn is Rs, 849. Ont of the consideration the purchaser undertoo 
1936. ^ to discharge the rent decree and to discharge a mortgage on the 


Moulvi Sharfaddin HOlding. Itis the case of the petitioner thet no consideration 
Ahmed passed as he dil not acceotthe conveyance on finding that the 
Maharaja agadish property was under attachment at the tims, but this ‘part of the 
Nath Roy Bahadur. cage has not been adjudicated upon as the learned Munsiff has 
-7 held that he is not entitled to go into the said question, In Rent’ 
Execution Case No. 226 of 1932 the holding was ultimately sold 
on the 3rd August, 193a, and purchased by the petitioner. There- 
after the opposite parties made anapplication against the peti- 
tioner under section 25 J of the Bengal Tenancy Act for recovery 
of the transfer fee payable under section 26 C, after deducting 
the sum of Re. 1 already paid, together with compensation, In 
the said application they also prayed for the determination of 
the nature of the tenancy under the provisions of section 158, 
sub-section (c) of the Bengal Tenancy Act. The basis of their 
claim made under sectisn 26J is that the holding is an 
Occupancy holding, but has been falsely described as a 
mukurasi holding in the aforesaid conveyance of the 3oth 
June, 1932. 

Although the question of status of the tenant has been gone 
i into fully by the learned Mlunsiff, the order only gives the opposite 
party a decree for the recovery of Rs 168-1a-9, the balance of 
the landlord's transfer fee payable under section 26 C and Re. r 
as compensation. Inthe order there is no declaration given that 

the tenincy is an occapancy holding. 

"M A preliminary objection is raised on behalf ofthe orpcsite 
parties that no revision lies as the said order ig appealable, being 
an order passed not only on an application made under section 
a6J, but also under section 158, an order under the last mentioned 
section being appealable. I cannot give effect to this preliminary 
objection. 

The relief under section 158, su'-section (c) must in substance 
be in the <form of a. declaration, and that under section 26 J 
inthe form of a decree for recovery of money. The petitioner 
not having appealed against the order regarding it as in -part 
an order under section 158, sub-section (c), cannot challenge the 
finding that the holding isan occupancy holding but in my judg- 
ment he can attack tha order for payment of Ra. 169-ra-9 to 
the opposite parties in a manner which would not involve a 
“challenge to the finding that the holding is an occupancy hold- 
‘ing. In fact, the pefitioner’s Advocate ddes not challange the 


- 
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sid finding. In my view the application filed by the opposite SIMI 
parties is a composite application,—two applcations: combined 1936. 


into one,—but different in scope though for their adjudication 
there is a common point involved, namely the status of the tenant. 
Ifa memorandum of appeal had in fact bten lodged before the Maharaja Jagadish 
learned District Judge, the prayer for discharging the order for Nath Roy Bahadur. © 
payment of Rs, 169-12-9 could not have been urged before him Mu 

in the appeal For that reas:o I bold that the application for 

revision which has only challenged the said - order for payment of 

money based on section 26 J is maintainable, 

On the meiits the points made by Sir Saadulla, appearing for 
the petitioner, are four in number, namely, 

(i) that the conveyance having been executed during the 
pendency of the attachment made at the instance of the oppotite 

«parties was not valid against them, and there beinz no valid 
transfer in law, no transfer fee is payable under section 26 C by 
his client ; 

(in that the transfer fee payable under section 26 C or 26 E 
is for the purposo of gettiag recognition of the transferee from - 
the landlord and when the landlords inthis case have by their 
conduct refused such recognition by ‘proceeding to execute ` 
the rent decree under chapter XIV of the Bengal Tenancy Act 
against Abdul Kader, without making his client a party to the 
execution proceedings, no transfer fee is payable under sec- 
tion 26 C; : 

(ii) that bis client baving purchased in execution of a decree 
for arrears of -rent due in respect of the holding no transfer fee is 
payable under section 26 E ; and ` 

(iv) that even ifthe other contentions are not tenable, the 
Court below ought to have gone into the question as to whether 
his client had accepted the conveyance and if the facts alleged 
by him are found to be true, no transfer fee is payable by him 
and the landlord's application under section 25 J ought to have 
been dismissed. 


The third contention proceeds upon & misapprehension. - The 
opposite parties have not. laid their claim, basing the. cause of 
action on the petitioners purchase at the Court sale. They 
have based it on the petitioner’s private purchase, that is, by 
"the conveyance mentioned above. There is accordingly no 
substance in this point, and I overrule it — - 

In dealing with the first and second ‘contentions, I will proceed 
onthe basis-that the conveyance was accepted. by the petitioner, 
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and that it represents a genuine transaction. The second point 
urged by Sir Saadulla does not appeal to me. Ata time when 
occupancy holdings were not transferable by law, fees or se/amss 
paid by a transferee was no doubt a price for recognition of 
the transfer by the landlord. “But when the law has made such 
holdings transf.rable (Section 26B ) there is no scope for theory 
of recognition by the landlord. The transfer is good, and passes 
title from the transferor to the transferee, whether the landlord 
signifies his acceptance or not. The landlord’s right to the 
transfer fee is now a statutory right. If the deed of transfer 
describes it as an ordinary occupancy holding and no landlord’s 
fee is paid tothe Sub-Registrar he would not register it and the 
title would not pass, for the transfer of such a holding can only 
be by registered instrument. If the document falsely describes 
the holding to be mokurari one, and a fee prescribed by section 
12 of the Bengal Tenancy Act is paid the document would be^ 
accepted for registration by the Sub-Registrar and.he would 
register it, if execution is admitted and document presented in 
time in accordance with the rules for registration of documents. 
The false description of the tenancy would not affect the transfer 
oftitle. "This is plain by reason of the provisions of section 26] 
which proceeds on the basis of a transfer of title, giving right to 
the landlord to recover, together with compensation, the money of 
which he had been deprived by reason of the registration being 
effected on the basis of the falss recital. When the landlord's non- 
recognition of the transfer has no effect on the transfer, I fail to see 
how the conduct of the opposite parties in procesding with the rent 
execution in the manner indicated above is material. The petitioner 
having purchased pendente-Jite cannot claim to be made a party to 
the execution proceedings and there was no obligation on the part 
of the landlords to make him a party thereto. Still the petitioner's 
purchase by the aforesaid conveyance gave him valuable rights 
against the landlords for he by depositing the amount recoverable 
under the rent decree and the statutory compensation could have 
had the sale set aside, or could have applied for setting aside under 
section 174(1) and 174(3) respectively of the Bengal Tenancy Act 


ifa stranger bad purchased the holding at the Court sale, I hold 


accordingly that the opposite parties are entitled to recover the 
balance of the transfer fee and compensation ifthey are not other- 
wise debarred from doing so, This leads me to consider the first and 
the fourth contentions urged on behalf of the petitioner, which in 
my opinion are the only substantial points involved in this Rule. 
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For the reasons hereafter appearing I do not agree with the first 
contention but hold that the fourth contention is a sound one and 
as the facts bearing upon it have not been investigated by the 
lower Court, I must remand the case In dealing with the first 
point, I accordingly proceed on the assumption that the transfer 
had been accepted by the petitioner and he paid the sum of 
Re. 1 as transfer fee, 


Although section 26C, unlike section 26E, does not indicate by 
whom the landlord’s transfer fee has to be paid, the first paragraph 
of section 26] makes it clear that it is the purchaser who is under 
the obligation to pay it to the Sub-Registrar at the time when the 
instrument of transfer is presented for registration. Section a6] is, 
in my Judgment based on the principle that the transferee cannot be 
allowed to escape from the liability to pay the landlord’s transfer 
fee by taking a transfer with a false or incorrect recital as to the 
nature of the tenancy purchased which has led the Sub-Registrar 
to register it. The obligation to pay the same arises at that point 
of time when the instrument is presented for registration, Whether 
the instrument of transfer is effective in passing title to him, the 
purchaser, or not, cannot be investigated at the time of the presenta- 
tion of the instrument for registration. The registering officer 
has no power to investigate the question, and on principle the 
legislature has given him no such power, for to do so would be 
to invest him with the functions of a Civil Court. The following 
illustration may serve to make the point clear, A, the occupancy 
ryot, sells his entire holding to B, but later on, sells the same over 
again to C, who not knowing of the transfer to B accepts the trans- 
fer and pays the consideration money.C's instrument of transfer 
is then presented for registration, In this case he has to pay the 
landlord’s transfer fee, for without it bis instrument of transfer 
would not be registrered, although by the transfer he got no 
title, the property having been already transferred to B. In this 
cage, when he finds no title has passed to him, his remedy would 
be against his vendor, and he can recover the landlord’s transfer 
feo from him as damages. On principle and on the language 
of sections 26 C and 26 J I hold that when the transfer has been 
accepted by the purchaser, that is, when there has been a transfer 
in fad, the transferee is bound to pay the landlord's transfer 
fee in fulland if not paid amicably it can be recovered by the 
landlord through the help of the Court, under the provisions of 
the second ‘paragraph of section 36 J. Whether the transfer has 
in Jaw passed title to him is entirely foreign to the enquiry held 
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by the Court in proceedings stirted  under'seclion 26 J. Tor 
these reasons I overrula the first conteation urged by Sir 
sandulla. 

In view of what I have said above the fourth point does not 
present any difficulty. I have heli above that there must be a 
transfer fæ facf to attract the operation of Section 26 J. A transfer 
of property implies two parties, the psrson proposing to sell and 
& person proposing to buy and the terms-being agreed to by the 
said two parties, Suppose an occupancy ryot A, the terms of 
whose tenancy are onerous, executes a conyeyanc3 with a recital 
that the property is rent free and purports to transfer it to B, bis 
enemy, without the knowledge of tle latter, goes to the registra- 
tion office, presents it for registration and pays out of bis pocket the 
landlord’s fee of Rs. 2 to the Sub-Registrar and gets it registered, 
it would be unreasonable to fix the liability for the payment of 
the balance of the landlord’s transfer fee and compensation on 
B under the provisions of section 26 J. In sucha ciel bold it | 
would be open to him, when proceedings are started against him 
under section 25 J, to show that there was no transfer to him 
in fad, on the ground that be has not accepted the instrument 
atall, On the sail principle I hold that in this case it was open 
to the petitioner to plead and prove that before the presentation 


for registration he resiled from the bargain. In deciding this 
‘question, the question whether he paid the sum of Re r as land- 


lord’s fee at the time of registration, as also the question —as to 
whether he took possession before his purchase at the rent silo — 
would be material questions. I accordingly remand the case to 
the lower Court for adjudication on the limited point which I have 
indicated above. 

. The Rule is accordingly made absolute. Hearing-fee, 1 gold 


, Mohur, to abide final result. 


P. R. j A. T. M. E Rule made absolute. 


“ny * 3 


Vor. LX1ÍT.] nici Covitt, 
APPELLATE CIVIL. 


Bejore Mr. Justice D. N. Miller and Mr. Justice 
' D.C. Patterson, 


SREEMATI RADHARANI DASYA AND OTHERS 
y: 


SREEMATI BRINDARANI DASVA AND OTHERS.* 


Surrender— Hindu mother—Mother inheriting her son's. estate—Deed of 
relinguishment, construction of—Transfer, nod a transfer of manage- 
ment—Absolute relinquishwmaent in favour of al the reversioners alive 
at ihe date of execution of document — Hashahara, meaning of —Stif- 
able maintenance -Compete self-affacement—Deed of family arrange- 
Sung, 

A Hindu widow or a Hindu daughter or & Hindu mother represents the 
last rale owner of an estate fully for some purposes and it will not be right to 
describe ber right as a right of enjoying her husband's estate. 


Aonjram Kolita v. Keri Kolifani (1) referred to. i 


The surrender by a Hindu mother, who has inherited her deceased son's 
property, must be in favour of all the reversioners for the time being at the time 
of execution of deed of surrender. 


Rangasamd Gounden v. Nachiappa Gounden (2); Sxseshwar Misser v. 
Makeshrant Misrain (3) and Ram Krishna Prodham vw. Srimati Konsalya 
Mant Dasi (4) referred to 


One Madhusudan Das died in 1:865 leaving him surviving his five sons 
A,B,C, Dand E and his wife F. One of the sons E died a tew months after 
the death of Madhusudan onthe Ist October 1865 and under the Dayabhaga 
School of Hindu Law, E's one fifth share in the estato of Madhusudan Das 
devolved on his mother F. A Will was executed by Madhusudan on the a4th 
November, 1855. There was a provision ia the said Will by which the power 
of management ofthe estate left by Madhusudan alter Madhusudan's death was 
given to the eldest son A. A according tothe power was managing the pro- 
perties forming part of the estate of Madhusudan and other properiles mentioned 
in tbe Schedule. 


On the 7th December, 1875, a Nibendbanpatia was executed between the 
sons of Madhusudan except E who died in the meantime. In this Nibandhan- 


*Appeal from Original Decree No. 140 of 1952, against the decree of 
Babu Khitish Chandra Chatterji, Subordinate Judge, sth Court, of Dacca, dated 
the zoth April, 1952. 

(1) (1880) 1 L, R. 5 Calc. 776; 6C. L. R. 322; LLR, 7 LÀ ttis. 

(2) (1918) L. R, 46 I. A. 72 ; |l. L. R. 4a Mad, 523; 29 C. L. J. 529. 

(3c (1920) | L. R. 48 Calc. 100 ; L, R. 47 L As 233 ; 41 C. Le J. 437. 

(4) (1935) 6a C. L, J. 490 ; 40 C. W. N. 208, 
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patra it was stated that they were owners in equal shares of all the properties, 
the movable aud immovable, which stood in the name of their father Madhu- 
sudan, In para 1 of the sald document it was stated that each of the sons 
would get a sum of Rs. 300 per month from the estate and that A was to 
carry on the management and act as the Karta of the i16 annas of the estats 
left by his father. The Karta was given the power to sell any useless 
movable or immovable property of unprofitable nature with the consent of all 
the berethers. The Karta was to conduct law mulis relating to the estate In his 
own name after stating the names of three other brothers. 


On the 20th. September, 1877, a Nadabinama was executed by F in favour 
of Aas Karta of the joint family. There was recital in this document of 
the Will of Madhusudan more particularly of the fact that A the eldest son 
being capable obtained a certificate from the District Jndge under Act XXVII 
of 1860 according to the terms of the Will and had been possessing, enjoying, 
managing and acting as Karta of all the movable and immovable properties 
left by Madhusudan. There was a further statement that A and other bothers 
who were aliye were the real helrs of Madbusudan Das, but accOrding to the 
Hindu Shastras F was entitled to a right of enjoying her share in the estate 
left by her deceased son during her lifetime. There wasa clause which ran 
as follows: “I having accordingly applied for obtaining a certificate under 
Act XXVII of 1860, in respect of that share, my application was rejected up 
to the High Court, and the properties have remained in your possession and 
enjoyment and under your management. Although, being a. Pardanashin 
woman of a respectable family, I was unable to carry on management, yet 
being led by the evil advice of mischlevons persons, | at times expressed a 
desire for institutiug a title sitin Court for the share of the sald deceased 
son and thus caused pain to the good heart of you, my son, born of my 
womb andas you are dissatisfied on account of that, [amin great uneasiness 
Of mind", Then followed the clause by which she purported to give up the 
right of management which she had In respect of the share left by deceased 
son E in the properties mentioned In the document as well asin such proper- 
tles to be acquired in future with the profits thereof on condition of her getting 
a Mashahara or monthly allowance on and from the time of execution of the 
document till the end of her life, at the rate of’ Rs, 150 at a lump per month 
out of the share left by the deceased son. The next clause was to the follow- 
Ing effect: ‘Therefore belng in full possession of my senses and out of my 
own accord, I give up, by this Nadabi (release) whatever rights of oofoy- 
ment I have or had under the Shastras, in the share left by the deceased 
won, on the afcresaid terms save and execpt getting this fixed monthly 
allowance m respect of the share of the said deceased son, J shall never be 
entitled to file any suit in Court, demanding any accounts &o for the past and 
making any sort of claims &c. for the future’’. 


A contemporaneous document namely, Ekrarnama was executed on the agth 
September, 1877 by A in favour of F. Towards the end of the document 
there was this recital '* whereas, in father's will, there Is provision for maintaining 
you ahd the sisters so long as we are capable, and whereas you have by a 
Nadabi renounced all claims and demands regarding the enjoyment of the share 
left by the deceased brother E for your life, and haye desired to receive a shm of 
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Rs. 150 in lamp per month, from the present month until the end of your life, 
out of the share of the said deceasad brother, I, under the terms of the will of my 
deceased father, and on the strength of my position as Karta of the estate left 
by him, of my own accord and ia full possession of my senses execute this 
Ekrarnama and provide that so long as you live, you shall get a sum of Rs. 150 
in lump per month, out of the sald share ; you shall not be entitled to give away 
or sell the same to any one. Myself or the persons acting as Karta afterwards 
shall pay up the said money to you every month ” 


F in 1883 brought a suit for monthly allowance not only against A but also 
against the other two sons cf Madhusudan and the widow of another son. 
F lived for nearly 41 yeais after the execution of Nadabl and that during this 
long perlod she took up the position that she had nothing to do with E's estate 
and all that she was entitled to was the monthly allowance for which she from 
time to time assectsd her claim - 


Held, that the Nadabi was a bona fide deed of surrender, that F got Rs. 150 
per month as a sort of allowance or maintenance, and reserving such allowance 
she absolutely renounced ber legitimate share in the estato of E, [t£ was not a 
device to divide the estate between the helrs and the reversioners for the 
Hme being. ' | 

That there was a surrender of F’s antire interest and not merely ‘a transfer of 
the right of management to A, 


* That it was the intention of F to surrender her rights in ber son's estate, 


That the deed of Nadabi operated as an absolnte relinquishment of F’s rights 
and that small portion of the usufruct of the properties was reserved 
for her. s 


. The word 'Mashahara' means monthly share of allowance; but it has to be 
read with the other facts of the case. 


That the amount of Rs. 150 per month was a suitable maintenanee having 
regard to the value and income of the estate. 


That though on the face of the document the deed of relinquishment 
appeared to be in favour of A, it was really in favour of all the reversioners 
then living at the time of the execution of the document, A being described as 
Karta and the intention was to transfer the interest of E’s es'ate in favour 
of A. 

That there was a complete self-efíscement of the F’s share which precluded 
her from asserting, any further claim to the estate of her son, 


The execution of Nadabi and the Ekrarnams followed by the acceptance for 
nearly 41 years of maintenance under the terms of these documents amounted 
to a complete surrender by F of her intereat in her son’s estate. In favour of the 
entire body of reversioners. 


Bhagwat Koer v. Dhanubdhari Prashad Singh (1) referred to, 


That the deed was a deed of family arrangement. The settlement of doubtful 
right was a sofficlent consideration to support the family arrangement, 


Appeal by the Plaintiffs. 
(1) (1919) L. Re 451. A 259; 24 C. W. N.. 374. 
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Suit for recovery of possession of about 16 gundas share. 
The other facts appear from the Judgment. 


Messrs. Atul Chandra Gupta and Lrakash Chandra Pakrashi 
for the Appellants, 


Messrs. Brojolal Chakravarty, Rajendra Chandra Guha and 
Prafulla Kumar Guha for the appearing Respondent, 


The following Judgmen's were delivered : 


D. N. Hitter, J :—This is an appeal against the decree of 
the Subordinate Judge of Dacca dated the zoth April 193a by 
which he dismissed the plaintiff's suit for recovery of possession 
of about 16gds. share of the estate of one Madhusudan Dasa 
wealthy banker and Zemindar of the District of Dacca. The claim 
ofthe plaintiffs who are appellanta before us, turns on the legal 
effect of document which was executed so far back as in the year 
1877. ln order to understand the questions raised by this appeal 
on behalf of the plaintiffs it is necessary to state a few circumstances 
which led to the execution of this document dated the 29th Septem- 
ber 1877 by Shyampeari Dassya in favour of Mohini Mohan Das 
tle eldest son of the said Madhusudan Pas. The relationship of 
the parties are shown in the following genealogical tree which is 
admitted by both parties. 





D = b. 
: g E i = 
+); Be S215 
518 EHR 
à & a 
(€ 'oN Woureyg) 
seq ieuny ify ‘sii -sq a “ot aq ‘d 
: | suog SUOS 
(5 “ON poured) 
iutqouro[oi1g = (St-o1-bg *(1) ("1 ‘ON 3ugpugjep [edrouuq) '(o£61-3-z2 '(]) 
H ssq PHEN Tuvispulig TyseAolg suysuy 
8 | . nd i 
o - 
m (i gnareiq) (2061 "q *q) '(oz61 (1) 
2 ] eohomlelig TUBY BPUIAOL) AODIAA 
T TU BIBQDpEW »- "MODA 8 BULABY nen , 
'(59g1-ot-1 '(]) '(g6g1 -q) '(Sgg1 'q) (gigr-9'9t °q) '(06g1 1equieoe(] ‘q) 
uuqojq 14w69 usqow vosy ii^ eT usqo a uByoW TuIqoyw 
l | 
(9161-11-91 *q) (Sogi-F-21 °q) 


'IXVüdIYVABS ™ SVG NYGAOSOHGYI 


Vor. LXIII.] 


268 


CIVIL 


1976. 
bread 


Sm Radharani 
Dasya 


v. 
Sm Brndarani 
Dasya. 


D. N. Miter, F, 


THE CALCUTTA LAW JOURNAL. [Von LXIII. 


It appears from the said tree that Madhusudan Das died leaving ~ 
bim surviving five sons Mohini Mohan, Radhika Mohan, Lall 
Mohan, Kshetra Mohan, and Sashi Mohan, and his wife Shyampeari. 
One of the sons Sashi Mohan died a few months after the death of 
Madhusudan Das on the rst October 1865 and under the Dayabhag 
system of the Hindu Law Sashi Mohan’s one-fifth share which 
corresponds to 3 as 4 gds. share in the estate of Madhusudan Das 
devolved on his mother Shyampeari. It appeiwstbata wil was 
executed by Madhusudan on the 24th November, 1855 several 
years before his death "which happened on the rath April, 1865. 
That will is to be found printed at page 1 of the second part of the 
paper book and has been marked as Ext. B inthe suit. It is not 
necessary to refer to all the terms of the said will beyond stating that 
there is a provision in the said will by which the power of manage- 
ment of the estate left by Madhusudan after Madhusudan’s death 
was given to the eldest son Mohini Mohan. Mohini Mohan accor- 
ding to the power given to him by the will was managing the pro- 
perties mentioned ih the schedule as forming pert of the estate of 
Madhusudan and other properties mentioned in the schedule. The 
next event which requires mention is the execution of the Niban- 
dhanpetra on the 7th December 1875, between the sons of Madhu- 
sudan except Sashi Mohan who had died in the meantime. See 
Ext, F printed at page 11 of the second part of the paper book. 
In this Nibandhanpatra it was stated that they were. owners in 
equal shares of all the properties the movable and immovable 
which stood in the name of their father Madhusudan as also of 
the money lending and trading concerns etc. In paragraph No. 1 
of the said document it was stated that each of the sons would get 
a sum of Ra, 300 per month from the estate and that Mohini 
Mohan waa to carry on the management and act as the Karta of 
the 16 annas of the estate left by his father. The Karta was 
given the power to sell any useless movable or immovable property 
of unprofitable nature with the consent of all the brothers. The 
Karta was to conduct law suits relating to the estate in his own 
name after. stating the names of the three other brothers. "The one 
important thing which need be noticed with regard to this 
Nibandhanpatra is that this document which was executed in 1875 
ignores the fact that Sashi Mohan's 1/sth share in Madhusudan's 
estate bad several years before devolved on the mother Shyampeari 
and practically ignores Shyampeari’s interest in the estate. This 
brings us to the consideration of the Nadabinama which was 
executed by Shyampeari in favour of Mohini Mohan as Karta of 
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the joint family on the 29th September 1877. See Exhibit A printed 
at page ar of the second part of the paper book. It is important 
to notice in connection with this document that there is a recital in 
this document of the will of Madhusudan more particularly of the 
fact that Mohini Mohan the eldest son being capable obtained a 
certificate from the District Judge of Dacca under Act 27 of 1860 
according to the terms of the will and had been possessing, enjoying, 
managing and acting as Karta of all the movable and immovable 
properties left by Madhusudan. ‘There is a further statement that 
Mohini Mohan and other brothers who were alive were the real heirs 
of Madhusudan Das, but according to the Hindu Shastras Shyam- 
pearl was entitled to. a right of enjoying her shares in the estate 
left by her deceased son during her lifetime and the following 
clause may be quoted in extenso ; because it will bear on another 
question, namely, that this document had the effect of a family 
arrangement apart from its being a deed of release. That clause is 
to the following effect: ' I having accordingly applied for obtain- 
ing a certificate under Act 27 of 1860, in respect of that share, my 
application was rejected up to the High Court, and the properties 
have remained in your possession and enjoyment and under your 
management, Although, being a Pardanashin woman of a respect- 
able family, I was unable to carry on management, yet being led 
by the evil advice of mischievous persons, I at times expressed a 
desire for instituting a title suit in Court for the share of the said 
deceased son and thus caused pain to the good heart of you, my son, 
born of my own womb and as you are dissatisfied on account of 
that, I am in great uneasiness of mind.” Then follows the clause by 
which she purports to give up the right of enjoyment which she had 
in respect of the share left by the deceased son in the properties 
mentioned in the document as well às in such properties as may 
in future be acquired with the profits thereof on condition of her 
getting a Mashahara or monthly allowance on and from the time of 
execution of the document till the end of her life, at the rate of 
Rs, 150 at a lump per month out of the share left by the deceased 
son. The next clause is to the following effect :— Therefore 
being in full possession: of my senses and out of my own accord, I 
give up, by this Nadabi (Release) whatever rights of enjoyment I 
have or had under the Sastras, in the share left by the deceased son, 
on the aforesaid terms snve and except getting this fixed monthly 
allowance in respect of the share of the said deceased son, I shall 
never be entitled to file any suit in Court, demanding any accounts 
etc, for the past and making any sort of claims etc.) for the future,” 
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The plaintiffs base their claim on the contention that this document 
as construed does not amount to surrender of Shyampeari’s interest 
in the property which she inherited from her son Sashi Mohan. 
The contention of the plaintifs both here as also in the Court 
below is that it was not a surrender of her entire interest but it was 
merely a transfer of the rigbt of management to the eldest son. 
It was further contended that the surrender, even if it be assumed 
to be of the entire interest of Shyampeari in her ton's estate, was 
not right in form as it was in favour of only the eldest son Mohini 
Mohan who was only one of the four reversioners alive at the time 
of the execution of the dccument. The deed was also attacked on 
the ground that it was not a deed of surrender as there was a 
reservation of an allowance of Rs. 15o in a lump per month which 
is something very distinct from the reservation of certain portion of 
the estate for maintenance of the limited owner. It was therefore, 
contended that as this was not a deed wbich in accordance with 
the Hindu Law was operative as a deed of surrender on the death of 
Shyampeari which happened on the 16th Novemter 1918, the 
property would revert to the reversioners. Motilal Das the father of 
plaintiff No. 3 was one of such reversioners he baving died on 
the 24th October 1925 and plaintifs Nos. 1 and 2 are said to be 
trustees for plaintiff No. 3. On the other band the contentions of 
defendants, now respo ndents have becn that this deed of 1877 is a 
deed of surrender within the meaning of the Hindu Law and had 
the effect of extinguishing the right of Sbyampeari in her son Sashi 
Mohan's estate. In the alternative it was pleaded that even if it 
was not operative as a deed of surrender, she being a limited owner 
under tho Hindu Law the transaction could be upheld or sustained 
on the ground of this being a family arrangement and that the 
consideration for this family arrangement was the settlement of 
some dispute and it is said that the settlement of doubtful claims 
has been held to be a sufücient consideration for such an agreement 
as family arrangement. The Subcrdirate Judge bas accepted both 
these contentions urged on behalf of the defendants and has 
accordingly dismissed the plaintiffs suit, In appeal before us, Mr. 
Gupta, who appears for the plaintiffs, has rnised the contention 
that the legal effect of the transaction of 1877 Ext. A was not that it 
was meant to be a deed of surrender and relinquish ment 
fo as to accelerate the estate for the benefit of tle next rever 
sioner, but that this was really a decd transferring the manage- 
ment of the estate to Mobini Mohan during the lifetime of 
Shyampearl. He has based this contention on certain words in 
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a Hindu widow's estate was regarded as an estate for life as is 
understood in English Law and consequently expressions regard- 
ing tbe rights of & Hindu widow in her husband's estate being 
merely synonymous with the right of enjoyment for life were used. 
In thít view the Bengali expression of tbe right to enjoy was 
cSnceteas GUN fs would correctly represent her rights, That 
there was some mieapprehension as to the exact nature of the 
rghts of a Hindu widow in 1877 was recognizsd by their Lord- 
ships of the Judicial Committee of the Privy Council in the case 
of Moniram Kolita v. Keri Xolitani (1) where their Lordships 
point out that a widow who succeeds tothe estate of her husband 
in default of male issue whether she succeeds by inheritance 
or survivorship does not take a mere life interest in the property 
and the whole estate is for the time vested in her absolutely for 
some purposes, though in some respects for only a qualified 
interest and that she holds an estate of inheritance to herself 
and the heirs of her husband. It is not surprising, therefore, 
that in this document which was executed in the muffasil in 1877 
where the art of conveyancing was very little known expression 
like the right of enjoyment of a Hindu widow or other females 
with limited rights was described as her sole right. A Hindu 
widow or a Hindu daughter ora Hindu mother represents the 
last male owner of an estate fully, for some purposes and it would 
not be right to describe her right as a right of enjoying her 
busband's estate now that her rights are properly understood. 
It was not soin 1877. In this connection one has to remember 
that it was the intention of Shyampeari to surrender her rights 
in her son's estate is evidenced by another important event ghich 
happened during her lifetime about 6 (six) years after the execution 
of this document, That it was not a deed of transference of 
management in favour of Mohini Mohan would appear clear from 
the cerified copy of the Register of Suits in the and Court of 
the Subordinate Juige of Dacca relating to Suit No. 85 of 1833. 
See Ext. 8 printed at pages 36 to 43 of the second part of the 
paperbook. There Shyampeari was suing fora monthly allowance 
not only against Mohini but also against the other two sons of 
Madhusudan Das, namely, Lal Mohan, and Kshetra Mohan, 
and also against Gobindarani the widow of the third son Radhika 
Mohan. This would show that she understood clearly enough 
that all that she could get from the surviving sons of Madhusudan, 
to whom by reason of this deed the entire interest of Sashi 


(1) (1889) I. L. R. 5 Calc. 776 (789); 6 C. L. R. 322; L, R. 72 L A, ars. 
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Mohan in the estate passed was the monthly allowance of Rs, 150. 
This lady Shyampeari lived for nearly 41 years after the execu- 
tion of this deed and itis significant circumstance that during 
this long period she took up the position which showed that she 
had nothing to do with Sashi Mohan's estate and all that she 
was entitled to was the monthly allowance for which she from time 
to time asserted her claim. 

Itis next sail that this deed does not operate as an absolute 
relinquishment of her rights because a substantial portion of the 
wsufruct of the properties was reserved for her and the argument 
turns on the expression ‘Mashohara’ as used in this document, 
It is said that the word ‘Mashohara’ does not mean maintenance 
and if this contention is right it is contended that where anything 
else than maintenance is reserved by a deed which purports to 
be a deed of surrender under the authorities the deed of surrender 
must be held to be invalid. Itis no doubt true that in some 
Of the recent decisions of their Lordships of the Judicial Com- 
mittee of the Privy Council deeds of surrender have been up- 
held where small portions hava been reserved for maintenance 
of limited owner be she a Hindu widow ora Hindu mother or 
a Hindu daughter. We may refer in tbis connection to the case 
of Sureshmar Misssr v. Mahkeshrani Misrain (1), In that case 
small portions of land were conveyed to the widowed mother 
for maintenance and it was held tbat that circumstance did not 
affect the validity of the deed of surrender. In that case Lord 
` Dunedin observed as follows: “The conveyance of small 
portions of lanl to the widowed inother was unobjectionable, aa 
it was only for maintenance’. That has been the trend of the 
decisions of their Lordships of the Judicial Committee. The 
question therefore turns as to whether this expression as used 
in this document is to be regarded as maintenance allowance, In 
this connection we may refer to a contemporaneous document 
which was executed on the same date, namely, the Ekrarnama 
executed by Mohini in favour of Shyampeari Ext r. (See page 
15 of the second part of the paperbook), Towards the end of 
that document there is this recital which is important to notice 
in this connection: ‘‘Whereas, in father's Will, there is permis- 
sion (provision) for maintaining you and the sisters so long as 
we are capable, and whereas you have by a Nadabi (deed of 
release) renounced all claims and demands regarding the enjoy- 
ment of the share left by the deceased brother Sashi Mohan, 


(1) (1920) I. L. R. 48 Cake. 100; L. R. 47 I. A. 233 ; 41 C. L. J. 433. 
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oe for your life, and have desired to receive a sum of Re. 150 


19: 6. (One hundred and fifty rupees) in lump per month, from the 
Sm. Renna present month uptil the end of your life, out of the share 
a of the said deceased brother—J, under the terms of the will 
Sm. Brindaran! of my deceased father, and on the strength of my position as 
Dasyas Karta of the estate left by him, of my own accord and in full 
D. N. Mitter, J. possession of my senses execute this Ekrarnama and provide 
RE that so long as you live, you shall get a. sum of Ra. r50 (one 
hundred and fifty rupees) in lump per month, out of the said 

share ; yOu shall not be entitled to give away orsell the same 

to any one. Myself or the persons acting os Aasta nfterwarda 

shall pay upthe said money to you every month." Reading the 

two documents together there can be no doubt that Rs, 150 was 

being given to this lady in lieu of maintenance. It is true that the 

word ‘Mashohara’ means monthly share of allowance (See Wilson's 

Glossary); but it has to be read having regard to the circums 

tance, namely, that although a provision was made in their 

father’s will for the maintenance of Shyampeari as a matter of fact 

she received no maintenance from after the death of Madhusudan 

upto the time of the execution of this document as was directed 

by the Will of Madhusudan. The amount of Rs. 150 per month 

was really a suitable maintenance having regard to the value and 

income Of the estate, and it emerged in the course of discussion 

before us that there are papers on the record to show that the value 

of share of Sashi Mohan’s estate 13 about Rs, 2,36,coo ; see Ext. L, 

the certified copy of decree in Title Suit No. 73 of 1883 of the 

second Court of the Subordinate Judge of Dacca between Sreemati 
Gobindarani Dassya, tbe widow of the late Radhika Mohan Das 

on the one hand and Mohini Mohan Das, Lal Mohan Das and 

Kshetra Mohan Das on the other. This document is printed at 

page 32 of the second part of the paper book. This is what is stated 

in that document: "' The plaintiff (Gobindarani) has therefore 

instituted this suit for recovery of possession of a 5 858.6 gds.-2 k.- 

2 krts share of the ancestral as well as acquired immovable 

properties of her husband, valued at Rs. 2,36,000 and a 4 annas 

share of the movable properties in default thereof for the value 

thereof amounting to Rs, 15,000 and for getting Nikash (accounts), 

which is valued at Rs. 89,coo in all for Rs, 3,40,000 (three lacs and 

forty thousand rupees} " From this it appears that the value of 5 
annas 6 gundas would be over Rs. rs000 which would fetch an 

income of nearly Rs. 600 per month. The maintenance was there- 

fore, a suitable maintenance to which she was entitled as heir of 
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the estate of Sashi Mohan The next ground on which this deed 
is attacked is that it was not a surrender in favour of all the rever- 
gioners. If that fact could be established undoubtedly the 
appellant should succeed for it 1s now established on high 
authority that the surrender must be in favour of all the 
reversioners for the time being at the time of the execution 
of the document. See the cases of angusami Gounden v. 
Nachiappa Gounten (1) and Sureskwar Missir’s case (2) and tbe 
recent decision in the case of Ram Krishna Prodhan vw. Srimati 
Kousalya Mani Dasi (3). It is true that on the face of the 
document the deed of relinquishment appears to be in favour of 
Mohini, but he is desciibed there in his capacity as Karta and 
that the intention was to transfer the interest of Sashi Mohan’s 
estate in favour of all would be apparent also from the document 
' Ext. 8 the certi&ed copy of extract from the Register of suits of the 
and Court of the Subordinate Judge, Dacca relating to Suit No. 85 
of 1883 that liability of paying the Mas&oZara allowance was imposed 
not on Mohini Mohan alone but also on the other brothers Lal 
Mohan and Kshetra Mohan as also on Gobindarani the widow of 
Radhika Mohan, Radhika Mohan having died in the meantime, 
It would also appear from -the claim of Gobindarani (Ext. L 
printed at page 32 of the second part cf the paperbook) that she was 
treating the document of 1272 B. S., as a document in favour of 
all the reversioners, See para 12 of page 34 of the second part of 
the paper book ;: "(My) mother Shyampeary Dasya got a 1/5th share 
of the entire estate by virtue of inheritance from her deceased son 
Sashi Mohan Dasand she having given up the same in favour of 
the plaintiff'a husband anl us, the defendants, by a Nadabi (deed 
of release) executed in my favour on the r4th Aswin 1284 B. S, the 
plaintiff's husbana’s share came to be 4s, and itis in respect 
of the said 4 as, share that the plaintiffs title is established. 
In lieu of the said Nadabi (release) I, on behalf of myself and all 
my brothers agreed to pay a monthly allowance of Rs. r50 (one 
hundred and fifty rupees) to my said mother Sbhyampeari Dasya til 
the end of her life by executing a deed of Ekrar (agreement) in 
her favour. on the said date and am bound to pay the same.” This 
is really a statement taken from the particulars of the petition of 
defendant No. r that is Mohini Mohan Das so that Mohini and other 
parties understood clsarly enough that the deed was operative in 
favour of all the reversioners for the. time being. We agree with 


(1) (1918) L. R. 46 I. A. 73 ; I. L. R. 42 Mad. 533; 29 C. L. J. 539. 
(2) (1920) I. L R. 48 Calc, 100; L. R. 47 I. A. 233 ; 41 C. L. J. 433. 
(3) (1635) 62 C. L. J. 490 ; 40 C. W. N, 208. 
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the Subordinate Judge that this was a Jona fils deed of surrender, 
that she got Rs.150 per month as a sort of allowance or main- 
tenance, and reserving such allowance she absolutely renounced her 
legitimate share in the estate. It was nota device to divide the 
estate between the heirs and the reversioners for the time being. 
Whatever doubts there may be with regard to the transection as 
contended for on behalf of the appellant in substance and disregard- 
ing the form of Ext. A it seems to us that there was a complete 
self-effacement of the widows share which precluded her from 
asserting any further claim to the estate of her son. The execution 
of Ext. A and the other Ekrarnama which really forms part of 
the same transaction on the 29th September 1877 followed by the 
acceptince for nearly 4: years of maintenance under the terms of 
these documents amounted in our opinion to a. complete surrender 
by Shyampeari of her interest in her son’s estate in favour of the ' 
entire body of reversioners We may refer in this connection to 
certain observations of their Lordships of ‘the Judicial Committee 
of the Privy Council in the cass of Bhagwat Kær v. Dhanukdhari 
Prasad Singh (x) where the transfer was made in the circumstances 
somewhat similarto the present, Then their Lordships point out 
thus: “In the present case there was indeed no formal surrender 
by the widow of her estate ; but there was an express agreement, 
binding upon her, that for considerations which appeared to her 
sufficient she woull abandon the claim which at the time she had 
a good right to make and would have no right, claim or demand in 
respect of the estate of her late husband, It is true that the 
documents w.re drawn up on the footing not of a surrender of an 
acknowledged right, but of an admission that the right did not 
exist butin substance; and disregarding the form, there wasa 
complete, self-eflacement by the widow which precluded her from 
asserting any further claim to the estate” The question is no doubt 
one of difficulty, but upon the whole their Lordships have come 
to the conclusion that the execution of the two Ekrarnamas followed 
by the acceptance for thirty years of maintenance under the terms - 
of those documents, amounted to a complete relinquishment by 
Anandi Koer of her estate in favour of Mahabir, and accordingly 
that the title of Mahabir's representatives is established, and 
the plaintiff’s action should have been dismissed on this ground. ” 
The contention, therefore, which challenges this deed as not being 
a deed of surrender valid under the Hindu Law, must fail Mr. 
Chakravarty has sought to support this deed as a deed of family 


(1) (1919) L. R, 46 [. A. agọ ; a4 C. W. N. 274. 
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arrangement. This isthe view which has also been taken by the 
Subordinate Judge anl we agree. It appears further that there 
was a dispute between the sons of Sbyampeari with regard to the 
management of this estats and it appears from the recitals in Ext. A 
that she unsuccessfully made an application for obtaining a certi 
ficate in respect of Sishi Mohan's share—her application having 
been rejected up to the High Court ; and that she intended to 
institute a Title Suit in respect of the share of her deceased son. 
In order to avoid that and in settlement of that dispute this arrange- 
ment of 1877 was entered into. It is difficult at this distance of 
time to get direct evidence of the circumstances under which 
the document was exscute]. It appears that in order to avoid 
litigation she entered into the family arrangement and surrendered 
the entire interest in the estate that she had inherited from Sashi 
Mohan anl got Rs, 150 a month which really meant a monthly 
allowance, The ssttlaomsnt of doubtful rights is a sufficient con 
sideration to support a family arrangement. This arrangement can 
also be supported asa family arrangement, The substantial grounds 
that have been urged on behalf of the appellant having failed 
the entire appeal must fail. l 
The appeal is dismissed with costs, 
Patterson, J. :—I agree, 
A, T, M, Appeal dismissed, 


CIVIL REVISION. 
Bejors Mr. Justice R. C. Mitter. 


MAH ENDRA CHANDRA DUTTA ROY 
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BASIRUDDIN AND oTHERS* 


Appeal, if competent —Order by appellate Court allowing the setting aside of 
ex parte decree —Daecree passed ina rent suit valued. at less. than Rs. 50 
by a Munsiff having final jurisdiction under section 153 (b) of tke Bengal 
Tenancy Act (VIII of 1885) —ApHication to set aside ex parte decree refused 
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1908), O. 43 R. 1 cl (d) -* In a cast open to appeal’ 
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The right of appeal is a creature of statute, and when no such right ls 
expressly conferred by the statute there is no such right. The right of appeal 
against decrees and orders passed in the rent suits for agricultural lands have 
been conferred by the provisions of the Code of Civil Procedore [See Section 
143 (2) of the Bengal Tenancy Act] and section 154 of thé Bengal Tenancy 
Act resiricts that right so conferred by the Code In certain cases. 

The words “In a case open to appeal ” in Order 43 Rule : cl. (d) of the 
Code of Civil Procedure are general and have no reference to appeal against 
the decree actually passed If thera could be no appeal under any circums- 
tances against a decree that could bs passed In the sult or proceeding, there would 
b» no appeal against an oder to set aside the ex parte decree passed in such a 
sult oc proceediag by virtue of tae limiting words of Order 43 Rule 1 cl. (d). 

Nikal Singh v. Khushal Singh (1) and Seleirayan Samsam v. Mare 
parandan (2) (per Rameswan, J) approved. 

Raghunath Rai Dilsuk Rai v. Bridki Chan Sri Lal (3) dissented from. 

An ex parte decree was passed in a rent sult valued less than Rs. 50 by a 
Munsiff, who was vested with final jurisdiction under section 153 b) of the 
Bengal Tenancy Act. Some of the defendants. applied to set it aside under 
order 9 rule 13 of the Code of Civil Procedure. The application was heard by 
another Munsiff, who had no final jurisdiction under section 153 (b) of the Bengal 
Tenancy Act. He dismissed it. An appeal was taken against this order to the 
Court of tbe District Judge. The appeal was allowed and the ex perto decree 
was set aside : 

Held, that appeal to the lower appellate Court was malotainable. 

That the ex parte decres was to be set aside in its entirety on such application 
by some of the defendants having regard to the defence taken by the opposite 
parties. 


Application for Revision under Section r15 of the Code of 
Civil Procedure, 1908, by the Plaintiff. 


Application to set aside an ex parle rent decree. 
Mesers, Birendra Kumar De and Upendra Kumar Roy (for 
Nani Gopal Das) for the Petitioner. 


Messrs, Ramendra Alokan Majumdar and fatis: Chandra 


Banerjee for the Opposite Party. 
C. A. V. 


The following judgment was delivered : 

R. C. Mitter, J.:—The petitioner before me instituted a rent 
suit against the opposite parties in respect of an agricultural holding. 
The suit was valued at less than Rs 5o. None of the opposite 
parties appeared, so the said suit was decreed ec parfs by the 
learned Munsiff, Mr. S, C. Bos», who had been vested with final 
jurisdiction under section 153(b) of the Bengal Tenancy Act. 
- (1) (1916) L L. R. 98 All. 297. (3) [1928] A. I. R. Mad, 969. " 

(3) (1924) I. L. R. 3 Pat. 839. . 
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None of the questions coming within the proviso to that section Ger. 


was decided. Accordingly an appeal against his decree would not 1936; 
have been maintainable. Some of the defendants, namely opposite Mahendra Chandra 
parties Nos. 1 to r5; applied to set aside the ex paris decree by an Dutta Roy 
application made under order g rule r3 of the Code. The said Basiraddin. 
application was heard by another learned  Munsiff, Mr. A. B, 
Ganguly who had no final jurisdiction under section 153(b) of the 
Tenancy Act. He dismissed it holding that the summons of 
the suit had been served on all the defendants and that it was 
time-barred. An appeal was taken against this order to the Court of. 
the learned District Judge. The said appeal was heard by the s 
learned Subordinate Judge who allowed it, he holding that the 
application under order 9 rule r3 was not time-barred and that no 
summons had been served on opposite parties Nos, r to 15. He 
set aside the ex parte decree in its entirety. It is against this order 
that the plaintiff petitioner has obtaiaed tbis Rule. 
Two points have been taken before me in support of the Rule 
namely :— 
(i) That the appeal to the lower appellate Court was incompe- 
tent, 
(ii) and that the ex parte decree, at any rale, ought not to have 
been disturbed so far as the other defendants, namely oppomte 
parties Nos, 16 to 19, were concerned. 
I do not consider the second ground to be substantial. Having 
regard to the defence which will be taken by the opposite parties 
Nos, 1 to 15, if the ex parte decree be set aside, of which defence 
there are indications in the orders of the Munsiff by which he 
refused to set aside the ex parte decree, the ex parte decree, if it has - 
to be set aside, must be set aside in its entirety. 
The first point urged before me however raises, so far as ] am 
aware, a question of first impression in this Court and depends upon 
the interpretation to be put on order 43 rule (x) clause (d) of the 
Code of Civil Procedure. 
There cannot be any doubt that the right of appeal is a creature 
of statute, and when no such right is expressly conferred by the 
statute, there is no such right The right of appeal against 
decrees and orders passed in the rent suits for agricultural lands 
have been conferred by the provisions of the Code of Civil Proce- 
dure [see section 143(2) of the Bengal Tenancy Act] and 
‘section 153 of the Bengal Tenancy Act restricts that right so con- 
ferred by the Code in certain cases. To establish the right to appeal 
to the lower appellate Cowit against the order passed in this case, 


R.C. Mitter, T. 
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the opposite parties must show in the first instance that they came 
within the provisions of order 43 rule (1) clause (d) of the Code of 
Civil Procedure and in the second instance that section 153 
paragraph 1 of the Tenancy Act does not affect him. Order 43 
rule r clause (d) of the Code runs thus :— 

" An appeal shall lie from the following orders under the provi 
sions of section 104, namely, 

(d) an order under rule 13 of Order IX rejecting an application 
(in a case open to app eal) for an order to set aside a decree passed 
ex parte, ” f ; 

The controversy in the case before me isas to the meaning to 
be attached to the worda “ in a case open to appeal.” Section 153 of 
the Bengal Tenancy Act by itself does not bar the appeal in the case 
before me as Mr. A. B. Ganguly had no final jurisdiction and it is 
for this reason that ths ctse of Bodiur Rahaman v. Mokram Ali (1) 
does not touch the point which I have to consider. There, the 
order refusing to set aside the ex parte decree in the rent suit 
valued at less than Rs, so was passed by a Munsiff, who had final 
jurisdiction under section 153(b) of the Tenancy Act. All that was 
decided there was that such an order was an order passed in a suit, 
and so came within the provisions of paragraph x of section 1:3 
which took away the right of appeal. Nor do I consider the cates 
of Shyama Charan Mittery Debendra Nath Mukerji (2).and Chand 
Shak v. Nabagopal Ghosh (3) relevant to the point in controversy 
before me. The first case decided that an order passed in a pro: 
ceeding for execution of a rent decree passed under the provisions 
of the Tenancy Act is an order passed in a ssi, the word ‘suit’ used 


^in section 153 of the Tenancy Act being not used in a limited sense 


of a proceeding in the Court of first instance before the decree. It 
accordingly held that there was no second appeal against an order 
passed in appeal in execution proceedings by a Subordinate Judge 
in a rent suit yalued at Rs. roo or less. The second of these cases 
also related to the interpretation of the word ‘suit’? as used in 
section 153. It was held that an order refusing to set aside an 
«x parte decree passed in appeal by a Subordinate Judge in a rent 
suit valued at Rs. roo or less was not appealable as it was an order 
by such an officer passed in a rent suif, All the above-mentioned 
three cases hold that the right of appeal which the aggrieved party 
had under the provisions of the Code of Civil Procedure had been 

(1) (1932) 56 C. L. J. r45. 

(a) (1900) I. L. R. 27 Calc, 484. 

(3) (1914) 19 C. W. N. 359 : 19 C. L. J. 310. 
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taken away by section rz3 of the Bengal Tenancy Act. In the case 
before me the order refusing to set aside the ex parle decree was 
passed by a Muns.ff who bad not been vested with final jurisdiction 
by the Local Government under section r53(b). Herein the case 
before me the question is whether the Civil Procedure Code haa 
given the opposite parties the right to appeal. 

The learned advocate for the petitioner has argued before me 
that the words “in a case open to appeal " occurring in order 43 


rule x clause (d) mean that if there is no appeal against the ex parta | 


decree actwally passed in the suit, there is no appeal against the 
Order refusing to sat it aside. He says that section 153 barred the 
appeal against decree passed by Mr, S. C. Bose, as that officer had 
been vested with final jurisdiction under section 153(b), and thera 
is accordingly no appeal against the order of Mr. A. B. Ganguly, 
although the latter had no such final jurisdiction. In support of 
this proposition he has referred to the observations made in the case 
of Raghunath Rai Dilsuk Rai v. Bridhi Chand Sri Lağ xı). There, a 
reference to arbitration was made through the intervention of Court 
and an award was made. The defendant filed an objection to the 
award but at the date of the final hearing of. his objection did not 
appear in Court with the result that the Court passed a decree on 
the award. The defendant’s application under Order IX rule 13 
was dismissed and it was against this order of dismissal that the 
appeal was preferred to the High Court at Patna. Dass J. pointed 
out that it was not a case of an ex parte decree being passed but 
was renlly a case of dismissal of the defendant's petition of. objec- 
tion to the awar]. The correctness of this view of the matter 
need not be considered in this case. But the other point that 
was raised has a material bearing on the point which I have to 
decide. On the assumption that the decree was an ex parte decree 
it was contended successfully by the respondent in the Patna 
High Court that the appeal was incompetent. Dass .at page 
841 of the report said thus - 

“Two questions, however, arise ; first was the case open to 
appeal? and secondly, was the decree passed ex parte? It is clear 
to my mind that an order under Order IX rule 13 is appealable 
only when the decree sought fo be set aside is appealable.” Having 
regard to the provisions of paragraph 16 (2) of Schedule If of 
the Code the decree artwal/ly passed in that case was not appeala- 
ble, the decree being in accordance with the award made with 
the intervention of the Court. The cgse has teen explured ang 


(1) (19 24) L L., R. 4 Pat. 839, 
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distinguished, and the correctness of the proposition so laid down 
by Dass J., has been doubted. As for instance when an ex parte- 
decree in accordance with the award made re/fkow! the interven 
tion cf the Court had been made, and an application made to 
set aside the said decree was refused by an order, it has been held 
that an appeal against the said order was competent although 
the decree actually passed being in accordance with the award 
was not appealable under paragraph 21 (2) of Schedule II of the 
Code, In my judgment the words "in a case open to appeal” 
are general words and have no reference to the appeal ngainst 
the decree actually passed. If there could be no appeal swder 
any circums/ance against & decree that could be passed in the suit 
or proceeding, there would be no appeal against an order to set 
aside the ev parte decree passed in sucha suit or proceeding by 
virtue of the limiting words of Order 43 rule r clause (d). It 
has been pointed out that an appeal lies againsta decree when 
the decree is in éxcess of the award anda view has been ex- 
pressed that on that footing an appeal would lie against an order 
refusing an application under Order IX rule gin a proceeding 
under Schedule II of the Code. In my judgment the correct 
principle has been laid down by Piggott J. in Mikal Singh v. 
Khuskhal Singh (1) and by Rameswan J. in Sevarayan Samtan 
v. Amasorparandan (a). The observations of Piggitt J. are as 
follows :— 

"The words in Order XLIII rule r, clause (d) are perfectly 
general; they are ‘in a case open to appeal’, Now the case be- 
tween the parties in the Court below was whether or not an award 
made without the intervention of the Court should be filed as 
a decree of the Court. In that case an appeal lay under section 
104, Bub-section (1), (f), from any order which a Court might pass, 
filing or refusing to filethe award. It was therefore a case open 
to appeal. Moreover, an appeal might lie from the decree itself 
on certain grounds, and to this extent the decree itself was open 
to appeal, The fact that no appeal has been brought from the 
decree is irrelevant, because the question before us is merely 
whether the decree was open to appeal. Nor is it relevant to 
ask us fo consider whether the decree is or is not in fact in 
accordance with the award, because that only amounts to arguing 
that any appeal brought against the decree would be bound to 
fail. The question for determination is not whether an appeal 


(1) (1916) I. L. R. 48 AU. 297. 
(2) [1928] A. I. R. Mad, 969. 
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could have been successfully prosecuted against the decree, but 
whether it was ‘open to appeal.’ It seems obvious it was” 
There the decree sought to be set aside by an application 
under Order IX rule 13 was a decree in accordance with the 
award, 

Rameswan J. agreed with this interpretation put by Piggott, J. 
when he said that a case isto be regarded as "open to appeal” 
when “though an appeal against the decree would lie under 
certain circumstances, it will not lie under certain other circums- 
tances”. In my judgment n case is not open to appeal within 
the meaning of Order 43 (1) (d) when no appeal would lie against 
a decree under any ciicumstance. An appeal against a decree 
ina simple rent suit (ie. when the proviso to section 153 does 
not come into play) valued at Rs. ṣo or less would not lie under 
only one circumstance, namely when the Muneif has been vested 
with final jurisdiction ard would lie under all other circums 
tances. | 

I accordingly hold that the appeal to the lower appellate Court 
wascompetent and discharge the Rule with costa, hearing-fee, one 
gold mohur. 


A. T, M. Rule discharged. 


APPELLATE CIVIL. 


Before Mr. Justice S. N. Guha and Mr. Justice N. A. Khundkar. 
UPENDRA NATH DAS AND OTHERS 


v, 
SURENDRA NATH ROY SIRCAR AND OTHERS.* 
Bengal Tenancy Act (VIII of 1885), Sectton 178 proviso (o 1)—Terms of a Kabu- 


Hat—Kabuliat purporting te be for reclamation purjose—iInieresi stipulated 
at the rate of one anna per rupee per mensem, i/ legal and salid. 


* Appeal from Original Decree No. 200 of 1942, against the decree of Babu 
Phaniadra Nath Mitter, Subordinate Judge of Khulna, dated the 15th April, 
1992. 
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Where it appeared [rom the terms of a document executed in 1876 that it 
was a demise tn íavour of tenants of land covered by forest consisting of timber 
and nals and the purpose as evidenced by its contents was reclamation and all 
the terme usually present in a reclamation lease were present Jn the document 
in question : 


Held, that the document in question was a bonafide lease for reclamation 
purpose so as to attract the operation of Sectlon 178 proviso (1) of the Bengal 
Tenancy Act and as such the claim for interest at the rate of one anna per 
rupee per mensem under the terms of such document was legal and valid. 

Appeal by the Defendants. 
The material facts appear from the judgment. 


Messrs. Gurada Charan Sen and Surendra Nath Das Gupta 
for the Appellants. 


Messrs. Anilendra Nath Roy Choudhury and Rajendra Nath 
Das for the Respondents 


The judgment of the Court was delivered by 

S. N, Guha, J. :— This appeal is by the defendants Nos. 13 to 
15 in a suit for realisation of rent brought by the  plaintifls 
respondents if this Court. The only question in controversy in the 
appeal is one relating to rate of interest payable by the defendants 
to the plaintiffs in respect of the arrears of rent. What was: stated 
by the plaintiffs in the suit in the plaint with reference to the interest 
payable by the tenant defendant was this; “The rents etc., of the 
Jama in suit are in arrears from 1334 to 1337 B.S. The same not 
having been paid inspite of demands, the plaintiff is entitled to 
interest at 1 anna per rupee per mensem under the terms of the 
Kabuliat and according to the previous decrees. But the plaintiff 
claims interest~in this suit, at the rate for the years 1334 and 1335 
B. S. and subsequent interest is claimed at 12%4 per cent per 
annum.” The Kabuliat on which the claim for rent, as also the 
claim for interest were basej, was one executed by one Dwarika 
Nath Mukerji and others in favour of one Haranath Roy on the 
16th Sravan, :383 B. S, corresponding to goth July 1876. The 
claim so far as the interest was concerned as made by the plaintiffs 
in the suit was resisted by the contesting defendants, appellants in 
this Court. Their case as stated in their written statement filed in 
Court was this : that the claim for interest was illegal and excessive ; 
that the claim for interest at r anna per rupee per mensem was not 
tenable and the stipulation for interest at that rate was penal ; 
even if there be any stipulation for interest at that rate in any 
Kabuliat the same could not be realised under the law. The issue 
raised on this part of the case for determination in the suit was issue 
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No. 5: Was the plaintiff entitled to get interest at the 1ate claimed ? 
If not at what rate? On this question which was the main question 
in controversy between tbe parties in this litigation giving rise to 
this appeal, it had to be determined whether the Kabuliat Ex. I in 
the case, to which reference has been made, was a lease as contem- 
plated by section 178, proviso (r) of the Bengal Tenancy Act so 
as to enable the plaintiff in the suit to claim interest at the rate 
mentioned in the Kabuliat Ix. I. The question therefore was 
whether on a true construction of the document Ext. I, it could be 
held that it was a lease granted dona fide for reclamation of waste 
lands. The learned Judge in the Court below has, ona careful 
consideration of the material terms of the Kabultat, come to the 
conclusion that the lease evidenced by Ext I in the case, was a 
lease as contemplated by section 178, proviso (1) of the Bengal 
Tenancy Act, and that the claim, therefore, of the plaintiff so far as 
the interest at the stipulated rate was concerned was meintainable 
under the law.  Itappears to us on. the terms of the document, 
Ex. I that it evidenced a demise in favour of tenants by way of a 
Howladari Potta of about 600 bighas of land covered by forest 
consisting of timber and nals, The purpose as evidenced by the 
contents of the documsnt was reclamation. All the terms that are 
present in a reclamition lease are present in the document in 
question ; and wa bave no hesitation in expressing agreement with 
the conclusion arrived at by the Court below, that the document 
Ex. I executed in the year 1876, on which the claim for interest in 
the suit giving rise to this appeal was based, was a dona Ade lease for 
reclamation purposes, so as to attract the operation of proviso (1) of 
section 173 of the Bengal Tenancy Act. 

Reference was made in the course of the argument in support of 
the appeal to the provision in & compromise decree passed to 
which the parties to the present litigation or their predecessors in 
interest were -parties ; and it was argued with reference to this com- 
promise effected as between the parties concerned on the rst 
February 1926 tbat the stipulation contained in the document, 
Ext, I in the case, regarding payment of interest was not 
enforceable, It was contended on this part of-the case, 
that the lease evidenced by the document Ex. 1 in the case, even 
ifit were taken to be a lease for reclamation purpose, should 
be taken to have been superseded by the terms of the document 
which was brought into existence by anamicable settlement 
as between the landlord and the tenint. It would appear on 
reference to the terms of decree passed on compromise especially to 
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clause (2) of the terms of compromise set out inthe decree that 
what was contemplated by the compromise decree was to per- 
petuate the terms and conditions of the original lease brought 
into being in the year 1876, It was specifically provided in clause 
(2) of the terms of compromise that “all the terms of the Kabuliat 
shall he binding on the parties." The decree was operative as 
a lease, there is no question about that. But the decree was with 
reference to a pre-existing lease—-a demise in favour of the 
tenants as evidenced by the Kabuliat Ext. I executed in 1876. 
Taking the terms of the compromise decree of the year 1926 
along with those of the Kabuliat Ext. Lin the case, executed in 
the year 1876, we have no  besitation in coming to the conclusion, 
in agreement with the decision arrived at by the lower Court, 
that the stipulations contained in the original lease of 1876 was 
operative as between the parties to this litigation, In the above 
view of the case before us, and regard being had to our decision 
that the lease (Ex. r) was for reclamation purposes, and as such 
it attracted the operation of proviso (1) of section 178 of the 
Bengal Tenancy Act, the decision of the Court below must be 
upheld. 

The appeal fails, and it is dismissed with costs, payable to 
the plaintiffs respondents. The hearing fee in this Court is 
aseessed at two gold mohurs 
P, R. Appeal dismissed, 


+e 
4 
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Before Mr. Justice D. N. Mitter and Mr. Justice D. C. Patterson. 





ADHAR CHANDRA MANDAL CINES 
m 1976. 
j S'anuary, 50, 3T. 
DOLGOBINDA DAS AND oruzns*, February, 3» 4. 


Contribution, suit for— Stranger to e contract, when can take iis benefit— 
Darputni Kabuliyal, construction of—Stipulation in the Nabultyat to pay 
punini rent to the Zemindar—Trust, tf ereated—Contract Act (IX-of 1872), 
Sec. 69—'Bound to pay — Payment by Seputnidar ts save puini from sale 
ander Futni Regulation (VIII of 1819)— Putnidar, if liable to Seputnidar 
fer such foyment—Sale of puini tenure by putnidar—Transferte not 


registered in Zewindar's Sherisia~Transferet, siaius ef—Putni Regulation, 
See. 13. 


A stranger to 2 contract cannot take the benefit of a contract between two 
other persons reserving a benefit to the former (stranger) unless from tbe terms 
of a contract it Is cleac that a trust for the stranger was Intended. The question 
whether m trust was created or not depends on the construction of the terms 
of the cantract between two persons 


Fibax Krishna v. Nirupama (1) and Krishnalal v. Premilabala (a) followed. 


Nathu Khan v. Burtonath Sing (3) and Subin Chetii v. Arunachalam 
(4) referred to. 


Deb Narayan Dutt v. Chunilal Ghose (5) and XAskirod Behari Dutt v. 
Man Gobinda Panda (6) digsented from. 


English cases considered. 


. A Zemindar is not bound to recognise the transferee of a potnidar, under 
section 13 of the Putni Regulation of 1819, until certain conditions are fulfilled, 


Until registration of the name of a purchaser of a putn! tenure is effected 
in the landlord's Sherista, the transfer does not affect the Zemindar’s right and 
inspite of the transfer the landlord may ignore the transferee and may continue 
to hold the recorded tenant responsible for the rent and other obligations 
imposed upon the tenure, 

Krishna Chandra Chowdhury v. Dinanath Biswas (7) followed. 


The plaintiff, a sepatnidar, sued the putnidar (defendant No. 3) and dai putni- 
dars (defendants Nos. 1 and 2) for recovery of the amount paid by him to 


“Appeal from Original Decree No. 107 of 1933, against the decree of 
Trithubaneewar Ray, Esq., Subordinate Judge of Murshidabad, dated the agrd 
Dooember, 1932 


(1) (1926) I. L, R. 53 Calc. 922. 

(a) (1938) I. L. R. 55 Calc, 1315 ; 47 G L. J. 587. 

(3) (1921) 35 C. L. J. 417 ; 26 C. W. N, 514 (P. C.) 

(4) (1929) I. L. R, $3 Mad. 270 (F. B.). 

(5) (1913) I. L. R. 4t Calc. 137 ; 18 C. L. J. 603. 

(6) (1933-34) 38 C. W. N. 63s. (7) (192p) I. L, R. 54 Calc. 1064. 
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ayoid thé sale, of the putni under Putni Regulation. It appeared from the 
durputni Kabullyat that tbe darputnl rent was to be paid into the Sherista of 
the Zemindar In the name of the putnidar and receipts taken from the Zemindar. 
The Kabullyat then stated “If you fail to pay the assigoed durputni tent 
according to kists you shall remain bound to pay what sum will fall due to the 
‘Zemindar’ on account of interest for defaulted kists, in terme of our putni 
Kabullyat.” 


Before the putni rent became due, defendant No. 3 sold the putni toa person 
who did not cause himself to be registered In the Zemindar's Sherista : 

Held, that no trust was intended to be created by the durputni Kabuliyat 
in favour of the Zemindar, so as to entitle the latter to sue the durputnidar. 
The stipulation In the Kabullyat was for the protection of the Interest of the 
durputnidar. The latter was not therefore bound by law to pay the putni rent 
to the Zemindar. The seputnidar being himself in default at the time when 
the putni was advertised for sale, could not get any relief In equity. 

Hence the sult against the defendants Nos 1i and 2, the durputnldars, was 
dismissed. 

That defendant No. 3, the putnidar, who was liable to the Zemindar for 
putni rent, though he had transferred the putni to the unregistered person, 
was liable to pay the amount to the plaintiff. 


Appeal by the Plaintiff, 
Suit for contribution. 


Dr, Bijan Kumar Mukherje, Messrs. Beuoyendra Prosad 
Bagchi and Kumud Bandhu Bagchi for the Appellant. 


Messrs. Roma Prosad Mookesjes, Sambhu Nath Banerji, Benoy 


Kumar Mukherji, Bankim Chandra Roy and B. N. Mukherji for 


Respondants. | 
C. A. Y. 

The following judgments were delivered : 

D. N, Mitter, J.:— The plaintiff whose suit for contribution 
has been dismissed by the Subordinate Judge of Murshidabad 
has preferred this appeal. The facts on which his right of contri- 
bution is founded lie within 2 narrow compass and may be briefly 
stated : Estate No. :99 of the Mursbidabad Collectorate belongs to 
a lady Daiba Kumari and to the Nawab Babadur of Murshidabad 
in the shares of 12 annas and 4 annas respectively. On the and of 
September r9c7 the Nawab Bahadur granted a putni lease in 
respect of the 4 annas share of his said zemindari to Daiba Kumari 
the proprietor of the ra annas share. On the 29th April 1905 
Daiba Kumari granted a Darpatni to Tarini Dhar in respect of 4 as. 
share of the z:mindary. On the oth August 1905 Tarini Dhar 
created a Sepatni in favour of Adhar Chandra Mandal, the plaintiff, 
of some mouzas comprised in bis Darpatni and he granted Sepatni 
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of the remaining mouzis to defendants 4 to rt. On aoth February 
1923 Tarini sold the Darpatni interest to Nirodbarani (the 
second defendant) as Benamdar for her husband Dolgobinda who 
is the first defendant to the suit. From 1332 B.S. onwards the 
Darpatnidars used lo pay the superior (Patni) rent to the zemindar 
under the terms of the Darpatni Kabuliyat which regulate the rights 
between the P atdicar and Darpatnidar to which detailed ' reference 
wil be made hereafter. The Patni rents for 1335 to 1336 B. S. fell 
into arrears and proceedings under Regulation VIII of 1819 were 
taken to sell the property on the 1st Baisakh 1336. In order to 
avert the sale the plaintiff bad to pay Rs. 1173-9-6. The Patni rents 
for 1346 and 1337 B. S. fell due and two other Astam proceedings 
were taken for the sale of the Patni under the Regulation and in 
order to avoid the sale the plaintiff Sepatnidar had to pay a further 
sum of Rs. 1202-100 to the zemindar. The plaintiff has sued for 
recovery of the aggregate sum of Rs. 3776-3-6 p. and as neither the 
Patnidar nor the Darpatnidar paid the said sum on demand by 
the plaintiff, the plaintiff has impleaded in the suit both the Patnidar 
and the Darpatnidar and has sought for relief in the first instance 
against the Darpatnidars (Nirodbarani,defendant a and her husband 
defendant 1) and in the alternative against the Patnidar’s (Daiba 
Kumari's) adopted son who is defendant 3 to the suit. The case 
made in the plaint is that defendant No.r remained bound to pay to 
the z:mindar the Nawab Bahadur the Patni rent payable by Daiba 
Kumari according to the terms of the Darpatni Kabuliyat 
executed by Tarini Dhar and actually made amicablé payments. 
The gist of the Kabuliyat is stated in para 7 of the plaint where 
it is stated that defendants r and a were bound by law to pay the 
rentals aggregating to Rs. 3776-3-6 p. and asthey did not pay the 
plaintiff was forced to pay alone the entire sum ga hence the suit 
in which this appeal arises, 

The defence of defendant No, 1 to the suit is that he had 
nothing to do with the Putni- which had been purchased by the 
defendant No. a with her own money and that the suit against him 
should be dismissed and costs awarded. The defence of the 
second defendant Nirodebarani is that she purchased the - Putni 
with her own money, that the payments made by plaintiffs were 

.voluntary payments and that the defendant was not bound tp pay 
‘the amount of Patni rent to the z2mindar and further that the 
plaintiff was not bound and had no right in law to pay the :amount 
.under the Regulation. 
Defendant No, 3 stated in his defence. that- he was the adopted 
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son of Daiba Kumari and pleaded that he had sold awny on the 
basis of registered deed of sale the 4 annas Patni interest which he 
owned in the Mahals in Touzi No. 199 to defendant No. 6, Serowgi 
on the goth Magh 1335 to the full knowledge of the plaintiff and 
that he was not liable. 

On these pleadings several issues were framed and arose for 
decision. It is necessary to state only two issues for the purposes 
ofthe present appeal They are issues 5 and 6. Issue No. 5 is as 
follows :— 

Were defendants 1 and 2 dound to pay the money which was 
paid by plaintiff ? 

Issue No. 6 is in these terms: Can the plaintiff recovet the 
amounts claimed ? If so, from whom? 

The conclusion of the Subordinate Judge on issue No.5 was 
that the Patnidar was the person bound to pay the rent to his 
superior landlord and that although by the terms of the Darpatni 
Patta the Darpatnidar was bound to pay the rent payable by the 
Patnidar to the zemindar but as the Nawab Bahadur of Murshi 
dabad could not sue defendants r or 2 for the Patni r:nt as he was 
no party to the contract between the Patnidar and Darpatnidar, the 
defendant No. x or a was not bound by law to pay to the zsmindar 
and in support of his view he relied on a decision of Page, J. (as 
he then was) and Cuming, J. in the case of Jiban Krishna v. 
Wirw$ama (1). The Subordinate Judge dismissed the suit against 
defendants r and 2 on this ground. 

: He dismissed the suit against the patnidar defendant No. 3 on 
the ground that Daiba Kumari (predecessor of defendant No. 3) 
sold her Patni rights to Joy Chand Serowgi: defendant No. 6 in 
1335 B. S, the Patni rent for the period in question was not 
payable by her. 

This appeal has consequently been brought by the plaintiff and 
on his behalf it has been contended by Dr. Mukherjithat the 
‘Subordinate Judge hes gone wrong on both the points, He con 
tends that it should have been held that section 69 of the Indian 
Contract Act applied to the present case and that the Darpatnidar 


was ‘bound by law” to pay the Patni rent to the Nawab Bahadur 


by reason of the terms of the Darpatni Kabuliyat and that the 
zemindar (Nawab Bahadur) could enforce the covenant in the 
Datpatni Kabuliyat against the Darpstnidar although he was no 
party to the same and that the view of Mr. Justice Page in 
Nirupama's case (1) has been dissented from in later decisions of 


(1) (1926) I. L. R. 53 Cale gaa, 
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this Court iu particular by Mr. Justice Lort-Williams and Mr. Justice 
M. C. Ghose in the case of K/irod Bekary v. Man Gobinda (1). 
Dr. Mukheiji has argued further that even if the decision of Mr. 
Justice Page on which the trial Court has relied be held to be right 
it does not affect plaintiffs right to contribution as defendants x and 
2 (Darpatnidar) were bound by law to pay under the Darpatni 
Kabuliat and a suit could lie at the instance of the Patnidar and he 
has relied in support of this contention on certain observations of 
the learned Judges of the Bombay High Court.in the case of 
Somashasiri v. Swami Rao (2) where it is said “ that ‘bound by law’ 
does not mean bouud by law to the plaintiff but that the defendant 
at the suit of any person might be compelled to pay. ” 

It becomes necessary to eximine the two contentions respec- 
tively a little carefully. More particularly the first of the above 
contentions as the decisions of this Court seems to be in conflict. 

Taking the first ground contended for that a suit would lie at the 
instince of the Nawab Bahadur for recovery of the Patni rent from 
the Darpatnidar it appears to us that this contention is opposed to 
the general rule that no rights can be acquired by third parties 
under a contract unless by the creation of a trust, and the question 
whether a trust was created in favour of the Nawab Bahadur would 
depend on the construction of the Darpatni Pottah in the present 
case (Ex. 3) page 1 Part II executed by Daiba Kumari in favour of 
Tarini Prosad Dhar . 

We propose in the first instance to discuss the English law 
relating to the general rule "just indicated. Sir William Anson in his 
Principles of the English Law of Contract Edn. 17th (1939) 
(page #79) expounds' the English Law on the subject as follows :— 

“(a) It was at one time thought that if the person who was to 
take a benefit under the contract was nearly related by blood to the 
promises a right of action would vest in him. The case of Zweddls 
v. Afkinson (3) is conclusive against this view. 

(b) Equity Judges have used language sometimes, very explicit, 
to the effect that “ where a sum is phyable by A forthe benefit of 
B, B can claim under the contract as if it hai been made with 
himself............" 


The impression that in any such case a third party who is to be ' 


benefited acquires equitable rights ex contradiu arises as was ex- 
plained by Jessel M. R. in the case of Æwpress. Engineering Co. (4) 
(1) (1932-24) 38 C. W. N, 68a. 


(a) (1917; I. L. R. 42 Bom 93 (98). 
(3) (1861) 1 B, & S. 393. - (4) (1880) 16 Ch D. 128, 
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from the. fact that an agreement between two parties might well 
be so framed as to make one of them trustee for a third...........u-. 
Whether a trust has or has not in any particular cave been created 
must be a matter of construction as may be seen by reference to the 
case of Murray v. Lavell (1) and Rotheram Alum Co, (2).” 

In the case last cited Lord Justice Lindley put the matter 
very tersely thus : "But an agreement between A and B that B shall 
pay C gave C no right of action against B. I cannot see that 
there is in such a case any difference between Equity and Common 
Law. It is a .mere question of contract. It is said that Mr. 
Peace has an equity against the company because the company 
has had the benefit of bis labour. What does that mean? If I 
order a coat and receive it I get the benefit of the labour of the 
cloth manufacturer but coes any one dream that I am under 
any liability to him. It is meré fallacy to say that because a 
person gets the benefit of work, done for somebody else he is liable 
to pay the person who did the work.” 

Professor Langdell has put the English Common Law view in 
the following clear and vigorous language: “A person for whose 
‘benefit a contract is made if he isa stranger to the consideration 
cinnot maintain an action on it. This latter proposition is so 
plain upon its face that it is difficult to make it plainer by argu- 
ment. A binding promise vests in the promisee and in him 
alone, a right to compel performance of the promise, and it is by 
virtue of this right that an action is maintained upon the promise. 
In the case of a promise made to one person forthe benefit of 
another there is no doubt that the promisee can maintain an 
action, not only in his own name, but for his own benefit. If 
therefore the person for whose banefit the promise was made 
could also sue on it, the consequence would be that the promisor 
would be liable to two actions, In trutha binding promise to 
A to pay roo to B confers no right upon B in law or equity. It 
confers an authority upon the promisor to pay the money to B, 
but that authority may be revoked by A at any moment” (see 
Langdell on Contract. Art. 62). 


In Leake on Contract 7th Edn. p. 301 it i8 said: “A contract 
can create no right or liability ina person whois nota party to 


“it unless he can claim’ or be charged through a party, asin the 
case of a cestus que frust claiming thromgh a trustee, or a principa] 


claiming or being charged through an agent," 


(1) (1883) L. R. 2$ Ch. D. 89. 
(2) (1884).L. R, a5 Ch. D,'103. 
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From the sta'ewent of the law intbe leading tex‘ bo ks we: 


now turn to the leading English decisions on the subject : 

.In the cass of Touche v, Metropolitan Rathvay Warehousing 
Company (1) Lord Hatherley L. C. uses lan;uage to suggest that 
in equity where a sum is payable by A. B. for the banefit of C. D. 
C. D. cin claim under the contract as if it had been made with 
himself. In the case of Empress Engineering Company (a) Sir 
George Jessel, Master of the Rolls was of opinion that the principle 
laid down in tbe case of Zowchs v. Metropolitan (1) cin be justi- 
fied on the ground thst an agreement between the two parties 
might be so framed as to make one cf them a trustee for a third. 
In the case of Les Affret.nrs Reunis v. Leopold Walford (3), where 
the charterer sued the shipowner for the amount of the bruker's 
commission as trustee for the brokerthe claim was allowed as 
against the shipowners on the footing of a trust. This is manifest 
from the speeches of some of their Lorlships to which reference 
wil presently he made. Lord Chancellor Birkenhead said: 
“My Lords, su far as I am aware, that case has not before engaged 
the attention of this House, and I think it right to say plainly 
that I agree with that decision and I agree with the reasoning, 
shortly as it is expressed upon which the decision was founded. 
In this connection I would refer to the well-known case of Zs 
re Empress Engineering Company (2). In the judgment of Sir 
George Jessel, M. R. the princiole is explained which in my view 
underlies and is the explanation of the decision in Robertson v, 
Wait (4) The Master of the Rolls uses this language ‘so, again, 
itis quite poseible that one of tbe parties to the acreemeut may 
be the nominee or trustee of third person. As Lord Justice James 
suggested to me in the course of the argument, a married woman 
may nominale somebody to contract on her behalf, but then the 
person makes the contract really as trustee for somebody else, 
and it is because he contracts in that character that the cestuz 
qwe trust can take the benefit of the contract’. It appears to 
- me plain that for convenience, and under long-established prac- 
tice, the broker in such cases, in effect, nominates the charterer 
to contract on his behalf, influenced probably by the circumstance 
that there is always a contract between charterer and owner in 


which this stipulation which is to enure to the benefit of the 


(1) (1871) 6 Ch. App. Cas. 671. 

(2) (1880) 16 Ch. D. 125. 

(3) [1919] A. C. Gor. 

(4) (1853) 8 Ex. 299 ; 23 L, J, Ex 209. 
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broker, may very conveniently inserted. In these cases the broker, 
on ultimate analysis, appoints the charterer to contract on his 
bebalf. I agree therefore with the conclusion arrived at by all 
the learned Judges in oderfson v. Wait (1), tbat in such cases 
charterers can sue as trustees on behalf of the broker.” 

Lord Wrenbury observed in the same case :-—" We have here to 
deal with a contract between two parties reserving a benefittoa third. 
The two parties are the shipowner and the charterer the third party 
ia the broker of one of them, who is to be remunerated in respect 
of a contract which is being made for the hireof a ship, The 
particular form of contract in question is of course prepared by or 
is under the eyes of the broker who is negotiating the matter. Itis 
sent to the principals for signature, and they sign it, and there is 
contained in it a clause which reserves a benefit to the broker. 
Under those circumstances an action is brought by the broker 
against the shipowner for the commission which is expressed to be 
payable to him under the contra ct between the shipowner and the 
charterer a contract to which he himself, 1 agree, was not a party. 
By agreement between the psrties the recoid is to be treated as if 
the charterer were joined ss a plaintiff in the action, The case is 
one in which an action can be brought on behalfof a person to 
whom a benefit is reserved, although he is not a party to it, That 
is the subject of the decision in Rod:etson v. Wait (1). " 

And again Lord Wrenbury remarked :— "Directly it is conceded 
that the broker although not a party to tbe contract, can sue on 
the contract, inasmuch as ke can sue by the charterer as trustee for 
him, it appears to me that the case really is over.” 

In Gandy v. Gandy (2), the rule of the Common Law and the 
exceptions to the rule have been stated by Lord Justice Cotton 
thus :—'' Now, of course, as a general rule, a contract cannot be 
enforced except by a party to the contract; and either of two 
persons contracting together can sue the other, if the other is guilty 
of a breach of or does not perform the obligations of that contract. 
But a third person-—a person who is not a party to the contract— 
cannot do ao, That rule, however, is subject to this exception ; if 
the contract, although in form it is with A., is intended to secure a 
benefit to B., so that B is entitled to say he has a beneficial right 
as cestui gue frust under the contract, then B would, in a Court of 
Equity, be allowed to insist upon and enforce the contract, That, 
in my opinion, is the wayin which the law may be stated.” It 

(1) (1853) 8 Ex. 299 ; a2 L. J, Ex. 209. 

(2) (1885) go Ch. D. s7. 
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seems'to us that the reason for the rule that none but those in 
privity with the consideration can maintain an action on the promise 
is found in the original conception underlying assumpsit, 

This remedy of assumpsit was founded on the notion of giving 
redress for damages incurred by the» non-fulfilment of deceitful 
promise. Only the person who suffared the damage in question 
could therefore bring a suit upon breach of the promise. This 
rule was clearly a procedural one and was peculiar to the action of 
assumpeit. The statement of the rule that the stranger to the consi- 
deration cannot maintain assumpsit does imply according to English 
Courts that the promisor owes no legal duty to the person for whose 
benefit the contract is made. Thus Lindlay, J. in tbe case of 
Rotheram Alum (1) once said that if an agreement is made between 
À and B that B shall pay & sum of money to C the inability of C 
to sue is not due to any defect of remedy. "It is" said he “a 
mere question of contract,” The remedy by the action of assumpsit, 
is a8 broad as the limi's of contractual liability. If it were otherwise 
then one would have expected that the English Courts should have 
recognised the right of a stranger to sue upon a contract made for 
his benefit now that forms of action have been abolished by the 
Judicature Act. English Courts have refused to sanction the 
actions, generally, although exceptions hava been introduced to the 
general rule by introducing the theory of trust, agency etc. In 
Dunlop Pneumatic Tyre v. Selfridge (2), Lord Haldane L, C. said! 
“ My Lords, in the law of -England certain principles are funda- 
mental, One is that only a person who isa party to a contract can 
sue on it. Our law knows nothing of a jus guacstum fertili arising by 
way of contract. Such a right can Le conferred by way of property 
as, for example, under a trust." The rule deducible from the 
authorities above cited ıs that itis a general principle both at 
common law and at equity that a stranger to the contract cannot 
sue on it although the stranger takes a benefit under it, There are 
however several apparent exceptions from this principle. At one 
time it was considered that the nearness of relationship of one party 
to the contract with the party to be benefited by it gave the latter 
the benefit of the consideration and the right to sue onit. Tke 
Physician's case cited in Browne v. Mason (3) was a leading 
authority on tbis point. There A. made a prcmise to bis pbysician, 


that, if he would effect a certain cure, he would pay a sum of money : 


(1) (1884) a5 Ch. D 103 (111). 
(3) [1915] A. C. 883. 
(3) (1680) 1 Ventr. 6. 
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to the physician's daughter and it was held that ‘she might sue, 
Dutton v. Pool (1) was another case of this type illustrating the 
exception from the general principle on the ground of nearness of 
relationship. There in assumpsit the plaintiffs who were husband 
and wife declared that the wife's father being seixsd of land which 


had subsequently descended to the defendant was about to fell 


£rooo worth of timber to raise a portion for his said daughter ; and 
the defendant promised the father that, if he would forbear to fell 
the timber, he would pay the daughter £100o0. It was held nega- 
tiving the content ion that the father alone could have brought the 
action, that the husband and wife could sue on the ground of 
nearness of relationship. This last case was approved of by Lord 
Mansfield, C. J. a century after in Martyn v. Hind (a) but these two 
cases were in the year 1861 considered and deliberately disapproved 
in Zrosddls v. Atkinson (3), and can no longer be considered law, 
Another exception to the general principle is illustrated by cases 


‘where A having as a trustee for B, contracted with C, B was held 


entitled to sue both C and A for the performance of the contract : 
the case of Z'owcke v. Metropolitan Railway Company (4) already 
referred to is a case of this sort. So tooin Murray v. Flavell (5) 
where a wilow who was the cestus gue ffrwst of a trust created by 
partnership articles was allowed to sue upon them. 

There are cases of agency which may be considered as furni- 
shing another apparent exception from the rule, see Mook v. 
Kinnear (6). l 

In some of the American States there was some early recogni 
tion of the right of the third person to sue, See the leading case 
of Lawrence v. Fox (7), Mr. Street in his treatise on “The 
Foundations of Legal Liability"—Vol. 2 page 157 points out that 
in the state of New York the right of the third person to sue 
on& contract made for his benefit was by thisleading case fully 
established. The American doctrine laid down in the leading 
case is not binding on us and we are bound to follow the principle 
laid down by the Courts of Equity in England unless there are 
overriding authorities in Indian Courts which prevent us from 
doing so. 

lam not unmindful also of the fact that in several other foreign 
countries like Germany and Italy the view is taken that in a 


(1) (1688) 1 Ventr, 318, 332. (2) Cowper 443. 
(3) (1861) 1 B. & S. 39^. (4) (1871) L. R. 6 Ch. 671. 
($) 25 Ch, D. 89. (6) 3 S. W. 417n. 


(7) (1859) 20 N. Y. 268. 
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contract between A and B for the benefit of C, C can bring an 
action against the person by whom the benefit is to be conferred 
and there is an interesting article by an American writer in. the 
Harvard Law Review, Vol rz, page 43 showing the comparative 
statement of the law in different states including Japan, but wa 
are not troubled with either the Roman Law or thelaw of other 
foreign nations but we baveto determine the matter by rules of 
equity as obtain in England. We now turn to the Indian 
decisions :— 

The question of the applicability of the rule laid down in 
Tweddle v. Atkinson (1) to India where rights of. parties have to 
be determined by equity, justice and good conscience came up 
for consideration by their Lordshipé of the Tudicial Committae 
in Khwaja Muhammad Khan v. Husaini Begam (2):there on 
October, 25, 1877 the appellant executed an agreement with’ the 
respondent’s father that in consideration of the respondents 
marriage with his son (both being minors at the time) he would 
pay to the respondent Rs. 5co a month in perpetuity for her 
betel leaf expenses from the date of her reception and charged 
certain properties with the payment with power to respondent 
to enforce it; it was held in a suit in rgor by the respondent to 
recover arrears of this annuity from 1896, when husband and wife 
separated that the respondent No. 1, although no party to agree- 
ment was clearly entitled to enfurce her claim and Mr. Ameer Ali 
who delivered the judgment of the Judicial Committee referred 
to the case of Tweddie v. Atkinson (1) and observed as follows :— 
“First, it is contended, on the authority of Tweddie v. Atkinson 
(1) that as the plaintiff was no party to the agreement, she can 
not take advantage of its provisions. With reference to this it is 
enough to say that the case relied upon was an action of assumpsit, 
and that the rule of common law onthe basis of which it was 
dismissed is not, in their Lordships’ opinion, applicable to the 
facts and circumstances of the present case. Here the agreement 
executed by the defendant specifically charges inmmovable pro- 
perty for the allowance which he binds himself to pay to the 


plaintiff; she is the only person beneficially entided under it. ' 


In their Lordships’ judgment, although no party to the document, 
she is clearly entitled to proceed in equity to enforce her claim,” 
and then their Lordships. proceed tọ state; “Their Lordships 


(1) (1861) 1 B. & S. 391. 
(3) (1910) L. R. 37 L A. 152 ; I. L. R. 3a AU. 410; 1a C. L. J. 20$. 
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desire to observe that in India nnd among communities circums- 
tanced as the Muhammadans, among whom marriages are con- 
tracted for minors by parents and guardians, it might occasion 
serious injustice if the common-law doctrine was applied to agree-~ 
ments or armngements entered into in connection with such 
contracts," 


The next case to be considered is Deb Narayan Dutt v. 
Chunilal Ghose (1), which contains the weighty opinion of Sir 
Lawrence Jenkins C. T. and it is necessary to quote at some 
length the observations of the learned Chief Justice (with whom 
Mr. Justice A.. T. Mookeijee concurred) for this decision has 
been the subject of consideration in two later judgments of this 
Court and has been held tolay down the rule of equity some- 
what too broadly, There the facts shortly put were these: In 
1899, defendants x to 4 borrowed from plaintiff Rs 300 on 18th 
August, 1903. Defendants 1 to 4 executed a registered instrument 
of transfer of all their property moveable and immovable to 
defendant No. 5 for Rs. 2000: Ra. 2000 was not paid in cash 
and it was stated in the Kobala that out of consideration money 
the sum of Ra. 330 due to plaintiff should be paid by defendant No. 
5. Onthe same day there was an arrangement between plaintiff 
and defendant No. 5 by which liability of defendant No. 5 was ack- 
nowledged and accepted andthe Za//a^ the title deed of. one 
of the properties was handed over to defendant No. 5. This money 
not having been paid by defendant No. 5 a suit was brought by 
plaintif against defendants r to 4 as also against defendant No. 
5, Both Courts dismissed the suit In allowing the appeal Sir 
Lawrence Jenkins usea the following language with regard to 
the applicability of Zweddis v. Atkinson (a) to the facts aforesaid. 
“If we were governed by Zweddie v. Atkinson (a) there might 
possibly be a difficulty in our way, but it has to be borne in mind 
that Tweddle v. Atkinson (2), wasa decision ona form of action 
peculiar to the Common Law Courts in England and that the 
case was influenced by the rule that no action in assumfsif could 
be maintained upon a promise unless ¢ossiderntion moved from 


: the party to whom it was made, Here we have a definition of 


consideraticn which is wider than the requirement of the English 
Law ; [section 2, (d) of the Contract Act]. And it has been laid 
down by Sir Barnes Peacock in a Full Bench decision of this 


(1) (1913) I. L. R. 41 Calc, 157 ; 18 C. L J. 603. 
(2) (1861) 1 B & S, 393. 
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Court in relation to Courts in the mofussil [Rambur Chittangeo’s 
case, (1)] that in those Courts the rights of parties are to be deter- 
mined. according to the general principles of equity and justice 
without any distinction, as in England, between that partial justice 
which is administered in the Courts «f Law and the more full 
and complete justice for which it is frequently necessary to seek 
the assistance of a Court of Equity. Tne rules and the fictions 
which have’ been in many cases adopted by the Common Law 
Courts in England for the purpose of obtaining jurisdiction in 
cases which would otherwise have been cognizable only by the 
Courts of Equity, are not necessary to ba followed in this country 
where the aim is to do complete justice in one suit More than 
- that we now have ample autbority for saying that the administra- 
tion of justice in these Courts is not to be in any way hampered 
by the doctrine laid down in Zmwedd/s v. Atkinson (a). That I 
take to be the result of tbe decision of the Privy Council in the 
recent case Khwaja Muhammad Khan v. Husaini Begam (3), 
In the report of that case, in 14 Cal. Weekly Notes 868, there 
is an interlocutury remark of Lord Macnaghten which indicates 
the limits imposed on a Court of Common Law. He there says, 
'Supposing she (that is the plaintiff) were an English woman, it 
ig tru» she could not bring an action in the King's Bench .Divi- 
sion, but coullshe not bring a suitin Equity ? "Tbe answer of 
the learned counsel was ‘yes’. It is possible that this distinction 
can be explained hy the history of the action of assumpsit which 
was 2 development of the writ of trespass. In the old writ in 
indebitatus assumsit it wat alleged that the defendant ‘not regard- 
ing bis said promise and undertaking but contriving and frau- 
dulenily intending craftily and subtilly to deceive and defraud’, 
had not paid ani so forth, The breach of contract was charged 
‘as deceit and it was only the person deceived who could sue. 
The bar then in the way .of an action by the, person not a direct 
party to the contract, was probably one of procedure and not of 
substance. In India we are. free from these trammels and are 
guided in mafters of, procedyre by the rule of justice, equity and 
good conscience." With regard to the observation of Sir Lawrence 
Jenkins, C. J. that the decision in Zeedd/e v. Atkinson (2) was 
influenced by the rule that no action in asssm2si could be main- 
tained upon a promise unless consideration moves from the party 
(1) (1867) B. L. R. Sup. Vol. 675, 7 W. R. 577. (2) (1861) 1B & S. 393. 


(3) 1910) L. R. 371. A. 152; LCL. R. ga All. 410; 12 C. L.J. 305; 14 
C. W.N. 865. 
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to whom it was made, it teemsthc learned Chief Justice was 
of opinion that the remedy by action of assumpsit is not as broad 
as the limits of contractual liability but as against this view Lindley 
J. uses language, in Acthesawm Alum Co. (1) which has already 
been quoted before and which goes to show that inability of the 
stranger to sue is due not to any defect of remedy but asa mere 
question of contract, 

Then again Sir Lawrence Jenkins C. J. remarks at page 146. 
"The bar then in the way of an action by the person not a direct 
party to the contract, was probably one of procedure and not 
of substance". Here againthe view of Sir Lawrence Jenkins 
conflicts with the view of Lindley J who regards the bar to action 
a8 & matter of substance and not of form or procedure. 

Then the learned Chief Justice observes: "The case with 
which we are now dealing finds a close parallel in Gregory and 
Parkar v. Wilhams (2)and alto in the more recent cases of 
Touche v. Metropo.itan Raikvay Warehousing Comgany (3) and 
Gandy v Gandy (4). There is a valuable exposition of tho law by 
Lord Hatherley in the first of these last two cases which was adopted 
by Lord Justice Cotton in the second. The Lord Chancellor said, 
‘The case comes within the authority that where a sum is payable 
by A. B. for the benefit of C. D., C. D. can claim under the con 
tract as if it had been made with himsel’. That appears to me 
to bea principle which is of distinct use in the consideration of 
this case. It appears to me that we have therefore, in the circums- 
tances of this case, a condition of affairs in which it would be right 
to hold that the plaintiff is entitled to enforce his claim in this 
suit.” 


. - Lord Hatherley’s observations must in our opinion be taken 


with reference to the context in which they appear and if they are 
po taken then the following criticism by Mr. Justice Page (as he 


. then was) in Jiban v. Wirwgama (5), of Sir Lawrerce Jenkins’ view 


in Deb JNarayan's case (6) seems justified. See 53 Cal. gas. 
‘But these observations of Lord Hatherley must be taken with 
reference to the context in which they appear, and in Touches 
case (3) it is clear that Walker was treated as holding the sum 
which he received from the company under the agreement between 


(1) (1884) 35 Ch. D. 103. (2) (1817) 3 Mer. 583. 
(3) (1871) L. R. 6 Ch, App. 671, 677. > 
(4) (1885) 50 Ch. D. 57, | 


(5) (1926; I. L, R. 53 Cake. gaa. 
(6) (1913) I. L. R, 41 Cak. 157 ; 18C L. J. 603. 
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himself and the company ns atrustee for the plaintiff. Lord 
Hatherley's observations in ZowcAe's case (1) were considered in 
in re Empress Enginering Company (2). In that case Jones 
and Pride were solicitors who claimed in the liquidation of the com- 
pany for work done upon instructions received by one of tke 
promoters. 
* * + “a 

Referring to Touche v. Meiropolitan Rai'tay Warehousing Co. 
(1) Jessel M. R. observed that "In thet case the Lord Chan- 
cellor finds, asa fact, that Walker was to receive the money asa 
trustee for the plaintiff If you can make out that Jones and 
Pride are ces/wi qwe frust that alters the case, It appears to me 
that they are not. The promoters were liable to Jones and Pride 
who are simply their creditors. A being liable to B, C agrees with 
A to pay B. That does not make B a cestui gue trust,” 


In Jiban Krishna Mullih’s cass (3) the facts were similar to 
that in present case. Ther» A,a putnidar created a darputni in 
favour of B for Rs. 244 per annum. B created a teputni by an 
instrument in favour of C for Rs 344 per annum, out of which 
Ra. 244 was to be paid to A forthe darputni rent, and Rs, 100 
was to be paid to B the darputnidar. C paid the Rs 244 to A 
for sometime and then fell in arrear. A sued C for rent and 
in this state of facts it was held that (1) mere pay ment of a sum 
of money by C to A could not be made the foun ation of a legal 
obligation on the part of C to pay to A a like sum in like 
circumstances in the future, Moreover, there was no considera- 
tion passing to C from Ato bind ary such agreement; and (2) 
itis further held that as the instrument creating the sepatni was 
not executed for the purpose of conferring a benefit upon A, A 
was not entitled to sue C upon the agreement thereto contained 
either at law or in equity. Inthe case of Kriskmala] Sadhu v. 
Pramilibal: Dassi (4) Sir George Rankin, Chief Justice (as he 
then was) subjected the statement of the law by Sir Lawrence 
Jenkins in Ds Narayan Duffs care (5) to considerable criticism 
and used language wuich would seem to suggest that the proposi- 
tion formulated by Sir Lawrence Jenkins in that case was too 
wide, Sir George Rankin observed at page 1326 of the Report :— 


(1) (1871) L. R. 6 Ch. App. 67:. 

(2) (1880) 16 Ch D, ras. 

(3) (1936; I L. R. 535 Calc. 922. 

(4) (1935) I. L. R. gg Calc. 1315 ; 47 C. L. J. 587. 
(5) (1913) I. L. R. 41 Calc. 137 ; 18 C. L, J. 603, 
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"Not only however is there nothing in section 2 to encourage the 
idea that contracts can be enforced by a rerson who is nota 
party to the contract but this notion is rigidly excluded by the 


"definition of ‘promisor’ and ‘promisee’, The decision of Tweddle 
v. Atkinson (1) wasa decision at law and was unaffected by the 


rules of equity. For this reason the Judicial Committee in Nawab 
Khwajs Muhammad Khan v. Nawab Husaini Begam (2) regarded 


-it as inapplicable to the facts of the case before them where the 


agreement included a specific charge on immovable property. In 
my judgment it is crroneous on the basis of that case or on the 
observations of Jenkins, C. J. in Ded Narayan Dutt vy. Chunilal 
Ghose (3), to suppose that in India persors who are not parties 
to a contract can be admitted to sue thereon, except where there 
isan obligation in equity amounting to a trust arising out of the 
contract. I say notbing as to whether spccial rules of law may 
te applicable to communities among wlom marriages are con- 
tracted for mincrs by parentsend guardians. But putting aside 
such cases, I see no reason to think that the law in India contains 
a series of exceptions to the principle that a contract can only be 
sued upon as such by a parly thereto. A trust may be founded 
on a contract and is capable of being enforced by a party to the 
trust in appropriate proceedings as was pointed out in Fags v. 
wy 
EAD * * * * 
2 š * % * 

“To hark back to such cases as Dutton v. Poole (5), and Browne 
v. Mason (6), is in my judgment a clear mistake and the mis 
take is not cured by the circumstance that, under the Contract Act 
the definition of ‘consideration’ is wider than in English Law.” 


The next case to be considered isthe decision of Mr. Justice 
Lort-Williams in the more recent cate of Ashivode Behari Dutt 
v. Man Gobinda Panda (,), where the facts were similar to the 
facts of the case in /ióan Krishna v. Nirupama (8) and it was 
held that right of action lay in a third person under s contract 
between two persons which if performed will benefit such third 


(1) (1861) 131 E. Ro 762; 1 B & S. 397. 
— (2) (1910) L. R, 37 I. A. 15a; IL. L. R. 32 All. 410; 12C. L. J. gos, ae 
(3) (1913) L L. R. 41 Calc. 137 ; 18 C. L, J. 603. 
(4) (1852) 10 Hare, 163; 68 E. R. 882, 
(5) (1678) a Lev. 210: 89 E R 352 
(6) (1680) 1 Ven, 6 £6 E. R, s. 
(7) (1933-34) 38 C. W. N. 682. 
(B) (1926) I. L. R. 5 Cale 923. 
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person. Lort-Williams, J, came toa conclusion directly opposed 
to the view taken by Mr. Justice Page in /ióam Krishna Muliik’s 
case (1) and the view taken by Sir George Rankin in Aviskaala/ 
Sadkw's case (a), as these cases seemed to be im conflict with 
Deb Narayan’s case (3) which he proposed to follow. Mr. Justice 
Lort-Williams did not follow the constitutional principle of 
referring the matter toa Full Bench when he dissented from two 


decisions of this Court, in Jiban Krishna Mulik's case (1) and. 


Krishnalal Sadhw’s case (2) just referred to, for that is the proper 
procedure to take as the Courts of India have been reminded 


by their Lordships of the Judicial Committee of the Privy Coun : 


cil in the case.of Sindeskwart Prasad v, Maharaja Kesho Prasad 


(4). In that case Sir John Edge observed as follows on the . 


question of the propsr-procedure in cass of conflict :— Previous 
to that amendment in 1907 sub-sections a and 3 had been variously 
construed by different’ Benches of the High Court at Calcutta, 
none of which seem to have considered themselves bound by 
any previous decision on: the subject bya Bench of that Court, 
and had not followed the constitutional principle of referring the 
question on which they differed -from a previous decision of 
their own Court toa Full Bench to decide what, so far as High 
Court was concernsd, would be a binding decision on all the 
Benches of that Court. If such a question-had been referred to 
a Full Berich, the Chief Justice would no doubt have appointed a 
Full Bench to consider such an important reference and to decide 
the question referred.” 

An independent erumination of English cases as also the 
decisions of the Judicial Committee shows that the view taken by 
Mr. Justice Page in Jiban v. Misugama (1) and of Sir George 
Rankin C, J. in Xsishnalal v. Pramilabala (2) is the right view 
to take and it follows. therefrom that stranger to a contract cannot 
take the benefit of a contract between two other persons reserving 
a benefit to a stranger unless from the terms of the contract it is 
clear that a trust for the stranger was intended. This view also 
receives support from the high authority of their Lordships of the 
Judicial Committee in the case of Nathu Khan v. Burtonath Singh, 
(5) cited before us by Mr, R. P. Mookerjee, the learned advocate 


(1) (1926) I. L. R. 53 Cake. 922. 

(2) (1928) L L. R. $5 Calc. 1515 ; 47 C. L. J. 587. 

(3) (1913) I. L. R. 41 Calc. 137 ; 18 C, L, J, 603. 

(4) (1926) L. R. $3 I. A. 164 ; 44 C. L. T. 86. 

(s) (1921) 36 C. W. N. 514; 35 C. L. J. 417. . " HN: 
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for the darputnidar respondent. The facts in that case were that 
after a sale of certain properties the vendor sold another item of 
property to a third person and it was agreed between them that 
the latter should discharge the incumbrance on the property wbich 
the vendor had sold to the first purchaser free from incumbrance 
it was held that suit by the first purchaser against the second 
purchaser for recovery of the amount of the incumbrance was 
misconceived, the former being no party to the latter’s puichase 
and no trust having been created in his favour. Lord Buckmaster 


said (at 515 (bottom)* of the Report), "The plaint wasa clumsy 
. document, and the suit as against Bindeswari was misconceived, 


for the plaintiffs were no parties to the deed of 7th September, 
1904, and no trust was thereby created in their favour.” A Full 
Bench of the Madras High Court in SuZóu Chetti v. Arunackelam, 
(1) after review of the cases English and Indian have reached-- 
the sáme conclusion as we have reached in the present case, That 


"case states the general rule in the manner we have done but states 
‘four exceptions to the rule one of which is that "where a contract 


between A and B creates a trust in favour of C.” The question 
whether a trust was created or not in the present case depends 
on: the construction of the terms of the contract between two 
parties, In the present case it appears from the darputni Kabu- 
liat see page y—part ll-—-that the darputni rent was to be paid 
into the Sherista of the Nawab Bahadur of Murshidabad in the 
name of the putnidar and receipts taken from the zemindar and 
then at page 8 line 5 itis stated "if you failto pay the assigned 
darputni rent according to kists you shall remain bound to pay 
what sum- will fall due to the Nawab Bahadur on account of 
interest for defaulted kists, in terms of our putni Kabuliyat,” 

From these clauses in the Kabuliyat it is apparent that no 
trust was intended to be created in favour of the zarnindar, 
the Nawab Bahadur, so as to entitle the Nawab Bahadur to 


sue the darputnidar, On the othér hand it seems to us that 


this stipulation was for the protection of the interest of the 
darputnidar, We are therefore of opinion that the darputnidar 
was not bound by law to pay the putni rent to the zemindar. 

It is next argued that although the darputnidar might be held 
not liible to pay the putni rent to the Nawab Bahadur still he 
would be bound to pay to the putnidar under the contract between 


“At page p. 418 of 44 C. L. J.—Rep. 
(1) (1999) I. L. R. 53 Mad. 270. 
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him and the putnidar; and it is argued that for the purpose of 
section 6g of the Indian Contract Act it is not necesiiry for the 
plaintiff to establish that money was payable to the z»mindar ‘in 
the sente that a right of action should lie. in the zsmindar. 
Reliance is placed on a decision of the Bombay High Court in 
the case of Soma v. Swamirao, (1) the following observations 
made in that case no doubt support the contention of the appellant. 

"Then the only question is whether the defendant is-bound 
by law to pay that judi. Taking such step in order, I think, it:is 


very clear that he is ‘Bound by law’ does not mean bound by law ` 


to the plaintiff, but that the defendant at the suit of any person 
might be compelled to pay. Here we should have to begin with 


the original donor Krishnaji against whom, it is conceded, the 


plaintiff might bring a-suit to recover this judi upon the covenants 


of the deed of 1878. Krishnaji in return, it is conceded, might _ 


reimburse himself from Bisto according to the tenor of the deed 


of 1goz and the understanding and resultant contract of the — 


parties, ; 

"Then it becomes mercly a question of fact whether Bisto 
in return could compel the defendant Swamirao to reimburse him, 
and that is the question which I have already answered in anti- 
cipation by indicating that in our opinion notwithstanding the 
inartificial character of the deed of 1905 its real intention--that 
intention being well understood—was that the defendant undertook 
Bisto’s obligation to pay the judi on plaintiff's land. 

“Thus by three stages the plaintiff could put the law in motion 
in such a way that the result would slow that the defendant was 
bound in law to pay the money in the payment of which the 
plaintif was interested and which the plaintiff had thus in the 
first instance had to pay. On that view we think that we find 
solid grouhd for doing what we do not doubt is justice -in-the 
case i, e compelling the defendant to carry out the original donor's 
obligations to pay the judi on the plaintiff's land.” 

Accepting the view taken in Bombay case the question still 
remains whether the plaintiff the sepatnidar can take advantage 
of his right to contribution which is founded on principles of 
equity, seeing that he himself was in default in the payment of. 
sepatni rent to the darputnidar. The facté-show thata suit had 
to be instituted for realisation of the sepatni rent of the material 
period. Being himself in default at the time when the putni was 
advertised for sale he cannot get any relief in equity. We are 


(1) (1917) L L. R. 4a Bom. 93 (98). 
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therefore of opinion that the suit has been rightly dismissed as 
against.the darputnidara, e.g. defendants T and a. 

In the. caso be ore-Mr, Justica Lort-Williams all the parties 
were present "before the Court ani that ‘circumstance made it 
possible for the learned Judge to give relief in the appeal before 
him instead of driving the parties to -a separate suit. In the 
present case the z2mindar Nawab Bahadur of Murshidabad is 
Dot a party to the present proceedings, and even if the decision of 


Mi, Justice Lort-Williams is right, the pressnt case can be dia. 


tinguished therefrom. ` 
7" The question next arises whether plaintiff is not entitled to & 
decree against the putnidar, Daiba Kumari or rather against defen- 
dent No. 3 who is her adopted son. 

.^ There can be no question that the putnidar was liable to pay 


T the z3mindars putni rent and. he was therefore bound by law 


to pay the same but defendant No. 3 seeks to evade the liability 
in. the Suit on the ground that the interest of the putnidar had 


bein transferred to another defendant in the suit namely Joychani 


Serogi towards the end of 1335 B. $. Serogi is defendant in 
another capacity and no relief has been asked against him on the 
footing of his being the transferee of putni interest, The putnidar 


"defendant No. 3 does not produce the sale deed neither has the 


transferee got his name registered inthe zsmindar's serista and under 
section 13 of the Putni Regulation the zemindar is not bound to re-. 
cognise the putnidar's transferee until certain con litions are fulfilled, 
Inthe case of KArishma Chandra Datta Chowdhury v. Dinanath 
Biswas (1), to the decision of which I was a party it was held 
that ‘until registration of the name of a purchaser of a putni tenure 
is effected in tbe landlord's Sherista the transfer does not affect 
the-itsmindar's right and inspite of the transfer the landlord 
may ignore the transferes and may continue to hold the recorded 
tenant responsible for the rent and. other obligations imposed 
upon the tenure, In the present case asa matter of fact the 
proceedings under the Putni Regulatién’ were issued agninst 
Daiba ‘Kumari and a receipt Ext. rA (part Il ‘page 47) shows 
that the present plaintiff paid the putni rent for Agrahayan 1336 
as also for other period in question. In these circumstances the 
Subordinate Judge was not right in dismissing the suit against the 
putnidar defendant No. 3 on the ground that the plaintiff himself 
admitted in his deposition that-Daiba Kumari predecessor of defen- 
dant No, 3 sold her Putni right to Joychani Ssrogi in 1335 B. S. 
(1) (1927) I. L. R. 54 Calc, 1064. 
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f 
* * 


The ‘result i is that the-appsal must be allora]. and a decree for _ E. 
the amount claimed will be «passed against defendant No. 3. The "SG 1936, 
appeal is dismissed assagainst, the. darputnidar defendants 1 and: Adhar dd 
2 with costs... It is allowed ‘as Sgainsi cefendait - 3 abd the suit Mandal 


is decreed against him with costs of the trial "Court. But the Dolgoblada Das. 
appellant is not entitled fo. any costs of this. appeal ps-against 


D. N. Mil » e 
defendant Nd 3, a - x d^ ou^ em "M Moers f 
: à M7 c. 
Patterson, J: I agreé. à ante ee ` : 
ATM Appeal allowed as against Defendant No. 35 ° | 


"Appeal dismissed as eee Defendants Nos, x & 2. F "2 ` 
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The appellants together with N and G were put oh their trial before Special 
Magistrate acting under the poweis confeired- on him. by section 24 of the : 
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* Full Bench Reference No 1 of 1935 arising" ont’ of Criminal Appeals D 
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Crimiwat. Bengal Suppression of.Terrorist Outrages Act, 1932. The accused appellants 

1956. were convicted under sections TEE and . -95 of the Indian Penal 
POAT a ` 

y, At the outstt of the ERE EN, the Fublic Prosecutor applied to the Special 

Emperor. Magistraie for the discharge ot N under section 494(a) “of tho Code of Criminal 


Procedure, 18,8, so that N might give evidence In the case. The application was - 

" : allowed, N^ was, discharged, put into the witness "box and gave evidence for 
“the prosecution. The accused, who included the three appellants, reserved their 
cross examination uhtil a charge bad been framed. N’s evidence, although 
4’ » against the accused, amounted to very little. The Public Prosecutor being of 

opinion that N had not. told all he knew and was hostile to the prosecution, 

applied to the Special Magistrate to have N recommitted to take his trial with 
the accused. This application was also allowed. 


` Then the Special Magistrate tendered a conditional pardon tothe accused 
: G under section 337(1) of the Code of Criminal: Procedure, 1898, who was 
thereupon- taken out of the dock, put Into P witness pox aid gave evidence in 
the trial ; 


Held, that the convictions could not stand. : 


"The course taken by the prosecution in reviving the prosecution against N in 
soch circumstances that the appellants were deprived of their rights of cross- 
. examination was an irregularity which apart from the merits of the case made it 
impossible for the crown to succeed. 


^ 


Pr S. and M. C. Ghose, F.: NETTE ERN HM 
a conditiona] pardon‘ under section 3137(1) of the Code of Criminal Procedure 
to G and acted within his powers in grantiug the conditional pardon. 


The words “shall be discharged in respect of such offence or offences ” In 
clause (a) of sectlon 494 of the Code of Criminal Procedure of 1898, mean 
* shall be discharged from those proceedings and not, put back into them. ” 
N might be tried again in other proceedings on the same charge, but not in those 
proceedings. s 


Per Mukerjl, F.: That It was illegal oa the part of the Special Magistrate 
, w examine G ds a pardoned accomplice, and bis evidence therefore could not 
2 be used against the appellants. 


That N was righily allowed to be examined as witness on his discharge under 
section 494(1) af the Code of Criminal Procedure, - 


That the whole trial was TARIR N not having been tendered for crose- 
examindtioa.” = 


Per C. F. and M. C, Ghost, F.: There is nothing in section 494 of the Code 
of Criminal Procedure, (11858, which prevents a Public Prosecutor, if be thinks it 
* [n the Interests of the administration of justice, from withdrawlng the case as 
against one of the accused for the purpose of calling him as a witness against 
the others. It, may well be in. the Interests of justice that the Public Prosecutor 
should so withdraw so that such evidence should be given to help to 'securea 
conviction against the others. In tbe same way for the same reasons it may 
well be that the Court ongni to give its consent to such withdrawal. 


` 


Vot LXIL] — HIOH COURT. 


Section 337 of the Code of Criminal Procedure, 1898, which only applied 
to offences of a more serious character therein specified, provides safeguards in 
the Interest both of the Crown and the accused, In cases where section 3277 is 
avaliable it ıs batler that the accused should be dealt with under that section. 
Where section 337 can be applied, it is not illegal to discharge the approver 
under section 494(a). 

Per Mukerji, F.: The Court may consent to the Public Prosecutor withdiaw- 
ing from the prosecution of any person under the provisions of section 494(a) of 
the Criminal Procedure Code, 1898, for the purpose of obtaining that person's 
evidence as.a witness, but not in a case in which section 337 of the Code may be 
availed of. - 


Section 237 of the Code of Criminal Procedure, 1898, is available for obtaining 
the evidence of spprovers notin all trials bat only as regards trials concerning 
some gaver offences, The existence of section 337 does not necessarily exclude 
the idea of section 494 being used for a similar purpose. 

Per Panchridgs, F.: The Court has discretion in giving Its consent to with- 
drawal under section 494, where the circumstances are such that the accused 
will be discharged and not acquitted. The discretion is judicial and in cases 
where it is open to the prosecution to obtain the approver's evidence by 
applying for the tender of a conditional pardon under section 337(1) of the Code 
ot Criminal Procedure, the Magistrate must keep the provisions of that section 
before him when he exercises his discretion. As a general rule the discretion 
wil be wrongly exercised in such cases if the consent is given before the charge 
is framed. ‘ 

Per Bartley, F.: There is nothing contrary to the spirit of the Criminal 
Procedure Code, if the Court consents to the withdrawal of a charge in order 
that the accused may be put Into the witness box. The Court in the exercise of 
{ts discretion cannot refuse to consider the interests of all the parties who are 
before it. 

In cases to which the provisions of section 357 of the Code of Criminal 
Procedure, 1898, apply, it is a better exercise of discretion on the part of the 
Magistrate to use that section instead of section 494. 


Held, by majority, that on this point Raman v, Emperor (1) was rightly 
decided. 

Per Mukerji and Panchkridge, Y7.: Raman v. Bmperer (1) was rightly 
decided; it was a case in which section 337 of the Code of Criminal Procedure, 
18 ,B, was not applicable P 
* Held by majority: The Marias may, acting under section 947(1) tender 
a conditional pardon, and under section 337(2) examine the pardoned man asa 
witness in his Court, bat must acting under the Bengal Sappression of Terrorist 
Outrages Act, 1932, try the accused himself instead of committing him for trial 
to the Court of Session or the High Court as -section 337(2-A) of the Code 
provides. u TE: 

Per Aukerji, F.: A Special Magistrate appointed “under séction 24 of the 
Bengal Suppression of Terrorist Outrages Act, 1932, has no nd to tender a 


(1) (1929) I. L.R s6 Calc. 1023. IE. 3 
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pardon under the provisions pf sation 337 of tho Code of Criminal Procedure, 
1858. 

Per Panckridge iud DurHey, FF. (Mukerji, | dissentient), The various 
powers and directions given to Magistrates by section 337 of the Code of Criminal 
Procedure, 1898, are so distinct and independent that each is a provision within 
the meaning of the Local Act. 


— Per Kukerji F.: Section 337 of the Code of Criminal Procedure, 1898, lays 
down ose complete and individual procedure relating to an incident in the trial 
of the case, namely, as to tender of pardon to an accomplice. 


Per C. S. and M. C. Ghose, ¥.1 It not infrequently happens in a trial that 
the only way in which justice can be dene is through one of the accused giving 
evidence on behalf of the Crown and if this evidence is given according io law, 


there is nothing wrong in it though as the evidence 01 an accomplice it is open 
to suspicion. Section 337 of the Code of Criminal Procedurs, 1898 provides the 
ierms on and the machioery by which the paidon for the purpose of giving 
evidence, can bs granted by the Magistrate. ME 

Held by majority that the case of Abdul Majid v. Emperor (1) and the case of 
Saleuddiw v. Emperor (2) and Appeals Nos. 844 and 845 of 1923 which 
followed the first, were upon thls point rightly decided. 


Held by Mukerji, ] : The case of Abdul Majid v. Emperor (1), if it meant 
to decide to the contrary, were wrongly decided. 


Appeals by the Accused. 
The material facts appear will from the following 


Order of Reference. 


Lort-Willams and Jack, JJ :—In this cate, five persons 
named Harihar, Sarcj, Kanai, Nalini and Gouranga were put on 
trial before a Special Magistrate appointed under ection 24 of 
the Bengal Suppression of Terrorist Outrages Act, XIL of 1932. 
The trial coinmenced on the 26th July, 1934, and one witness was 
examined. 

Nalini and Gouranga had made confessions during the police 
investigation, and on the 27th July the Public Prosecutor petitioned 
for leave to withdraw the charges against Nalini, in order (as 
stated specifically in the petition) that he might be examined as 
a witness, and he was discharged under section 494 of the Code 
of Criminal Procedure, and gave evidence on the same day. - 


In the witness box he retracted his confession. Thereupon the 
Public Prosecutor petitioned the District Magistrate to place Nalini 
again on trial, and on the 23rd August be was again put on trial with 
the other four accused. The witnesses who had been examined 


(1) (1933) I. L. R. 60 Calc. 653. (a) (1935) 79 C. W. N. 668. 
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after the discharge of Nalini were examined de nopo. On the same 
day, in order to obtain the evidence of Gourangs, the Magistrate 
tendered to him a pardon under the provisions of section 337 of 
the Code of Criminal Procedure and he was discharged and 
examined as an approver. 

On the 13th September charges were framed against Harihar, 
Saroj, Kanai and Nalini under section rz0oB read with section 392 
of the Indian Penal Code and section 395 of the Indian Penal 
Code and section 25 of the Bengal Suppression of Terrorist Outrages 
Act. Nalini had fetitioncd the High Court to sef aside the order 
of the District Magistrate, and on the 24th September the High 
Court issued a Rule, and stayed the proceedings only so far as 
Nalini was concerned. The trial proceeded against the other 


three accused, judgment was delivered on the 3rd NovemLler, 


and they weie convicted and sentenced. Gouranga was again 
discharge 3. 

On the 7th December the High Court (S. K. Ghose and 
Henderson, JJ) in Revision Case No. roro of 1934 (Midnapore) 
decided that no order was necessary, because the trial of the 
thrae other accused had been concluded along with them. The 
learned Judges further decided that his discharge under the pro- 
visions of section 494 was no barto the fresh trinl-—which was 
proceeding against him. 

In our opinion each of the orders of the Special Magistrate 
under sections 494 and 337 of the Code of Criminal Procedure 
respectively was illegal and //ra vires. 

Section 494 is not intended to and may not be used for the 
purpose of obtaining the evidence of an accused, To grant leave 
for such a purpose is not a judicial exercise of the discretion given 
to the Court, The section is intended to be used where the 
prosecution cannot establish the case against the accused, or 
where there i is no evidence against him or in case of compromise, 
It is true that the section is wide enough in its terms to cover 
-such a user, but the provisions of the Code must be read asa 
whole. 

The evidence of accomplices and approvers is tainted evidence, 
and must always be received with great caution. To guard against 
the danger of false evidence being given by such persons, the 
Code provides a number of precautions and safeguards. Thus 
section 337 (r) of the Code of Criminal Procedure limits the 
tender of pardon to specified offences, and to specified Magistrates 
—under (tA) reasons must be recorded and a copy thereof 
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furnished to the accused— under (2A) the case must be committed 
for trial to the Couit of Sessions or the High Court. Sub-section 
(3) provides that the approver must be detained in custody until 
the termination of the trial, unless already on bail, Such a person 
is not in much danger of being put again on trial, in case his 
evidence does not seem satisfactory to the prosecution, because 
section 339 (r) requires a certificate from the Public Prosecutor 
that be has not complied with the condition that he should make 
fulland true disclosure ; and even then he cannot be convicted 
unless the prosecution also satisfy the Court or jury that he has 
not 80 complied. Sub-section (3) provides that no prosecution 
for the cffence of giving false evidence in respect of the statement 
made by such a person shall be entertained without the sanction 
of the High Court. 

If, therefore, in such circumstances it was open to the pro- 
secution, with the consent of the Court, to' proceed by way of 
section 494—instead of section 337—the whole of the salutary 
safeguards provided in the latter section could be avoided, 
and the section nullified. In fact it woull be redundant. The 
witness would give his evidence well knowing that under section 
494 (a) he had only been discharged, and that ke remained liable 
to be harassed with another tial unless his evidence were com- 
sidered by the prosecution to be satisfactory, and favourable to 
their case. ` This was what happened to Nalini in the present case. 
Evidence given under such an apprehension would not be likely 
often to be reliable, 

Seclion 337 specifically lays down the procedure to be followed 
when the tainted evidence of an accomplice or &n approver is 
required —section 494 does not deal with, and is not directed to 
any such matter, but to and with the effect of a withdrawal from 
the prosccution by the Public Prosecutor. Section 337 comes 
under Chapter XXIV “Gsneral Provisions as to Inquiries and 
Trials" of Part VI "Proceedings in Prosecutions’. Section 494 
comes under Chapter XXXVIII "Of the Public Prosecutor” of 
part IX "Supplementary Provisions”. 


In our opinion, therefore, the Magistrate had no power to allow 
the pros:cution against Nalini to be withdrawa under section 494 
for the purpose of obtaining his evidence as a witness, and his 
evidence was not admissible. Further it was inadmissible because 
owing to the procedure which was followed the accused had no 
opportunity to cross-examine him. The eydience has not been 
expunged, and forms part of the record, Eren if it could have 
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been expunged, the accused would have been prejudiced, because 
the evidence was in their favour. They had a right to the evidence 
and could not be deprived of it simply because it turned out to 
be unsatisfactory to the prosecution. Assuming that the Magis- 
trate was right in allowing his evidence to be obtained by discharg- 
ing him under section 494, then his evidence was rightly admitted, 
and could not be expunged, merely because he was subsequently 
put on trial again with bis co-accused. The prosecution cannot 
ask the Magistrate to set aside the proceedings and for the trial 
to be commenced de novo, simply because their second witness 
did not support the case tor the prosecution. Nor has the Magis- 
trate power to make any such order. 

We find that the opinion which we have formed about section 
494 18 contrary to that expressed in Raman v. Emperor (2). 
We bog respectfully to disagree with that decision, which seems 
to have been based, upon a misconception of the essential point 
to ba considered. One of our main reasons for holding that sec- 
tion 494 may not be used for the purpose of obtaining the evidence 
ofan accused person is that under (a) thereof he is merely dir- 
charged and not acquitted and thus must give bis evidence under 
fear of further prosecution. 

Mitter J, in that case rests his judgment upon a number of 
quotations from English decisions and text books, in every one 
of which it is stated that before such an accused is allowed to 
give evidence he must either be acquitted or sentenced, or a 
nolle prosequi must be entered, so that, as stated by Cockburn 
C. J. in Winson v. The Queen (2) "the witness may give his evidence 
with & mind free of all corruopt influence, which the fear of impend- 
ing punishment and the desire to obtain immunity to himself 
at the expense of the prisoner might otherwise produce". The 
learned Judge is wrong in thinking that the effect of a. nolle prosegui 
is the same as that of a withdrawal under sections 333 or 494 (a). 
The former has the same effect as an acquittal, the latter only of 
a discharge, unless the Court otherwise directs, 

With regard to section 337 in cur opinion a Special Magistrate 
&ppointed under section 24 of the Dengal Suppression of Terrorist 
Outrages Áct, XII of 1932, has no power to tender a pardon 
under the terms of that section. The section must be read as a 
whole. As already pointed out, it contains‘a number of safeguards, 
one of which is, that all cases in which there is an approver must 

(1) (1929) 1, L. R, c6 Cale. 1023. 

(2) (1866) L. R. 1 Q B. 28) (312), 
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be committed for trial to the Court of Session or High Court, as 
the case may be. Such a Special Magistrate has no power to 
commit, He must himself try the accused. To bold tbat such 
a Special Magistrate has power to tender a pardon under the 
provisiona of the section, would be to nullify those salutary 
provisions to which we have referred which ca:not be made 
applicable to him. 

The Bengal Suppression of Terrorist Outrages Act enables a 
Special Magistrate to try certain offenders, not to pardon them. 
If it be desired that Special Magistrates shall have powers to 
obtain the evidence of approvers and accomplices, the Act must 
be amended accordingly and with appropriate safeguards. 
Section 34 of the Act provides that the Code, in. to far asit 
may be applicable and in so far as it is not inconsistent with tbe 
provisions of the Act, shall apply to trials by Special Magistrates. 
Section 337 is not applicable and is inconsistent with the Act 
for the reasons which we have given. 

Our opinion is contrary to that expressed in dAddul Majid v. 
Emperor, (1) which was followed in Mohammad Saleuddin v. 
Emjeror (2) and in a unreported decision of the Court in Appeals 
Nos. 844 and 845 of 1933 with all of which we respectfully 
disagree. 

We therefore refer for the decision of a full Bench the 
following questions :— 

(1) Whether the Court may consent to the Public Prosecutor 
withdrawing from the prosecution of any person, under the 
provisions of section 494 (a) of the Criminal Procedure Code, 
for the purpose of obtaining that person's evidence a8 a witness, 

(23) Whether the case of Kaman v. Ewieror, (3) was upon 
this point rightly decided. 

(3) Whether a speciel Magistrate appointed under Section 
24 of the Bengal Suppression of Terrorist Outrages Act, XII of 
1932, has power to tender a pardon, under the provisions of 
section 327 of the Code of Criminal Procedure or otherwise. 

(4) Whether the cases of Abdul Majid v. Esateror, (1) and 
Mokammad Salewddin v. Emperor, (2), and Appeals Nos. 844 
and 845 of 1933 were upon this point rightly decided. 

[The matter came up befcre Sir Harold Derbyshire, Kr., Chief 
Justice, Mr. Justice M. N. Mukerji, Mr. Justice H. R. Panckridge, 


(1) (1933) I. L, R. 60 Cak. Oss. 
(3) (1935) 39 C. W. N. 698. 
(3 (1929) I. L. R 56 Calc, 1023. 


Vor. LXIIIL] HIGH COURT, 


Mr. Justice M. C. Ghose and Mr. Justice C. Bartley who made 
the following order on the 16th January 1936]. 

The Rules of this court which govern References to a Full 
Bench are set out in Cbapter VII of the Rules of tbis Court on 
the Appellate Side. Rule r is " Whenever one Division Court 
shall differ from any other Division Court upon a point of law or 
usage having tbe force of law, the case shall be referred for 
decision by a Full Bench," Rule 5 is "If tbe question arise in 
any case coming before a Division Court as a Court of Criminal 
Appeal, Reference, or Revision, the Court referring the case shall 
atate the point or points on which they differ from the decision 
of a former Division Court and shall refer the case to a Full Bench 
for such orders as to such Bench may seem fit.” 

Under Rule 5 the whole case must be referred. Here only 
a part of the cate, namely, questions of law, is referred. We 
sre unable to accept the Reference. Iad the facts of the whole 
case been before us we could have treated this partial Reference 
as a Reference of the whole case as was done in the case of 
Agni Kumar Das v. Mantasuddin (1). As, however, the proper 
materials are not before us, we are unable to deal with the matter. 
It is of course open to the referring Bench to refer the whole 
case with the necessary materials to us under the Rules. 

Accordingly the case was sent back to the Referring Bench. 
( Mr. Justice J. Lort-Williams and Mr. Justice R. Æ. Jack), who 
then on the 27th January, 1936 made the following 


Refer ence. 

The Full Bench to which this case was referred rejected the 
reference on the ground that only a part of the case, namely, 
questions of law bad been referred. Further, the learned Judges 
stated that had the facts of the case been before them they 
could have treated the partial reference as a reference of the 
case within the meaning of the Rule as was done in the case of 
"Agni Kumar Das v. Mantasuddin (1). As, however, the proper 
materials were not before them, they were unable to deal with 
the matter, and it was open to the referring Bench to refer the 
whole case, with the necessary materials, to the Full Bench, 
under the Rules. 

‘Thìs case was intended to be, and war, referred to a Full 
Bench under the provisions of Chapter VII, paragraph 5 of the 
Rules of the High Court, Appellate Side, this being the only 
way in which questions arising in any case coming before a 

(1) (1938) I. L. R. 56 Calc. 290 ; 48 C. L. J. 193. 
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Division Court as & Court of Criminal Appeal, Reference, or 
Revision can be referred to a Full Bench. 

The form of reference adopted was the same as in the following 
Full Bench refer ences :— 

Reference No. 1 of 1928. Agni Kumar Das v. Mantasuddis (1). 

Reference No. 2 of 1929 King- Emperor v. Erman Ak (2). 

Reference No, 2 of 1930. King-Emperor v. Profulla Kumar 
Sarkar (3), 

Reference No. t of 1933. King Emperor v. Amin Shariff (4). 

It is not the practice of the office to include the evidence in 
the Paper-book and it is not printed or copied without an order of 
the Full Bench. The facts, so far as they are relevant to the points 
of law raised, are stated in the reference. In none of the above 
references was the evidence included in the Paper book, nor was 
it so included in the following references which were in slightly 
different form :— 

Reference No. 1 of 1926. Kimg-Emperor v. Muhammad 
Sw/eman (5). 

Reference No. 1 of 1929 Xing Emperor v. Griskh Chunder 
Kundu (6). 

Reference No. r of 1930. King-Emperor v. Nagendra Nath 
Chakrabarty, 

Probably the reason for the practice is that of late years it has 
not been found practicable to occupy the time of a Bench of five 
Judges in disposing of questions of fact in criminal appeals, and 
these are sent back to the referring Bench for disposal under the 
latter part of the provisions of paragraph 5. If therefore the 
evidence were to be included in the Paper book without an order 
ofthe Full Bench, this course would result generally in a waste of 
time, labour and money. The evidence in the present case is 
substantial. | 

In order to obviate the possibility of such waste in the future, 
and in order to make the rule accord with the present practice, 
we recommend that paragraph 5 of Chapter VII of the Appellate 
Side Rules be amended so as to provide alternatively for references 
in criminal cases of questions of law alone. 

It is to be observed that the referring Bench has no control 
over the preparation of the Paper book and has no power to order 
what is or is not to e included in it. 


(1) (1928) I. L. R. 56 Calc. xo; 43C. L. J. 1 

(2) (1930) s1 C. L. f. 171 (173). (3) (i931) 53 C. L. J. 427 (429). 

(4) (1034) 59 C. L. Í. i pu (5) (1926) s4 C. L. E on ay 
449). 


Von. LXII] HIGH COURT. 


We desire the contents of our previous reference to be treated 
as part of this, and we again refer this case to the Full Bench 
under the provisions of Chapter VII, paragraph 5 of the Rules of 
the High Court, Appellate Side. 

Messrs. N. K. Basu and Hiralal Ganguly for the Appellant in 
Appeal No. 971. 

Messrs. 7. C. Gupta, Tapodhiar Dastidar tr Furnends Chou- 
dhyri) for the Appellant in Appeal No. 972. 

Messrs, N. K. Basu and Manmatha Natk Das for the Appellant 
in Appeal No. 973. 

The Advocate General (Mr. A. K. Roy) and Mr. Anil Chandra 


Roy Choudhuri for the Crown in all the Appeals. 
C. A. V. 


The judgments of the Court were as follows :— 

DERBYSHIRE, C. J. :— The history of the proceedings in 
this matter ia briefly this: that three appellants together with two 
others, Nalini and Gouranga, were put on their trial beforea Special 
Magistrate acting under the powers conferred on him by section 
25 of the Bengal Suppression of Terrorist Outrages Act, 1932. 

The procedure to be followed in, such cases is tl at prescribed 
by the Code of Criminal Procedure for the trial of warrant cases 
by Magistrates. 

The accused were eventually charged with conspiring to commit 
robbery and dacoity under sections 120-H-1392, and 295 of the 
Indian Penal Code. 

At the outset of the proceedings the Public Prosecutor applied 
to the Special Magistrate for the discharge of Nalini under section 
494 of the Criminal Procedure Code so that Nalini might give 
evidence in the case. 

As no charge had then been framed against the accused, Nalini 
was discharged under sub-section (a) of section 494. 

Thereupon ‘Nalini went into the ,box and gave evidence. The 
accused, who included the three appellants, as they were entitled, 
reserved their cross-examination until a charge had been framed. 
Nalini’s evidence, although against the accused, amounted to 
very little. 

Then the Public Prosecntor, evidently of the opinion that 
Nalini had not told all he knew and was hostile to the prosecution, 
applied to the Special Magistrate to have Nalini recommitted 
to take his trial along with the accused. 

Nalini was thereupon recommitted by the Special Magis- 
trate to take his trial with the other accused against whom 
he had given evidence, Next the Special Magistrate tendered a 
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conditional ,pardon to the accused Gouranga under section 337 
of the Criminal Procedure Code, and Gouranga was taken out of 
the dock, put into the witness box, and gave evidence in the trial. 

Nalini thereupon moved a Bench of this Court to have the 
proceedings against him stayed, and a stay was ordered as against 
Nalini. The trial against the remaining accused—the three present 
appellants went on, the evidence against the appellants given by 
Nalini remained on the record for what it was worth, but the 
appellants never had the opportunity of cross-examining Nalini. 
 *'The Special Magistrate found the three appellants guilty and 
sentenced them each to 5 years’ rigorous imprisonment. 

From those convictions and sentences the appellants appealed, 
The Bench of this Court which heard the appeals referred to a 
Full’ Bench of this Court certain question of law for our consi- 
deration. This Full Bench acting upon Rule 5 of Chapter 7 of the 
Rules of this Court on the Appellate Side was unable to accept 
the partial reference and thereupon the Bench concerned referred 
the whole case to us under the Rule above cited. 

The questions of law referred by the Bench in question were :— 

(1) Whether the Court may consent to the Public Prosecutor 
withdrawing from the prosecution of any person under the 
provisions of section 494 (a) of the Criminal Procedure Code 
for the purpose of obtaining that person’s evidence as a witness? 

(2) Whether the case of Raman v. Emperor (1) was upon this 
point rightly decided? 

(3) Whether a Special Magistrate appointed under section 24 of 
the Bengal Suppression of Terrorist Outrages Act, XII of 1932, 
has power to tender a pardon under the provisions of section 337 of 
the Code of Criminal Procedure or otherwise ? 

(4) Whether the cases of Abdul Majid v. Emperor (2) and 
Mohammed Saleuddin v, Ewperor(3) and Appeals Nos. 844 and 
845 of 1933* were upon this point rightly decided ? 

The first feature which stands out in this cage is that Nalini gave 
evidence against the appellants and then was withdrawn from the 
witness box and again made an accused, so that the appellants 
were thereby prevented from cross-examining him. 

Section a56 of the Criminal Procedure Code and section 138 of 
the Evidence Act give the accused a right to cross-examine the 
witnesses who have given evidence against them. 


(1) (1929) I. L. R. 56 Calc. 1023. (a) (1933) I. L. R. 60 Cale. 652. 
(3) (1935) 39 C. W. N. 698, 
* Unreported. 


Vor, LXIII.] HIGH COURT. 


It is obvious that the appellants here were deprived of a funda- 
mental right given them by law. 

The Advocate-General has admitted that the convictions cannot 
on that ground alone be upheld. 


The second feature is that Nalini was recommitted to take his 
trial along with the three appellants in the same proceedings after 
having given evidence against them. 

Section 494(a) of the Criminal Procedure Code enacts that after 
the Public Prosecutor, with the consent of the Court, has withdrawn 
from the prosecution of an accused, the accused “ shall be 
discharged in respect of such offence or offences”. 


It is obvious that if the accused is again charged in the. same 
proceedings with the same cffence, the provision that “he shall 
be discharged in respect of such offence or offences” has no real 
effect, 

In my view the words in question mean shall be discharged from 
those proceedings and not put back into them. He may be tried 
again in other proceedings on the same charge, but not in those 
proceedings. 


The Advocate-General has stated that he cannot support the 


convictions on the evidence given, apart from the irregularities 
mentioned. 

These convictions clearly cannot stand. 

That would be sufficient to dispose of this appeal without going 
into the questions of law which have been formulated for our 
answer. 

However, in view of the doubt that has been cast by the referring 
Judges on the cases of Aamany. R. (1), Abdul Majid v. R: (a) 
and Mohammad Saleuddin v. R, (3) and the likelihood of that doubt 
giving rise to difficulty in other cages, we have thought fit to go into 
the questions raised. 

As regards questions (r) and (a): 

I see nothing in section 49, which prevents a Public Prosecutor; 
if he thinks it i» in the interests of the administration of justice, 
from withdrawing the case as against one of the accused for the 
purpose of calling him as a witness against the others. It may well 
be in the interests of justice that the Public Prosecutor should so 
withdraw so that such evidence should be given to help to secure a 
conviction against the others, In the same way for the same reasons 


(1) (1929) I. L. R. g6 Cale, 1093. (2) (1932) I. L. R. 60 Cale Gea. 
(3) (1935) 39 C. W. N. 698. 
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it may well be that the Court ought to give its consent to such 
withdrawal - 

The English case of Winsor v. Ths Queen (1) which was 
discussed by the referring Bench deals with this point. 

In that case two women-——Harris and Winsor—were in the first 
instance charged together with murder, The jury disagreed and 
were ditcharged. When the re-trial came on the accused Winsor 
was tried alone and Hanis was called to give evidence 
against her without having been first acquitted, or convicted and 
sentenced, or without a nolle prosegui having been entered 
ngninst her. 

Winsor was convicted and on n writ of error the matter came 
before a Court of Judges of the Queen's Bench, where the Judges 
considered the matter. 

Cockburn, C. J. at p. 31a said :— 

"I equally feel the force of the objection that the fellow prisoner 
was allowed to give evidence without having been first acquitted, 
or convicted and sentenced. I think it much to be lamented. In 
all cases where two persons are joined in the same indictment, and 
it is desirable to try them separately, in order that tbe evidence of 
the one may be received against the other, I think it necessary, 
for the purpose of insuring the greatest possible amount of truthful 
ness in the person coming to give evidence, to take a verdict of 
not guilty as to him, or if the plea of not guilty ba withdrawn by him 
and a plea of guilty taken to pass sentence so that the witness may 
give his evidence with a mind free of all corrupt irfluence, which 
the fear of impending punishment and the desire to obtain immunity 
to himself at the expense of the prisoner, might otherwise produce, 
This objection is not set forth on the record ; in a civil case a 
question as to the reception of evidence may be raised upon a bill 
of exceptions, but in a criminal case it cannot be raised upon the 
record so as to constitute a ground of error; we cannot therefore, 
take it into consideration. Whether this circumstance should have 
any influence elsewhere is a. matter upon which it is not for us 
to pronounce an opinion. ' 

“Under all the circumstances, I am of the opinion that in this 
case the facts warranted the exercise of judicial discretion, Judg- 
ment must be for the Crown.” 

Blackburn, J., at p. 320 said :— 

"[ may however observe, although the matter does not come 
before us, I do not think Harris was an inadmissible witness but 


(1) (1866) L. R. 1 Q B. 289. 


Vor. LXIIL] BICE COURT, 


being admissible she was completely witbin the category of accom- 
plices, It would be right to tell the jury to look at her evidence with 
great caution. I do not doubt that the judge did carefully caution 
the jury, nor do I doubt there was ample confirmatory evidence. 
I agree that it would be judicious as a general rule where the 
accomplice is indicted that the indictment as to her should be 
disposed of before she is called as a witness, so that the tempta- 
tion to strain the truth should be asslight as possible. I do not 
think that this is an objection as to the legality of the evidence, 
but ig a matter which affects the degree of credit which ought to be 
given to her testimony". 

Mellor, J., at p. 324 said :— 

"On an application made on the part of Crown, the prisoner 
was tried by herself; and Harris, although she had not pleaded 
guilty, ani although no verdict of acquittal was taken, was called 
as a witness. She was, therefore liable herself to be tried. I 
think the temptation held out by this course, especially to an 
ignorant witness, to give false evidence is very great: a witnesa 
ought always to give evidence without fear of any consequences 
pending over him. Iam however of opinion that the Judge on 
the second trial had no alternative but to receive the evidence, 
which I think was clearly admissible, although subject to strong 
observation aa to its weight". 

Lush, J., at p. 327 taid :— 

"The other objection relates to F admissibility of the 
evidence of Harris on the second trial As to that, it is 
enough to say that in my judgment her testimony was admis- 
sible". ' 

In Archbold's Criminal Pleading and Practice, 29th Edition 
(1934), page 463 under the heading “Competency of Witnesses" 
it is stated :— 

"Where it is proposed to call an — for the Crown, 
it is the practice: (À) not to include him ia the indictment ; 
or (B) to take his plea of guilty on arraignment:  JPimsor v. 
A.(r): or during the trial if he withdraws bis plea of not 
guilty ; &. v. Tomey (2) or before calling him eitber or (C) to offer 
no evidence and permit his acquittal; A. v Omen (3) or (D) to 
enter a nolle prosegui : R, v. Feargus O Connor (4).” 

In the same edition of Archbold at page 112 it is stated :— 

' "A nolle prosequi puts an end to the prosecution (see Gilchrist 


(1) (1866) L. R. 1 Q. B. 389, 590. (2) (1909) a Cr. App. R. 329. 
(3) (1839) 9 C. € P. 83. (4) (1843) 4 St, Tr. N, S. 935, 
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v. Gardner (1) and English authorities there cited); but does 
not operate as a bar or discharge or an acquittal on the merits. 
Goddard v. Smith (2); R. v. Ridpath (3) and the party remains 
hable to be re-indicted. It has been said that fresh process may 
be awarded on the same indictment. (Goddarl v. Smith (a) 
supra; Com. Dig. Indict (K) but this dictum appears not to 
be law", n 

During the argument before us it was contended tbat the 


Provisions of section 343 of the Criminal Procedure Code prevented 


the Public Prosecutor from applying for and the Court from 
consenting to, a withdrawal against one of the accused for the 
purposes of his giving evidence against his fellow accused. 

In Zhe Quten-Etapress v. Hussein. Haji (4) the same argu- 
ment was raised, and Candy, J. at p. 425 said: "Reference was 
also made by the learned Counsel to rection 343 ; but that evi 
dently refers to the examinaticn of tLe accuted under section 
342". In that care Whitworth, J. differed frem Candy, J. but 
Ranade, J., to whom the case was referred for firal decision agreed 
on the whole with Candy, J. 

That question’ does not arise because there is no evidence 
here that “influence by means of any promise or threat or other 
wise” was used to the accused person “to induce bim to disclose 
or withhold any matter within his knowledge” 

In Banu Singh v. Emperor (5) Mr. Justice Mitra and Mr. 
Justice Holmwood delivered a joint judgment in which at page 
1357 they said that : 

“Section 494 of the Code authorizes the Public Prosecutor as 
representing a Local Government in this country to withdraw a 
prosecution against any one of a number of accused persons, and 
thus obtain a verdict of discharge or acquittal ao far as such per- 
son is concerned. On such a discbarge or acquittal he becomes 
a competent witness against other persons accused of the same 
offence. The disability to be examined as a witness on oath 
against the persons, who are brought before the Court on the same 
indictment, may thus cease on the withdrawal of the indictment 
against him”. 

In the Emperor v. Har Prosad Bhargava (6), Mears, C. J. 
said p= 

(1) (1891) 1a N. S. W. Rep. (Lary) 184. 

(a) (1704) 6 Mod. 261 : 3 Salk. 245. 

(3) (1213) 10 Mod, 152, 


(4) (1900) I. L. R. 25 Bom. 422, (5) (1906) I. L. R. 33 Calc. 1353. 
(6) (1922) I. L. R, 45 All. 226 (ago). 


Vor. LXII.] HIGH COURT: 


“There is no provision of Indian statute law nor is there any 
provision of natural justice, which makes an accomplice as such an 
incompetent witness at the trial of another person in respect of 
the offence in the commission of which he was an accomplice. 
The prosecution is not evading the provisions of section 337 of the 
Criminal Procedure Code when it puts into witness box an accom- 
plice in the commission of the offence to which that sectlon does 
not apply. The matter was also considered in G. V. Raman v. 
Emperor (1), In that case the authorities, English as well as Indian, 
were considered by Mr. Justice Dwarka Nath Mitter who said at 
page 1030, 

My conclusions, therefore, are (1) that section 337 of the Code 
does not suggest the idea that the only method of obtaining 
the evidence of a cc-accused against another is by tendering bim a 
pardon with all the safeguards mentioned in the said section ; 
(2) that the language of section 494 is very wide and gives a discre- 
tion to the Magistrate as to whether he wculd consent to tbe with- 
drawal of a prosection by the Public Prosecutor, such discretion 
to be exercised not arbitrarily, but must be based on 
correct legal principles ;(3) that the Chief Presidency Magistrate 
has not, in the present case exercised the discretion wrongly in 
relying on the discretion of the Public Prosecutor in withdrawing 
the prosecution against Bijay in order that his evidence may be 
available after his discharge against the petitioner Raman who has 
been jointly tried with bim on charges of conspiracy and 
cheating. ” 


On principle and authority therefore, I am of the opinion that 
the answers to questions (r) gnd (2) must be “ Yes”, 


I wish however to add this ; section 337 of the Criminal Proce 
dure Code which only applied to the offences of a more serious 
character therein specified, provides safeguards in the interests both 
of the Crown and the accused, 1 think in cases where section 337 
is available it is better that the accused should be dealt with under 
that section. 

I 2m however far from saying that even where section 337 can 
be applied it is contrary to law to discharge tbe approver under 
section 494(aj. It must be remembered that the approver dealt 
with under section 337 gives bis testimony with a contingent charge 
hanging over bis head ; also tl.at the evidence of an accomplice 
whether dealt with under section 337 or discharged under 494(a) 


' (1) (1929) 1. L, R. 56 Cak. 1023. 
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" In the trial of any case under this Act, a Special Magistrate 
shall follow the procedure prescribed by the Code for the trial of 
warrant cases by Magistrate : 

Provided that the Special Magistrafe shall not be bound to 
adjourn any trial for any purpcse unless such adjournment is, in 
his opinion, necessary in the interests of justice. 


(2) In matters not coming within the scope of T à 
the provisions of the Code, so far as they are not inconsistent with 
this Chapter, shall apply to the proceedings of a Special Magistrate ; 
and for the purposes ofthe said provisions the Special Magistrate 
shall be deemed to be a Magistrate of the first class ". 


Section 34 reads as follows :— 


“The provision s of the Code and of any other law for the time 
being in force, in so far &s they may be applicable and in so far as 
they are not inconsistent with the provisions of this Chapter, shall 
apply to all matters connected with, aiising from or consequent 
upon a trial by Special Magistrates, ” 

Section 337 of the Code of Criminal Procedure gives power, in 
the case of certain offences of which the present is admittedly one, 
to certain tribunals including Magistrates of the First class of which 
the Special Magistrate is one, as stated above, at any stage of the 
investigation or inquiry into, or the trial of the offence, with a view 
to obtaining the evidence of any person supposed to have been 
directly or indirectly concerned in or privy to thé offence, to tender 
& pardon to such person on condition of his making a full and true 
Gisclosure of the whole of the circumstances within his knowledge 
relative to the offence and to every other person concerned whether 
as principal or abett or, in the commiesion thereof, 


By section 1A the Magistrate shall record bis reasons for 
tendering the parJon. Ey sub-section (2) the person accepting the 
tender of pardon shall be examined "in the Court of the Magistrate 
taking cognisance of the offence and in the subsequent trial if any ”. 
By sub-section (2A), in every case where a person has accepted a 
tender of pirdon and bas been examined under sub-section (2), 
the Magistrate before whom the proceedings are pending shall, if 
he is satisfied that there are reasonable grounds for believing that 


Vor, LXTII.] HIGH COURT, 


the accused is guilty of an offence, commit him for trial to the Court 
of Session or High Court, as the case may be. 

(3) Such person, unless he is already on bail, shall be detained 
in custody until the termiaation of the trial. 

Section 339 provides for the subsequent prosccution of the per- 
son who has been conditionally pardoned if the Public Prosecutor 
certifies that, in his opinion, such person has not complied with the 
condition on which the tender was made. It also provides that such 
person shall “not be tried jointly with any of the accused, and that 
he shall be entitled to plead at his trial that he has complied with 
the conditions upon which the tender was made, in which case, the 
prosecution must prove that such conditions have not been 
complied with. 

Sub-section (2) provid es :— 

“ The statement made by a person who has accepted a tender of 
pardon may be given in evidence against him at such trial.” 

. Subsec tion (3) provides :— 

"No prosecution for the offence of giving false evidence in 
respect of such statement shall be entertained without the sanction 
of the High Court. ” 

Sections 339 A and 340, 341 and 342 contain further provisions 
for the protection of the pardoned person on or in respect of his 
trial for giving false evidence. 

In the present case after Nalini was put back into the dock, 
Gouranga was tendered pardon by the Special Magistrate under 
the provisions of section. 337 and his evidence was received against 
the three appellants, It is said that the Special Magistrate had 
no power to tendera conditional pardon under section 337 to 
Gouranga because the duty of the Special Magistrate was to try 
Gouranga and not to -pardon him. I cannot accept that view. 
The Special Magistrate was charged with the duty of trying the 
appellants together with Nalini and Gouranga. It not infrequently 
happens in atrial that the only way in which justice can be done 
is tbrough one of the accused giving evidence on behalf of the 
Crown and if this evidence is given according to law, there is 
nothing wrongin it though as the evidence of an accomplice it 
. is open to suspicion. Section 337 provides the terms on and the 
machinery by which the pardon, for the purpose of giving evi- 
dence, can be granted by the Magistrate, and in my view the 
Magistrate was acting within his powersin granting the conditional 


pardon, 
Jt was next contended that ths Spsciu Migistrate having 
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tendered a conditional pardon to Gouranga was bound, under 
section 337 (sÀ) to commit the other accused for trial to the 
Court of Session or the High Court but that as he was directed 
to try the accused himself and therefore could not commit them 
to the Sessions or the High Court, the whole cf the provisions 
of section 337 are nugatory in this case, from which it follows that 
if he is to try the accused, he cannot pardon any one of them 
under section 337. In my view this contention is not sound. 
Under section 26 (2) of the Bengal Suppression of ‘Terrorist 
Outrages Act, 1932, “the provisions of the Code so far as they are 
not inconsistent with this Chapter (that is, Chapter I1), shall apply 
to the proceedings of a Special Magistrate” ; and by section 34 
of the same Act “the provisions of the (Criminal Procedure) 
Code in so far as they may be applicable and in so far as they 
are not inconsistent with the provisions of this chapter (that is, 
Chapter II), aball apply to all matters connected with, arising from 
or consequent upon a trial by Special Magistrates”, From that 
it follows in my view that the Magistrate may, acting under gection 
337 (1) tender a conditional pardon, and under section 337 (2) 
examine the pardoned man asa witness in his Court, but must 
acting under the Bengal Suppression of Terrorist Outrages Act, 
1932 try the accused himself instead of committing him for trial 
to the Court of Sessions or the High Court as section 337 (2-A) of 
the Code provides. 

In the Case of Addu? Majid v. Emperor (1) a Special Magistrate 
tried certain prisoners under the provisions of Ordinance II 
of 1932. The Ordinance provides in section 37 (1) :— 

"In the trial of any case under this Ordinance a Special Magis- 


“trate shall follow the procedure laid down in sub-section (1) of 


Section 32 for the trial of cases by a Special Judge”. 

Sub-section (a). 

"In matters not coming within the scope of sub-section (r) 
the provisions of the Code in so faras they are not inconsistent 
with this Ordinance shall apply to the proceedings of a Special 
Magistrate ; and for the purposes of the said provisions the 
Special Magistrate shall be ceemed to be a Magistrate of the 
first class". 

Section 52— 

"The provisions of the Code and cf any other law for the 
time being in force, in so far asthey may be applicable and in 
so far as they are not inconsistent with the provisions of this 


(1) (1932) I. L. R. 60 Calc, 652. " 
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Ordinance aballapp ly to oll matters connected with, arising from 


or consequent upon atrial by special criminal courts constituted 


under this Ordinance ". 

It wil be noticed that sections 37 and 52 of the Ordinance 
are respectively essentially the same as sections 26 and 34 of the 
Bengal Suppression of Terrorist Outrages Act, 1932. In Abdul 
Majid’s cise (1) one of the accused was granted a conditional 
pardon under section 337 by the Special Magistrate and he then 
proceeded to give evidence sgainst his cc-occused before the 
Special Magi strate who dealt with the case and senterced the 
prisoners. It was objected cn appeal that the Special Magistrate 
hal no power to tender a conditional pardon and afterwards dis 
pose of the case limself, irstead cf sending it to the Sessions or 
the High Court. The appeel from the convicti n. was dismissed. 
Rankin, C. J. at pege 64 said “It is right to notice tbe conten- 
tion that was put forward to the effect that the proceedings before 
the Special Magistrate were bad. It is said that his having ten- 
dered pardon to approver (Subsection a (a) of section 337 
Criminal Procedure Code) made it cbligatory upon him to commit 
the accused for tiral to the Court of Sessions. It is not disputed that, 
under the Ordinance (II of 1932) ke certainly could not commit the 
accused for trial to any Court of Sessions When we look at the 
Ordinance, we find that there isan express provision that the prc- 
visions of the Code ara to apply in the case of Special Magistrates 
80 far as they are not inconsistent with the Ordinanca and similar 
phrasing is used more elaborately in section 52 and also in 
connection with Se:sions Judges in Section 32, It makes no 
difference whatever, so far as I can see, whether the Magistrate 


tendering the pardon had been the District Magistrate and not 


the Magistrate trying the case. The provisions of sub-section 
(2-A) would apply equally, whoever had been the Magistrate 
tendering the pardon and it is quite clear that the Special Magis 
trate is the Magistrate who, under the Ordinance, is to try the 
case. Unless, therefore, we were to hold that no approver could 
ever give evidence before a Special Magistrate, the appellants 
would not succeed in making the argument logical. But it is 
quite clear that in so far as the Ordinance is inconsistent with sub- 
section (a-À) the Ordinance prevails and there is no ground for 
supposing tbat it is impossible for the Special Magistrate to hear 
the evidencs”. 

In my respectful view the judgment of Rankin C. J. is correct 
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and applies to the present case, Abdul Majid's case (1) was followed 
by Mr. Justice S. K. Ghose and Mr. Justice Henderson in the 
case cf Mohammad Saleuddin v. Emperor (2) and also by Mr. 
Justice Guha and Mr, Justice Nasim Ali in two unreported cases— 
Appeals Nos. 844 and 845 of 1933. Fur the reasons I have given 
above, I am of opinion that the answer to questions Nos. 3 and 4 
in each case, is "Yes". 

Mukerji, J. :—I agree inthe crder that my Lord the Chief 
Justice proposes to make in these appeals, setting aside the com- 
victions and sentences of the three appellants concerned in them. 
Quite apart from any question of regularity or otherwise of the 
proceduie adopted at the trial of the prisoners, the evidence of 
the approver Gouranga, which forms the backbone of the case 
against them, is, to my mind, utterly unconvincing. And if that 
evidence requires corroboration, aa in my opinion it does if the well 
established rules as to the necessity for corroboration of the evr 
dence of an approver are to be applied, the corroboration, such as 
there is in the other evidence and circumstances of the case, fails 
to reach the requisite standard, either in quality or in quantity. 
On the question of procedure there was in the trial one irregularity 
far more serious than others, if any, to which my Lord has referred 
in his judgment, and’which in its character isso fundamental that . 
it is impossible to uphold the result in which the trial ended: I 
mean the illegality of putting Nalini back into the dock asa co- 
accused with the prisoners and so deriving them of the opportunity 
of crosecramining bim after he had been examined as a witness for 
the prosecution. It did not matter in the least, so far as this part of 
the procedure is concerned, that Nalini's evidence, as against the 
prisoners, amounted to very little; he had been examined as a 
witness against them and they had an undoubted right to get from 
him such evidence as they could, by questioning him by way of 
cros*examiration. The adoption of a procedure which put it 
beyond the power of the prosecution to tender Nalini for such pur- 
pose and thus depriving the prisoners of a right which they never 
lose under the law except under certain specified conditions of 
which this certainly is not one, has vitiated tbe trial altogether. 
These are my views on the matters that have arisen on this 
Reference, apart from the questions which have been specifically 
referred for our decision. 

Turning now to the four questions which the referring Bench has 
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formulated for our decision they may be conveniently dealt with oe 
in two groups :— Questions (1) and (3) in group 1 and questions (3) 1936. 
and (4)in group 2. The former raises the question whether ths 4, ha Sinha 
Court may consent to the Public Prosecutor withdrawing from the 
proseculion of any person, under the provisions of section 494(a) of 
the Criminal Procedure Code for the purpose of obtaining that Muberrn T 
person’s evidence as a witness. And the latter raises the question 
whether a Special Magistrate appointed under section 24 of the 
Bengal Suppression of Terrorist Outrages Act, AII of 1932, has 
power to tender a pardon, under the provisions of section 337 of 
the Code of Criminal Procedure or otherwise. 
Upon the view that I take of the matters involved in thess 
questions it would be more logical for me to deal with the second 
mattcr first I may say at the outset that I have not been able to 
understand why the words ‘or otherwise’ have been appended in 
question (3), for 1 am not aware, nor have I heard avything in ths 
course of the arguments before us, that there is any power in a 
Magistrate to tender a pardon under any law other than the provi- 
sion contained in section 337 of the Code. For reasons I shall 
presently give, I am unable to agree with my Lord in answering the 
question in the affirmative, 
The jurisdiction of Special Magistrates to try offenders is con 
ferred by section 25 of the Act, the words of which in my opinion 
are very important. The relevant words are :— 
(1) Where in the opinion of the Local Government etc. 
esses». There aro reasonable grounds for believing that any 
person has committed a scheduled offence etc.............the Local 
Government or the District Magistrate, as the case may be, mav, 
by order in writing, direct that such persons shall be tried by a 
Special magistrate. 
* (2) Where in the opinion of the Local Government there are 
reasonable grounds for believing that any person has committed 
QtC....eceeereeethe Local Government by order in writing, direct that 
such persons shall be tried by a Special Magistrate. ” 
There can be no question upon the plain words of the section 
that what the Special Magistrate may be directed to do by the Local 
Government or the District Magistrate, as the case may be, is that 
a person who comes within the purview of the section shall be 
tried by him, What is the meaning of the word “trial” used in 
connection with a proceejing in Court? The word is not defined 
in the Act or in the Code of Criminal Procedure, parts of which 
have been incorporated into the Act by the Act itself. The word 
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M therefore bas to be understood in its ordinary lexicographical 
1936 meaning. ''Trial ” is the ** the hearing of a cause, civil or criminal, 


Harthar Sinha before a Judge according to the laws of the land. “ Trial” isto find 
out by due examination the truth of the peint in issue or question 
between the parties, whereupon judgment may be given” 
Mte F. (Wharton's Law Lexicon, quoting Co. litt, 1246). In Oxford 
Dictionary the meanings of the word given under the heading 
“Iaw” are: " The examination and determination of a cause by a 
judicial tribunal; determination of the guilt or innocence of an 
accused pérson by a Court. 2. The determination of a person's 
guilt or innocence, or tbe righteousness of his cause by a combat 
between the accuser and the accused”, etc. It is this idea of the 
determination of the guilt or innocence of the persons who is tried 
that forms the fundamental conception of the trial that is held in 
respect of him, When, therefore, some competent anthority directs 
that an accused person shall be tried, the trial that is to take place 
can end only in one or other of the recognised forms in which the 
tríal can terminate: under the Code of Criminal Procedure such 
forms are,— conviction, acquittal, discharge ; i. e. finding him guilty 
or not guilty or finding that there is no case against bim or that the 
charge is groundless, In my opinion, it is a point of importance 
to note that the words used in the section are that “suck gersons 
shal be tried". And Iam further of opinion that if a Magistrate 
proceeds to tender pardon to an accused person he stops his trial 
and does something which he has n> jurisdiction to. do. He 
thereby ceases to proceed with the trial of that particular accused 
person, the object of which is to determine his guilt or innocence 
_and does something which is not covered by the direction under 
which he haa jurisdiction to act. No doubt, in acase in whicha 
prosecutor withdraws from the prosecution of an accused, the trial 
of that accused is also stopped; but such act is the act of the 
prosecutor, 


But it may be said, as indeed it has been said, that there are two. 
other sections of the Act which should not be overlooked, 
Sections 26 and 34. 

Section 26 says,—- 

' (1) In the trial of a case under this Act a Special Magistrate 
shall follow the procedure prescribed by the Code for the trial of 
warrant cases by magistrates : 

Provided that the Special Magistrate shall not be bound to 
adjourn any trial for any purpose unless such adjournment is, in 
his opinion, necessary in interests of justice, 
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2) In matters not coming within the scope of sub-section (1) the 
provisions of the Code, so far as they are not inconsistent with this 
Chapter, shall apply to the proceedings of a Special Magistrate, and 
for the purposes of the said provisions the Special Magistrate shall 
be deemed to be a Magistrate of the first class,” - 

“34. The provisions of the Code and of any other law for the 
time being in force, in so far as they may be applicable and in so 
far as they are not inconsistent with the provisions of this Chapter, 
shall apply to all matters connected with, arising from’ or com 
sequent upon a trial by a Special Magistrate. ” 

On a reference to these two sections of .the Act and especially 
to the latter, it has been contended on behalf of the Crown that 
there is no reason why the provisions contained in section 337 
of the Code of Criminal Procedure should not apply to a trial 
by a Special Magistrate to the extent that it is not inconsistent 
with the provisions of Chapter II of the Act, in which sections 
24,25, 26 and 34 occur Now it is agreed onal! hands that a 
Special Magistrate has no power to make an order of commit- 
ment to the Court of Session. But it will bs seen that that is 
50, not because of any express provision contained in the Act 
but only because such Magistrate is only authorised by the pro- 
vision which lays down his jurisliction, namely section 23 of the 
Act, to try the accused, and for no other reason, To deprive 
him of his jurisdiction to commit, which as a Magistrate of 
the first class trying & warrant cass he undoubtedly has. under 
proper circumstances, it is the meaning of the word trial 
I have referrel to above that is assumed, There it is his 
duty to try as distinguished from his power to commit for 


trial; that is relied upon. Why should not then the same mean” 


ing of the word “Trial” be appealed to in-order to hold that he 
is not competent to tender a pardon? To explain the matter 
further I give an illustration, The procedure of the trial of 
warrant cases is detailed in Chapter X XI of the Code. Under 
section 254 of the Code when the Magistrate holding & trial under 


that procedure finds thata grina facie case has been made out 


against an accused person he frames a charge; but he does so 
only if he finds that the offence rima jacie disclosed is one which 
he is competent to try and which could be adequately punished 
by him. But if he finds that the offence disclosed is one which, 
though he is competent to try, cannot be adequately punished by 
bim, he adopts the procedure laid down in section 208 of the 
Code; that is to say, being satisfied that there are sufficient 
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grounds for commitling the accused for- trial frames a charge, 
and resorts to the procedure in the sections following which lead 
upto the commitment. Now, a Special Magistrate is empowered 
by section 27 of the Act to pass any sentence authorised by law, 
excepta sentence of death or of transportation or imprisonment 
for a term exceeding seven years. If he finds a grima facie case 
made out and he is competent to try for the offence but cannot 
adequately punish the offender, he cannot commit the accused 
to the Court of Sessions but has got to try the accused all the 
sume, and give him such sentence as he may. Why? Only 
because he has been asked to try the accused; that is to say 
determine the question of his guilt and bring the trial to a 
recognised form of termination. If this meaning of the word 
“trial” debars him from making an order of commitment, it is the 
same meaning which, in my opinion, debara him from tendering 
a pardon. 

My second reason for holding that a Special Magistrate cannot 
avail of the provision as to tendering pardon is that I am not 
prepared to read section 337 of the Code except as laying down 
one complete and indivisible procedure relating to an incident 


‘in the trial of the case namely as to tender of pardon to an 


accomplice, I use the expression “trial of a case” advisedly 
because the scheme of the Code, asI understand it, is to deal 
with offences and cases relating to oftences and not with offenders, 
Under the Code itis the offence of which cognisance is taken 
and trial is held, it is the case relating to the offences which 
are committed to the Sessions and soon. The position is very 
different under the Act, for the direction is that it is the person 
who shall be tried. But be thatas it may, an investigation into 
the history of section 337 of the Code, tracing its origin to the 
Code of 1861, and noting the successive changes that it under- 
went in the Codes of 1872 and 1382 and then in the present Code, 
has convinced me that the provision first got into the Code as 
one particular incident in the trial, and that the mere fact that 
in the Code of 1872 that provision was divided into several 
paragraphs and later on in the Code cf 1882 and in the present 
Code the same provision was divided into several sub-sections 
would not justify us in reading that one provision as consisting of a 
group of provisions, separate and separable from one another. For 
over sixty years, since 1872, every Magistrate tendering a pardon 
has known that by doing so he is taking a step which, if it 
succeeds, will deprive him of jurisdiction to try the accused 
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persons other than the accused person who is pardoned and it 
is only if the step fails that he would be able to proceed with 
the trial against all the accused persons including him. When he 
takes the step he expects to get rid of the trial, and it is therefore, 
to my mind a step which cannot be regarded as a legitimate step 
open to & Special Magistrate to take. Besides the right of the other 
accused parsons to have the case committed, in case the tender of 
pardon is accepted and the pardoned accused is examined asa wit- 
ness is a right which is #0 concomitant to a right to a fair trial that in 
the absence of an express declaration by the legislature to that effect 
I should not be prepared to hold that the legislature has taken away 
-that right, not openly, but by a side wind asit were. I am not 
prepared, therefore, to take section 337 of the Code in compart- 
ments, and to hold that all the compartments, with the exception 
of that which ensures the nght to have the case committed to the 
Court of Session, may be availed of by the Special Magistrate, 

As regards the cases mentioned in question (4) namely, dédu/ 
Majid v. Emperor (1) Mohammad Saleuddin v. Emperor (2) and 
Appeals Nos, 844 and 845 of 1923, I find that it is the first one 
on which the others depended. So far as the first one is concerned 
itis no doubt a case, not under the Act with which we are con- 
cerned but under Ordinance II of 1:32 but its authority in my 
opinion is not to be discounted on that ground, for the two pieces 
of legislation are almost pari materia. On reading the decision 
with care, however, I have come to be of opinion that the conten- 
tion that a Special Magistrate has no power to tender a pardon 
under section $37 of the Code, wh.ch is the question before us, was 
not the contention urged in that ense, What was contended in that 
case was that a Special Magistrate having tendered pardon to the 
approver was bound to commit the accused for trial to the Court 
of Session. This contention was overruled op the: ground that 
unless the Court were to hold that no approver could ever give 
evidence before 2 Special Magistrate the appellants would not 
succeed in making the argument logical because it was quite clear 
that under the Ordinance the Special Magistrate was to try the case. 
At the end of the decision there is an observation that "there is 
no ground for supposing that it is impossible for the Special Magis- 
trate to hear the evidence". But no reasons are given in support 
of this proposition, and it does not appear that any ground for that 
supposition was at all put forward for the consjderatjon of the Court, 


(1) (1932) I. L. R. 60 Calc. 652, 
(2) (1935) 39 C. W. N. 658. . 


THE CALCUTTA LAW JOURNAL, [Vor. LXIII. 


So far therefore as the second group of questions is concerned, 
ray answers are the following : | 
Q. 3 No | 

Q. 4. Thecase of Abdul Majid v. Emperor (x), if it meant 
io decide to the contrary, and the other cases referred to in 
the question, in so far as they did so decide, were wrongly 
decided. 

I now take up the first group of questions, So far ss this 
part of the Reference is concerned, I cannot help thinking—and 
I say this with the utmost deference to the referring Judges—that 
it disclóses some misconception as regards the law such as it 
undoubtedly is, The proposition contended for is that section 494 
ofthe Code is ndt intended to and may not be used for the pur- 
pose of obtaining .the evidence of an accused. This proposition 
has been sought to be supported by the following process of 
reasoning: Firstly, there is section: 337 which makes special 
provisions for this purpose and contains proper precaütions and 
safeguards under which tainted evidence of accomplices and 
approvers may be made available ; and therefore it is said—and 
here I quote the words used inthe Reference,—"If, therefore, 


‘in guch circumstances’ it was open to the prosecution with the 


consent of the Court to proceed by way of section 494, instead 
of section 337, the whole of tbe salutary safeguards provided in 
the latter section could be avoided and the section nullified.” 
Secondly, it has been pointed out in the Reference that while 
isection 337 specifically lays down the procedure for taking such 
tainted evidence and finds place in Chapter XXIV headed 
“General provisons as to inquiries and trials" in Part VI, "Pro- 
ceedings in Prosecutions,” section 494 comes under Chapter 
XXXVIII headed “Of the Public Prosecutor” in Part IX, 
“Supplementary Provisions’. And thirdly, as observed by the 
referring Judges,—“One of our main reasons for holding that sec- 


-tion 494 may not be used for the purpose of obtaining the evidence 


of an accused person is that, under (a) thereof, he is merely 
discharged and not acquitted and thus must give his evidence 
under fear of further prosecution. 


So’ far as the first of these reasons is concerned it seems to 
have been overlooked that section 337 is available for obtaining 
the evidence of approvers not in all trials but only as regards 
trials concerning some graver offences. Curiously enough, the 
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same misconception appears to pervade the arguments that were 
addressed to the Court in the cass of C. V. Raman v. Emperor 


(1) in which the position taken up was that "if section 494 could- 


serve such a purpose, section 337 would be redundant", To make 
these arguments logical, therefore, it will have to be maintained 
that the legislature never intended that in case of lesser offences, 
evidence of approvers and accomplices should be ever availed of. 
That argument would be too bold to deserve consideration ; and 
indeed the referring Judges have nowhere suggested that that 
should be position in law. Such a position would be utterly 
untenable and would find no support whatever in any decision 
of any Court in this country, so far ; wbile on the other hand any 
amount of authority may be cited in support of the position that 
so long asan accomplice is not jointly tried, he is a competent 
witness at the trial of his confederates, whether such accomplice 
is not to be tied, or is awaiting trial or has been tried and 
convicted or acquitted or discharged. If section 494 may not be 
used for withdrawing a prosecution, as against an accused person 
who is being jointly tried with others, there would be no means 
left to examine him as a witness against the others in a cate in 
which section 337 is not applicable. And if it be permissible to 
examine an accomplice as such witness when he is not to be tried 
or has been already tried, whatever the result of such trial may 
have been, there is hardly any reason apparent why by simply 
putting him forward asa co-accused for a time the prosecution 
is precluded from using him as such witness The existence of 
section 337 therefore to my mind does not necossarily exclude the 
idea of section 494 being used for a similar purpose. 


As regards the second reason, it should not be overlooked that 
the Code only deals with such matters as havea direct bearing 
upon the procedure which obtains in it, Section 337 with its 
provision for tendering pardon, examining the pardoned accused 
asa witness if he accepts the pardon and so on, lays down the 
procedure for these purposes; and such procedure appropriately 
finds mention in Chapter XXIV headed “General Provisions As 
. To Inquiries And Trials" in Part VI ‘ Proceedings in: Prosecutions”. 
Section 494 concerns withdrawal of prosecutions which, except 
for the consent which the Court may or may not give for the 
purpose, is a matter falling within the authority and function of 
the Public Prosecutor and so not inaptly it has been placed in 
Chapter XXXVIII headed, “Of the Public Prosecutor” in Part 
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IX, “Supplementary Provisions”. Iam not of opinion that any 
assistance is derivable for our present purposes from the fact that 
the sections are placed as stated above. 


As regards the third 1eason, all I desire to state is that the 
Indian Legislature has nowhere, except in section 337 of the 
Code, shown any such a anxiety asit has been credited with by 
the referring Judges, namely that it intended to exclude evidence 
given by an accused person under fear of further prosecution. 
However salutary the principle may be that a person who is under 
fear of further prosecution should not be trusted to give true 
evidence, that principle finds no expression in any enactment. 
And even according to the procedure contained in section 337 
the pardoned approver is not totally free from the apprehension 
of a further prosecution, The referring Judges have expressed 
the view that Mitter J., was under a misapprehension in his 
appreciation of the English law on the subject. My Lord hes 
already dealt with this matter in his judgment, In construing 
the provisions of the Code in which the procedure to be followed 
has been detailed, we need not assume that the principles of 
English criminal law, either substantive or procedural, were in- 
tended to be adhered to. Onthe contrary as pointed out by 
Lord Halsbury, L. C. in Aie? v. Ze Queen (1) the words of the 
statute by virtue of which the Indian Legislature has enacted the 
Indian Acts, “are words under which the widest departure from 
criminal procedure as is known and practised in this country 
(meaning England) has been authorized in Her Majesty’s 
Dominion”. 

-I have had occasion to consider the terma of section 494 
in the case of Giribala Dasi v. Madar Gasi (1) and I then ~ 
said ; 

"The legislature not having defined the circumstances under 
which an withdrawal is permissible, it would not be right to attempt 
tolay down any hard and fast rule circumscribing the limits with- 
in which an withdrawal may be made. * * * * 
Section 494, in my opinion, contemplates action to be taken more 
often than not, upon circumstances extraneous to the record of the 
case : inexpediency cf a prosecution for reasons of State, necessity 
to drop the case on the ground of public policy, credible informa- 
tion having reached the Government as to the fnlsity of the evi- 
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dence by which the prosscution is supported and other matters of 
that description," E 

I adhere to the view that I thus expressed of the general scope 
of section 494. If the prosecution, in order to avail of the evi- 
dence of an accused as against his co-accused consider it necessary 
to withdraw from the prosecution as against bim the section, in 
my opinion, would warrant such 2 course on the ground of public 
policy. But the withdrawal is dependent on the consent of the 
Court, and therefore the Court, in order to see whether it should 
consent or not, will have to enquire into the reasons which prompt 


the withdrawal. And if the Court finds that section 337 with — 


its statutory safeguards is open to be availed ‘of it will be a sound 
exercise of its discretion to withhold consent, So also I should 
think the Court would bs justified in withholding consent if it 
finds that the expected evidence will not be relevant or material 
or necessary, Similarly perhaps would the Court be right in 
refusing to consent if it finds thatthe accused in whose favour the 
withdrawal is proposed was the principal offender and the purpose 
will be equally achieved if the case as against some other accused 
who took a lesser part in the offence is allowed to be withdrawn, 
But no hard and fast rule can possibly be laid down for the 
guidance of the Courts as regards a matter which is essentially a 
matter of discretion. 

It will be noticed that Question (1) of the Reference is con 
fined to clause (a) of section 494. Apparently the referring Judges 
were of the view, and that obviously is the correct view that 
none of tke reasons upon which their view of cl (a) is based will 
support such view in respect of cl (b) It is clear, therefore that 
if that view is to be accepted it will have to be held that one part 
of the section may be legitimately used for getting the evidence 
and the other cannot. The correct view to take of section 494 
in my opinion, isto hold thata withdrawal under that section 
either under cL (a) or under cl. (b) isa simple withdrawal--uncon- 
ditioned and unconditional. The Court is concerned only with 
the question whether the ground for the proposed course is such 
as should justify it in giving its consent. If the Court finds that 
the object of withdiawing from the prosecution is to availof the 
evidence of the particular accused and the circumstances of tha 


case are such that it would further the ends of justice to have his. 


evidence and that section 337 is inapplicable, the Court will not be 
wrong in giving its consent, What the Public Prosecutor will or will 
not do thereafter, in & case in which the withdrawal has been under 
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cl, (a) with - the eftect of a discharge is a matter which is no com 
cern of ths Court But I think it is only fair that I should say 
that I have nevar in my experience coms acrossany case, except 
this one, in which when the evidence of the discharged accused 
has failed to reach the required standard he bas been again put 
on his trial for the same off:nce. Ifa Public Prosecutor who 
makes an application for withdrawing from prosecution against 
some accused person has some idea concealed in bis mind that 
in case thataccused does not give true and proper ,evidence he 
will again put him up for trial for the same offence, then he enter- 


' tainsin his mind a desire or a hope that is unknown to the law, 


which itis his duty to respect. Anda course of that kind though 
there is nothing expressly said against it anywhere iu the law 
would produce what in any view would be a most unseemly 
spectacle. Unfortunately, such treatment was meted out to Nalini 
in the present case. 

My answers to the first gr up of questions are the following : 

Q. zx— Yes, but not ina case in which section 337 of the Code 
may be availed of. 1 

Q. 24—-Yes: because Raman v. Emperor (1) was a case in 
which section 337 of the Code was not applicable. 

It follows: from the answers that 1 have given to the four 
questions referred that, if I were to decide these appeals upon the 
points raised in these questions, I would have held that it was 
illegal on the part of the Special Magistrate to examine Gouranga 
as a pardoned accomplice, and therefore his evidence could not: be 
used against the appellants; and that Nalini was rightly allowed 
to be examined as a witness on his discharge under section 494: 
of the Code, But in any cass, as I have already said Nalini not. 
having been tendered for croseexamination, the whole triul was 

Panckridg’e, J. :—Since the facts have been set out in full in 
the Judgment of my Lord the Chief Justice I need not recapitulate 
them. 

The learned Advocate-General concedes that the evidence on 
the record does not justify him in asking the Court to affirm the 
conviction of the appellants. He also concedes that the ‘course 
taken by the prosecution in reviving the proceedings against Nalini 
in such circumstances that the appellahts wera deprived of their 
right of croseeximinstion is an irregularity, which apart from the 
merits of the case, makes it impossible for the crown to succeed, 


(1) (1929) I. L. R. $5 Calc, 1023. 
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The only course therefore open to us is to allow the appeals and 
acquit the appellants. , 

I have no doubt that in these circumstances we should, strictly 
speaking be justified in declining to answer the questions pro- 
pounded by the Division Bench, on the ground that the appeals can 
be disposed of without answering them. I think however that it is not 
desirable to take this course first, because it was not until we had 
‘heard an elaborate argument on behalf of the appellants on the 
points raised by the Division Bench that the Advocate-General 
informed us of the position taken up by the Crown, and, secondly, 
because I understand that the same points arise in appeals now 
pending, and it appears reasonably certain that sooner or later the 
decision of a Full Bench will be necessary. 


In considering the first two questions we must of. course leave 
out of account the irregularities which occurred subsequent to the 
consent given by the Special Magistrate to the application of the 
Public Prosecutor to withdraw from the prosecution of Nalini under 
Criminal Procedure Code section 494. In other words, we must 
assume that Nalini never again became a co-accused with the 
present appellants, and that the present appellants had all the 
Opportunitiss of cross-examining him that the Code provides in the 
trial of warrant cases by Magistrates. : 


Í turn now to the first question :— 


(1) Whether the Court may consent to the Public Prosecutor 
withdrawing from the prosecution of any person, under the provi- 
sions of section 494(8) of the Criminal Procedure Code, for the 
purpose of obtaining that person's evidence as a witness. 


The question is framed in precise language and rightly so. We 
are only called upon to consider those cases, where the circum- 
stances are such that, if the Court in its discretion permits the 
Public Prosecutor to withdraw, the result of such permission will be 
that the accused is discharged under section 494(a) I wish to 
emphasize this because the appellants have sought to establish a 
. proposition, much wider than is necessary for a negative answer to 
, the question. 

.It is plain that what impressed the Division Bench was that, in 
their opinion no reliance cap be placed upon the evidence of. a 
"witness who, being discharged and not acquitted, is still in jeopardy 
of again being accused and ultimately convicted of the offence in 

respect of which he was originally an accused. They say (P. 117, 
L. 26):— 
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“The witness would give his evidence well knowing tbat under 
section 494(a) he had only been discharged, and that he remained 
liable to be harassed with another trial unless his evidence were 
considered by the prosecution to be satisfactory, and favourable 
to their case, This was what happened to Nalini in the present 
case, Evidence given under such an apprehension would not be 
likely often to be reliable. " 

The appellants however argue that at no stage of a trial before a 
Magistrate should the Public Prosecutor be permitted to withdraw 
from the prosecution of one of a group of accused for the purpose of 
obtaining his evidence against the others, They base their conten- 
tion not so much on the quality of the evidence so obtained, as on 
the apprehensions, which it is suggested, the consent of the Magis- 
trate will cause in the minds of the remaining accused. It is pointed 
out that where a Magistrate tenders a pardon under Criminal 
Procedure Code section 337(1), the Magistrate, if he thinks that 
there are reasonable grounds for believing that the accused is guilty 
of an offence, must under sub-section 2(a) commit him for trial to 
the Court of Session or High Court even although the case is one 

triable by himself, 

It is suggested that the reason for ‘this is that in giving his 
consent to the withdrawal the Magistrate is " helping the prosecu- 
tion? and that thereafter the remaining accused persons will 
suspect, possibly quite unjustifiably, that the Magistrate has made 
up his mind as to their guilt. 

Reference was made to Paban Singh v. The Emperor (1) where 
it was held that a Magistrate, specially empowered under ssction 3o 
Criminal Procedure Code to try cases exclusively triable by & Court 
of Session, could not after tendering a pardon under section 337 
(1) try the case himself, and that he was subject to the restrictions 
imposed by section 337 sub-section (4) as it then stood. This case 
does not appear to me to throw any light on the matter, I asked 
Counsel for the appellants whether, if the proposition for which 
he was arguing was correct it did not follow as a result, that it 
would be impossible in a trial before a Magistrate for the prosecu- 
tion to tender the evidence of an approver except in those cases 
covered by section 337 (1). In reply to my question Counsel 
stated that it would always be open to the prosecution to have 
the accused tried separately, in which case each accused person 
would be a competent witness against or on behalf of such of his 
fellow accused as were being tried in different proceedings but 


(1) (1906) 10 C. W. N. 847, 848. 
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for the same offence: Amgress v. Durant (1); Akhoy Kumar 
Mookerjes y. LEsperor (2) I can only say that if such a course 
is legal as it apparently is, the objections to it are fully as strong 
asany that can be urged against permitting withdrawal from the 
prosecution under section 494. With regard to the narrower 
question propounded by the Division Bench, there is nothing in 
the Code to suggest that the legislature bas intended to fetter 
the discretion of a Court in giving its consent to withdrawal 
uhder section 494, where the circumstances are 8uch that the 
accused will be discharged and not acquitted. The discretion 
bowever is a judicial discretion, and it appears to me that in cases, 
where it is open to the prosecution to obtain the approver's evi- 
dence by applying for the tender of a conditional pardon under 
section 337 (1), the Magistrate must keep the provisions of that 
section before him when he exercises his discretion. I am dis 
posed to go further, and to say that asa general rule the discre- 
tion will be wrongly exercised in such cases if the consent is 
given before the charge is framed. For reasons that I shall give 
shortly I am of opinion that the Magistrate in this case had power 
to tender & conditional pardon under section 337 (1). No grounds 
have been suggestod why the Magistrate should not have tendered 
a conditional pardon to Nalini, and Iam therefore of opinion 
that he exercise] his discretion wrongly. 

Subject tothe observations I have made, I would answer ques 
tions r and 2 in the affirmative and I would remark that the case 
of Raman v. Emperor (3) was one to which section 337 Criminal 
Procedure Code had no application. I would also draw attention 
to and express my agreement with the observations of Mears, C. J. 
and Piggott, J., in Emperor v. Har Prosad Bhagwan (4). 

“There is no provision in Indian statute law nor is there any 
principle of natural justice, which makes an accomplice as such 
an incompetent witness in respect of the offence in the commission 
of which he was an accomplice. The prosecution is not evading 
the provisions of section 337 Criminal Procedure Code where it 
puts into the box an accomplice in the commission of an offence to 
which that section does not apply”. 

I have now to consider question Nos. 3 and 4. 

(3) Whether a Special Magistrate appointed under section 
24 of the Bengal Suppréssion of Terrorist Outrages Act, XII of 


(1) (1898) I. L. R. 23 Bom. arg. 
(3) (1917) I. L. R. 45 Calc. 720 ; 27 C. L. J. gt. 
(3) (1929; 1. L. R. 56 Cale, 1023. (4) (1922) I. L, R. 45 All. 226, 230, 
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1932 has power to tender pardon under the povisions of section 
337 of the Code of Criminal Procedure or otherwise. 

(4) Whether the cases of Abdul Majid v. Emperor (1), and 
Mohammad Saleuddin v. Emperor (2) and Appeals Nos. 844 & 
845 of 1933 were upon this pointrightly decided, , 

The relevant provisions of the Bengal Suppression of Terrorist 
Outrages Act, 1932, are the following :— 

Under section 24 the Local Government has power to invest 
any Presidency Magistrate and certain Magistrates of the first 
class with the powers of a Special Magistrate. Under section 25 
the Local Government has power by orderin writing to direct 
that a person suspected of committing certain offences (including 
the offences with which these appellants were charged) or offences 
under the Indian Arms Act, 1878, be tried by a Special 

Under section 26 sub-section (1) in the trial of any case under 
the Act such Special Magistrate 1s to follow the procedure pret- 
cribed by the Criminal Procedure Code for the trial of warrant 
cases by Magistrates. 

Sub-section a of section 26 is as follows: "In matters not 
coming within the scope of sub-section (1) the provisions of the 
Code so faras they are not inconsistent with this chapter, shall 
apply to the proceedings of a Special Magistrate and for the pur- 
poses of the said provisions the Special Magistrate shall be deemed 
to be a Magistrate of the first’ class. 

The only other relevant section is section 34: “The provisions 
of the Code and of any other law for the time being in force, in 80 
far as they may be applicable, shall apply to all matters connected 
with, arising from or consequent upon a trial by Special 
Magistrates,” 

What we have to decide is whether the provisions of section 
337(1) Cr. P. C. giving a Magistrate power to tender a pardon on 
condition that the person to whom the pardon is tendered do make 
a fall and true disclosure of the whole of the circumstances within 
his knowledge relative to the offence and the provisions of section 
337 (2) directing that every person accepting such a tender shall be 
examined as a witness in the Court of the Magistrate taking 
cognizance of tha offence are inconsistent, with the Bengal 
Suppression of Terrorist Outrages Act: for if they are notim 
consistent they will apply to trial by Special Magistrates by 
reason of sections 26(2) and 34 of the Act. 

The appellants submit that a broad interpretation is to be 

(1) (1933) I. L. R, 60 Calc. 652. (2) (1935) 39 C. W. N. 698. 
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given to the word “provisions” in sections 26(2) and 34. Section 337 
Cr. P. C, provides a definite machinery, whereby in certain 
cases the prosecution may obtain the evidence of an approver 
against his co-accused in cases tried by a Magistrate. First there 
is the tender of the pardon, then if it is accepted, exwmination by 
the Magistrate, then, if a prima facie case against the accused is 
made out, committal to the Court of Seasions or the High Court. 
It 11 argued that if section 337 cannot be applied in its entirety, then 
its provisons are “inconsistent” with the Bengal Suppression of 
Terrorist Outrages Act within the meaning of sections, 36(2) and 34 
ofthe Act. I agree with the contention that it makes no difference 
whether the section is sub-divided into numbered sub-sections, 
as it is now, or not so sut-divided, ns was the case before 1923. 
In my opinion however, the various powers and directions given 
to Magistrates by section 337 are so distinct and independent that 
each is a provision within the meaning of the local Act. The 
position would be differant if under the Code as soon asthe 
conditional pardon were accepted the Magistrate at once lost 
seizin of the case, and was bound to transfer it or commit the 
accnselto another Court, This however is not so, for under sub- 
section (2) the Magistrate has then to examine the person who has 
accepted the pardon, and his evidence becomes evidence in the 
case, Neither the power to tender the pardon, nor the obligation 
to examine the recipient of the pardon, can reasonably be said to 
be inconsistent with the local Act, though the obligation to 
commit the accused to another Court is admittedly so. Two 
other arguments must be noticed. It has been suggested that 
the Special Magistrate is only clothed with power to “try” the 
accused under section 25 of the local Act and not with the power 
to “pardon.” This argument seems to me to construe “try” and 
"trial" in an artificial and unnecessarily narrow fashion, Section 337 
Cr. P. C. is part of Chapter XXIV which contains “ General 
Provisions as to Inquiries and Trials” and the power to tendera 
pardon can be exercised “at any atage of the investigation or inquiry 
into or the trial of the offence.” In this case four persons were 
being tried together and in my opinion the Special Magistrate 
authorised under section 25(1) had all the powers which the Code 
confers on Magistrates trying such cases, save such powers as are 
clearly inconsistent with the local Act, Finally, the appellants base 
an argument on a comparison of the Bengal Suppression of Terror- 
ist Outrages Act, 1932 with Bengal Criminal Law Amendment 

Act, 1925. It is pointed out that by section 7 of the earlier Act, the 
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provisions of the Code, so far only ds they are not inconsistent with 
the provisions of, or the special procedure prescribed by, or under 
the Act shall apply to the proceedings of Commissioners appointed 
under the Act, and such Commissioners shall have all tbe 
powers conferred by the Code ona Court of Sessions exercising 
original jurisdiction. Under section s(1) the Commissioners have 
power to take cognizances of , offences without the accused being 
committed to them for trial, and in trying accused persone they 
are to follow the procedure prescribed by the Code for the trial 
of warrant cases by Magistrates. By section 8(1) Commissioners are 
given power to tender pardon. By sub-section (2) where the pardon 
has been tendered and accepted before the order for trial by 
Commissioners has been made, the provisions of section 337, (2) - 
and (3) are to apply as if the accused person had been committed 
for trial to the Commissioners. It is argued that sub-section (1) of 
section 8 shows that in the opinion of the legislature section 7 did 
not confer upon Commissioners the power to tender pardon 
given by section 338 Cr. P, C. to the Court of Sessions and 
the High Court. T 
Ido not think any guidance can be obtained from the former 
Act, asthe construction of the Act with which we are dealing 
seems reasonably clear. It may be the worda “after commit- 
ment” and “the Court to which commitment is made” in section 
338 Criminal Procedure Code seemed to the legislature likely to 
create a difficulty and that for greater caution section 8 was 
inserted in the Act of 1925. I have therefore, arrived at the 
conclusion that Questions 3 and 4 must be answered in the 
affirmative. The case Abdul Majid v. Emperor (1) which is 
referred toin question 4 and which has been followed in the sub- 
sequent cases, wasa case tried under Ordinance II of 1932 the 
relevant provisions of which correspond to sections 26 and 34 
of the Bengal, Suppression of Terrorist Outrages Act 1932. The 
argument is not reported, and it was suggested that the point 
now raised by the Divimon Bench was not decided in that case. 
Tt was sought to be inferred from certain observations of Rankin, 
C. J. that the case only decides that a Special Magistrate, who 
has tendered a pardon, has no powet to commit for trial under 
sub-section 2 (a) of section 337 Criminal Procedure Code, 
This view is perhaps confirmed by what is, in my opinion, an 
inaccurate and unsatisfactory head-note. Reading the whole of 
of the learned Chief Justice’s judgment I have no doubt at all 
(1) (1932) L L. R, 60 Calc. 65s. 
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that so ridiculous a submission as that the Magistrate had such 
a power was never made to him and that the point decided by 
that Division Bench was substantially the sume as the point formu- 
lated by the Division Bench making this reference. 

M. C. Ghose, J: I agree with my Lord the Chief Justice. 

Bartley, J: I agree that these appeals must be allowed on 
the merits, but that we should not therefore decline to answer the 
questions propounded by the Division Bench, though we are strictly 
speaking entitled to do 80, 

I am of opinion that all the questions so propounded must oa 
answered in the affirmative, 

On the first question, section 494 of the Criminal Procedure 
Code contains no reference to the object of withdrawing from a 
prosecution. It simply empowers the Public Prosecutor, with 
the consent of the Court to withdraw proceedings, and defines 
the effect of this procedure. 

Inthe case which we are called on to consider that eífect 
is the discharge of the accused. The section does not deal with 
what may happen .after that discharge or lay down any considera- 
tions which apply to the exercise of the Court's discretion to grant 
or refuse consent, 

In view of the provisons of section 337, the evidence of an 
accomplice is available to the prosecution; and the Court cannot 
besaid to make an improper use of its discretion in consenting 
to the discharge ofan accused on the ground that it is proposed 
to examine him as a witness. 

Nothing in the Code  expresely limits the discretion given by 
section 494 and the positon that a discharge for the purpose of 
obtaining the evidence of an accused is contrary to the spirit of 
the legislature does not appear to meto bein the least degred a 
sound position. 

It has been said -that such a procedure is by: way of bargain 
and should not be allowed ; secondly tbatit must tend to affect 
the confidence of the accused on trialin the impartiality of the 
Court, Now the law provides for a conditional pardon in specific 
cases. Ido not therefore think that there is anything contrary 
to its spirit if the Court consents to the withdrawal of a charge 
in order that that the accusel may be put into the witness 
box. . . 

Further the Court in the exercise of its discretion cannot 
refuse to consider the interests of all the parties who are ae 
fore it. i 
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I.agree however that in cases to which the provisions of 
section 337 apply, it is a better exercise of ‘discretion on 
the part of the Magistrate to use that section instead of sec- 
tion 49 -. s 

With regard to the third question referred by tbe Division 
Bench the answer depends on thé interpretation of a statute 
which modified the previous law governing the conduct of crimi 
nal trials, . 

I agree with the interpretation placed on the relevant 
sections of that statute in tbe judgment of Mr. Justice 
Panckridge, and cannot usefully amplify what has there been 


said. 
A. T, M. Accused acquitted, 
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Banking—Interesi —Fixed Deposit receiġtt— Deposit by firm belonging to joint 
undivided Hindu family ~ Paynient by Banxk—Receipt to be produced before 
payment—Renewal of deposit —Receipt to be sent in at dne date —Dispute 
beimeen members of the l/amily— Partition — Reference te arbitration— 
Clause in arbitration—Agreement to continue business and dealings of the 
family “In the present condition," Effect 0/—Date of repayment expired— 
Ne request to withdraw or renew at due date—Reguest for renemal after 
dus dats—Bank’s refusal—Less of interest—Claim for further interest 
after dua date. E 
The appellant, the manager of a jofat family business and malik of the joint 

undivided Hindu family, of which he represente one branch and N. represented 

another branch, made a deposit, as such manager, and in the name of the firm, 
with the respondent Bank of a lakh of rupees bearing interest at six per cent 
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per annum and requiring six months notice of withdrawal, On the day of P. C. 
depositing the money notice of withdrawal was given. The fixed deposit 1956. 
receipt provided that the receipt must be produced before payment thereon could — 


be made, and that if intended to be renewed the receipt shotiid be sent in at dae uu Nannbe 
date to prevent loss of interest. On the and October, 1926°N. gave the Bank Mal-Janki Das 

a Notice stating in effect thai he was one of the proprietors of the firm and that The Punjab National 
no moneys oa deposit in the firm name were to be paid to anyoae on its behalf Bank, Ltd., Delhi, 
without reference to him. Before the 1jth October, 1926, the date of the mE 
maturity of the receipt, a partition of tbe joint family property was resolved upon 

between the appellant and N., including a reference to arbitration to settle 

detalls, the terms'of which were embodied in a formal agreement of the aand 

December, 1926, of which the Bank had full notice as from that date. Clause 4 of 


the agreement effectually precluded either the appellant, or N., pending tbe final P4 
award, from claiming or taking poesession of the entirety of ahy of the joint m 
family property. Clause 7 provided “that up to the decision and partition the : 
business and dealings of the family of whatever nature they may be would tra 


continue in tho present oondition. But till the completion of the partition 
the arbitrator sha'] be authorised to make suitable arrangements temporarily in 
the business if itrequires alterations or pass an order which he deems proper, "' 
On the gth October, 1926, the Bank gare notice to the firm of the date when: the 
deposit fell due for iepayment. The appellant did not reply until the 11th ur 
March, 1937, when by his letter of that da'e he asked for renewal of the deposit ~, l 
but did not return the recelpt. The Bank declined. Two years later, onthe ! 7 
27th February, 1929, thé firm through the appellant as manager and Karta of the ja 
undivided- Hindu family, sued the Bank foc the amount of the deposit with accrued ^ — ., « 
intereet thereon. On the i»ue whether the firm was entitled to claim from the 

Bank interest after the date when the deposit fell due for repayment : 


Held. (1) The sult was entirely misconceived ; 2 r 


- 


(3) the Bank was liable to Pay only the interest which lt was by its contract 
bound to pay ; 


(2) the claim against the Bank for further Interest of damages cannot be 
maintainod ; 

(4) the effect of Clause 7 was not to bind the Bank by the appellant’s 
directions to deal with the deposit made on ‘the firm's account ; 


(s) apart from the agreement, the Bank was not in default in face of the 
protest of N. in refusing to accede to the appellant’s demand for renewal. 

Privy Council Appeal No. 73 of 1934, from a decree of the 
High Court of Judicature at Lahore (Tek Chand and Coldstream, 7/.) 
dated the 1sth March, 1933, which reversed a decree of the 
Subordinate Judge of Delhi, datà,! the srst August, 1929, 

The relevant facts are stated in the judgment of their Lordships, 

IV. Wallach for the Appellant: ‘The fixed deposit was made by 
Benarai Das as manager of the firm in the name of the firm, and 
the Bank was not entitled to demand that the firm should senda 
letter signed by all the partners of the firm and especially by Nanak 
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Chand before carrying out the instructions of the firm. In con- 
sequence of paragraph 7 of the reference to arbitration there was an 
agreement between the members of the firm that the business was 
to be carried on just as before and Benarsi Das remained in 
management of the firm. I would be entitled to interest as from 
the date of my demand for renewal, the 1rth March, 1927. The 
period between the date when the deposit fell due for repayment 
and the date of the notice of demand for renewal must be excluded. 
The Bank was not told at any time that agreement arrived at in 
paragraph 7 had come to an end. :Benarsi Das would be entitled 
to interest under the Interest Act (XX XII of 1839) section 1. 


£L. DeGruyther, K. C. and S. P. Khambatfa for the Respondent 
were not called upon. 


Their Lordships’ judgment was delivered by 


Lord Blanesburgh :—Their Lordships do not think it neces 
sary in tbis case to hear learned counsel for the respondent Bank. 
It has been made clear to them by the statement of Mr. Wallach 
that he can, on behalf of the appellant, effectively raise one 


S4 ,* s question only for their Lordships’ consideration : namely, the effect 
' „of paragraph 7 of the agreement of the aznd December, 1926, 


to which reference will presently be made. If he fails in 
view of that clause which he has ably pressnted to the Board, it is 
manifest, in their Lordships’ judgment, and he agrees that the appeal 
cannot succeed. l 
And the question is a short one, All the facts are stated clearly 
in the judgments under review, Their Lordships can indicate very 
briefly such of them as should be stated in order to explain how 


it is that the one question arises which remains for their 
determination, 


There was in 1926 a joint undivided Hindu family possessed of 
inier alia a joint family business with the firm name of “ Firm 
Nannhe MalJanki Das "—to be referred to as the firm. It is 
convenient to describe the appellant, Benarsi Das, as representing 
one branch of the joint family: and his nephew, Nanak Chand, as 
representing tbe other. Benarsi Das was the manager of the firm 
and the malik of the joint family. On the r7th April, 1926, Benarsi 
Das, as such manager and in the name of the firm deposited with 
the respondent Bank a lakh of rupees to carry interest at the rate of 
6 percent. per annum. Notice to that eífect having been given the 
deposit was repayable in six mortthe--that is to say, on the ryth of 
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October, 1926. From the date fixed for repayment, as was stated 
on the face of the receipt, interest ceased. 


By paragraph 3 of a memorandum endorsed on the receipt it 
was provided that the document must be produced before any 
payment could be made thereon and that deposit receipts intended 
to be renewed should be sent in at the due date to prevent loss of 
interest. ‘ 


Before the 17th October, 1926, the date of the maturity of the 
receipt, differences had broken out between the appellant, Benara 
Das, and his nephew, Nanak Chand, and a partition of the joint 
family property was resolved upon between them, including a 
reference to arbitration to settle details. This arrangement was 
ultimately embodied in the formal agreement already referred to 
dated the 22nd December, 1926. ‘That agreement was expresssd 
to be made between Benarsi Das for himself and as guardian of 
his minor sons, etc , first party: and Nanak Chand, for himself and 
others of his immediate relatives named, second party. After 
reciting that owing to the differences already referred to the parties 


were desirous of having partition effected of the businesses, and ` 


moveable and immoveable property of the joint family and that 
resort to arbitration was neceseary to settle differences, the appoint- 
ment was agreed of Lala Hazari Mal, as sole arbitrator, with a 
direction to have due regard to certain points on which agreement 
had been reached. 


Their Lordships refer to four of these :— 
I. The first party and the second party were to have one equal 
half share each. 


2. Out of the joint moneys one lakh of rupees was to be assigned 
to Benarsi Das, first party, for pur poses of charity. 
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4. The arbitrator was to partition the entire moveable and | 


immoveable property in equal half shares and award possession 
thereof. 


Clause 7, on which the appellant Benarai Das pointedly relies, is 
as follows :— B 

“a, Ithas been settled between the parties that up to the 
decision and partition the business and dealings of the family of 
whatever nature they may be would continue in the present condi- 
tion. But till the completion of the partition the arbitrator shall 
be authorised to make suitable arrangements temporarily in the 
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business if it requires alterations o1 pass an order which he deems 
proper, ? | 

Now it is nol disputed on behalf of the appellant Benarsı Das 
that clause 4 of that agieement effectually precluded either himself 
or Nanak Chand, pending the final award, from, claiming or taking 
possession of the entirety of any of the joint family property, and 
if, what the appellant afterwards did, in effect amounted to the 
assertion by him of such a claim to the lakh of rupees deposited 
with the Bank as above stated, 1t is clear on that ground alone that 
this appeal must fail. 


What happened was this : The deposit being due on the 17th 
October, 1926, on the 2nd October, 1926, a notice was given to the 
Bank on behalf of Nanak Chand stating in effect that he was one of 
the proprietors of the firm and that no moneys on deposit 1n the 
firm name wre to be paid to anyone on its behalf without reference 
to him. 


This notice was repeated in terms more explicit on the 31st 
December, 1926, and the gth of March, 1927. In the notice of 
the 31st December, Nanak Chand himself states that he was an 
equal partner in the firm with Benarsi Das: he makes reference 
to the then pending arbitration and he encloses what he describes as 
an extract from the agreement of the 2and December, 1926. It 
was conceded on, behalf of the appellant that the Bank had as from 
that date full notice of the agreement and of all its relevant con- 
tents: clause 4 no less than clause 7. 


On the gth October, 1926, the Bank in usual form gave notice 
to the firm that the deposit would fall due for repayment on the 
17th and it asked if the firm desired to withdraw or renew the 
deposit. Whether any verbal reply to that notice was returned by 
Benar& Das may be doubted, but certainly no written response was 
made by him until the rrth March, 1927, when he wrote to the 
Bank intimating that the deposit was to be renewed, but not return 
ing the receipt. This the Bank, by a reply of the same day, declined 
to do om inlerest. It pointed out that no renewal request had 
previously been made even by Benarsi Das, and it stated further 
that it was prohibited by Nanak Chand from dealing Si the 
deposit without his consent. 


No attempt was made by Benarsi Das to come to any agreement 
on the subject with Nanak Chand nor did he make any application 
to the arbitrator to make any order under clause 7 or otherwise. 
Only on the 27th February, 1929, nearly two years later, the suit 
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out of which this appeal arises was commenced. By it tne firm 
claiming by Benarzi Das as manager and Karta of the undivided 
Hindu family claimed from the Bank Rs. r,15,875, being the amount 
of the deposit with accrued interest theraon. 


In the course of the proceedings, with the concurrence of Nanak 
Chand, who was brought before the Court for the purpose of 
recording his assent, the lakh of rupees with interest to the róth 
October, 1926, was on the joint signatures of Nanak Chand and 
Benarsi Das paid by the Bank: and an issue was thereupon 
directed to ascertain whether the firm was entitled to claim from the 
Bank interest after that date. 


On that issne the Senior Subordinate Judge at Delhi found in 
favour of the firm, but the High Court at Lahore on appeal by the 
Bank recalled the decree of the learned Subordinate Judge and by 
decree of the rsth Match, 1933, dismissed tbe: suit with costs. 
Hence this appeal. i 


It is un'ecessary to go into the grounds of decision below, 
because it was finally conceded on behalf of the appellant, Benarsi 
Das, as already indicated, that unless. he could affirmatively show 
that the Bank was in default when it refused to accede to his 
demand of the 11th March, 1927, it was impossible for the appellant 
tO maintain any claims agains! the Bank either for further interest 
or damages. 


It was contendel for Benarsi Das that under clauge 7 of the 
agreement of the 22nd December, r925, he, Benarsi Das, pending 
the result of the arbitration was left in management of the firm as 
before and that the Bank was bound by his direction to deal with 
any deposit with it on the firm’s account. 


Their Lordships are quite*unable to draw that conclusion from 
the vague wordsof that clause of the agreement especially in their 
connection with the final reference to the arbitrator. Moreover 
Benarsi Das has made no attempt to establish that the demand was 
made by him as manager of the firm or for any purpose of the 
firm's business. Rather are their Lordships driven to conclude that 
the demand was made by the appellant in his own interest, and in 
anticipation of the lakh for charity which he was ultimately 
to receive. í 


But apart from all that it was impossible for the Bank, in face of 
the protest of Nanak Chand and with the agreement of the 2and 
December, 1926, before it, to deal with the appellant’s demand 
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otherwise than it did. It appears to their Lordships, indeed, that 
the action of the Bank throughout has been entirely correct. The 
Bank has never been in default in any particular. It.bas paid all 
interest which it was by its contract bound to pay—and that in due 
time, It isa misfortune to the joint family for which the appellant, 
Benarsi Das, is entirely. responsible that by a prompt arrangement 
made with Nanak Chand on the terms reached in the suit he did 
not secure for the family the interest on a lakh of rupees which 
has for so long been lost. 


In their Lordships’ judgment the suit of the appellant’s has 
throughout been entirely misconceived, and they will humbly 
advise His Majemy that this appeal be dismissed and with 
costs, : 

H. S. L. Polak: Solicitor for the Appellant. 


Nekra & Co.: Solicitors for the Respondent. 
$RES S j (o^ Appeal dismissed. 
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PRESENT: Zord Thankerton, Lord Alness and ' 
Sir John. Wallis. 


TYAGARAJA MUDALIVAR AND ANOTHER p.e. 
v. 1935: 
VEDATHANNI. TIRES 


[ON _APPEAL FROM THE HicH COURT Or JuDICATURE 
AT MADRAS. | 


Evidence -Oral g¢vidence~—Agreement—Disproof—Dafendanit cannot be pre- 
cluded from giving oral evidence—Stipulation in agreemieni— Haintif told 
would not be enforced—Defendant not assented te ii—Plaintif, cannot 1we 
upon ti—Indian Evidence Act, (Iof 1872), sections of and 93. 


The provisions of section 91 exclude oral evidence only as to the Zerms of a 
written contract. There is nolbing In either section G1 or section 92 to excinde 
oral evidence that there was no agreement between the parties and therefore no 
contract, . ! 


À defendant sued upon a written contract purporting to be signed by him 
cannot be. precluded in disproof of such agreement from giving oral evidence 
(a) that, as in Pym v, Campbell (1), the signed document was not to operate as 
an agreement until a specified condition was fulfilled, or (b) that the document 
was never intended to operate as an agreement bat was brought into existence 
solely for the purpose of creating evidence of some other matter, ss in the 
present case, 

If there is any stipulation in an agreement which the plaintiff told the 
defendant would not be enforced, the defendant cannot be held to have assented 
to it, and the document is not the real agreement between the parties, and the 
plaintiff cannot sue upon it. 


Pertah Chunder. Ghose v. Mohendra Nath Purkait (2), applied. 


M. died without issue on 24rd December, 1919. On 28th December, 1912 a^ 
deed of settlement was drawn up and executed by M's widow, and M’s brother, 
S. whohad survived him, affirming the undivided status of the family and 
purporting to make provisions for the widow's maintenance, and recognising 
the widow's title to the jewels in her possession. The provision for maintenance 
in the deed was never given effect to or acted on by the parties. There are 
concurrent findings of the Courts below that when this document was presented 
to the widow three days after her husband's death, she refused to sign it, and 
was only induced to do so two days later by representations that it would not be 
acted on, and was only intended to provide evidence of the undivided status of 
the family. S continued in possession and enjoyment of all the family próper- 
ties until his death on 17th January, 1925. On s5th July, 1925, M's widow ' 
instituted this suit against the widows of S, for arrears of maintenance from Ist 
January, 1914 when she began to liva separately from ber husband's family : 


(1) (1880) 6 E. & B. 370; as L.]. Q. B. a77 : 20 Jur. (N. S.) 641 ; 4 
W. R. (Eng.) 528 ; 27 L. T. 122, 
(a) (1889) L. R, 16 I, A. 235 ; I. L. R. 17 Cale, 291, 


- 
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Held, (istas Hs provisions ieai and 92 of the Indian Evidence 
Act, oral evidence ts admissible to establish that it had been agreed that the 
banal provisions for the plaintiffs meintenanoe were not to be acted on, as the 
Tyagarnje Mudaliyar document was only intented to create evidence of the undivided status of the 


Vedathañni. family. 
Pertab Chunder Ghose v. Mohendra Nath Purkait (1) applied. 


Privy Council Appeal No. 13 of 1934 from a judgment anda 
decree dated the 17th March, 1932 of the High Court of Judica- 
ture at Madras, affirming a judgment and a decree, dated the r4th 
February, 1929 Of the Subordinate Judge of Negapatam and made 
in Original Suit No. 22: of 1928. 


The main question for consideration in this appeal is whether 
sections 91 and 9a of the Indian Evidence Act are a bar to treat- 
ing the maintenance provision ina deed of settlement as nominal 
and not intended to be acted upon. 


The facts are stated in the judgment of their Lordships. 


Lesie DeGruyther, K.C. and P. V. Subba Row for .the 
Appellants: This evidence really relates to a matter which might 
fall within Provigo (1) of section 92, and is not admissible for the 

~ purpose of varying, contradicting, or adding to the document, The 
evidence does contradict, vary, add to, or subtract from, the terms 
of the document. Fertab Chunder Ghose v. Mohendra Furkait (1) 
is the only authority which consists directly of an assertion that if 
the witness signed the document, it may nevertheless be unenforce- 
.able. In the present case, the widow did consent to sign this docu- 
ment knowing what the clauses in it were. It has been definitely 
decided that so far as India is concerned you have to confine 
yourself to the Indian Evidence Act pure and simple, and you are 
not entitled to go back to the English law. Balkishen Das v. 
W, F. Legge (2). You are not entitled to give direct-evidence 
of the intention of the parties in regard to the terms of a document, 
Baijnaik Singh v. Haje Vally „Mahomed Haje Abba (3) 
and Guddalur Ruthna — Mudaliyar , v. — Kunnatiwr Aswumuga 
Mudalyar (4), neither decide that you can give oral evidence 
when you have a-contract fo say that you agree to it on 
different terms. Ackworth, J. disapproved of this dictum in 
Lachman v. Ram Prasad (5). There is no question as to oral 

(1) (1889) L. R. 16 I. A. 233 ; I. L. R, 17 Calc. 2391. 

(a) (1899) L. R. 27 I. A. 58, 59, 65 ; I. L. R. 22 All. 145. 

(3) (1924) 1. L. R. * Ran. 106. i 

(4) (1872) 7 M, H. C. R. 189. X 

(5) (1927) 1. L, R. 49 All, 680 (683). l 


- 
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evidence under Proviso (2) in Pera? Chunder Ghose v. 
Mohendra Nath Purkait (1). The evidence suggests a contempora- 
neous agreement that the amount of maintenance should be fixed in 
some other way. It contradicts the terms of the document. yw 
v. Campdel/ (2) is provided for by Proviso (3). My submission is 
that this particular case falls within the words “ varying the terms 
of the agreement”, not that there never was an agreement at all. 
You can show that the whole thing was sham but you cannot show 
that any particular part of it was, "Tsang Chuen v. Li Po Kwai (3). 
The question is whether the evidence, which says that the pro- 
Visions for maintenance was not to be effective, is admissiblej under 
the Indian Evidence Act. It is impossible to suggest that that 
is not a variation of the contract. Refers to  JVavaljai v. 
Fulchand (4) and to Appa Dhondsavant v. Babaji Krishnaji 
Ghogls (5). 

A, M. Dunne, K. C. and C. Sydney Smith for the 
Respondent: If it be established that the contents of a written 
document were not intended to be effective or operative, then it is 
no contract, and it does not come within the provisions of either 
section 91 or 92. Section 92 has not the smallest relevance to the 
finding in Pertad Chunder Chose v. Mokendra Purkait (1). You may 
have a document which is executed and which would therefore be 
prima facie binding, but if it is proved and established that it was a 
term that that agreement was never to be an operative contract, 
then it is no contract at all, and no Court of Equity will hold that 
there was such a contract. We have nothing to do with sections gr 
and 92. It hag: been held that you can always show that there was 
no contract. Gwddalws.v. Kunnatur Arumuga (6), What was stated 
in Pertal Chunder Ghose v. Mohendra Purkait (1) covers the whole 
position completely. Navalbai v. Fulchand (4) follows the reason 
ing in Pertab Chunder Ghose v. Mohendra Purkait (1) as being the 
correct reasoning that it does not constitute an agreement at all. 
The principle in Pym v. Campdel] (2) is amply upheld in Pertad 
Chunder Ghote v. Mokendra Nath Purkait (1) IfI am entitled to 
show that there wks no contract at all I submit that no Court of 
Equity could hold in India that if the facts were proved which show 


(1) (1889) L. R. 16 I. A. 233 ; I. L. R. 17 Calc. 291. 
(2) (1856) 6 E. & B. 370 

(3) [1932] A. C. 715. E 
(4) (1906) 8 Bom. L. R, 761. 

(5) ugar) I. L, R. 46 Bom. 85. 
(6) (1872) 7 M. H. C. R. 189. 
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pe. that. this document was never intended to have that effect at all, 
1935; then there is no contract. 
Tyagaraja Mudaliyar Their Lordships’ judgment was deliverd by 
Vedathanni. Sir John Wallis :—The plaintiff Vedathanni, widow of the 
—— late Ramalinga Mudaliyar, who died without issue on the 23rd 
December, 6. 


December, 1912, instituted this suit on the asth July, 1925, in 
the Court of the Subordinate Judge of Negapatam, against the 
two widows of T. Somasundara Mudaliyar, her husband’s brother, 
who had survived him, impleading also the minor 3rd defendant 
who had been adopted by the junior widow onthe rat of July, 
1925, and defendants 4 and 5 who had been appointed receivers 
of the family properties in the suit instituted by the rst defendant 
disputing the adoption. The plaintiff claimed to recover; arrears 
of maintenance from the rst January, 1914, when she began to live 
separately from her husband's family, at the rate of Rs. rc,o0oo 
a year. It was stated inthe plaint that the ante-adoption deed 
executed on behalf of, the minor 3rd defendant by his natural 
father on the arst June, 1925, in favour of the adopting widow 
had made a provision for the plaintifs maintenance which would 
work out at Rs. 10,000 a year, and in the interests of peace she 
was willing to accept this sum although it was much below what 
would be legitimately due to her. 

It was alleged in the plaint that the two brothers Somasundara 
and Ramalinga Mudaliyar were members of an undivided Hindu 
family and owned extensive movable and immovable properties 
in the Tanjore District of the approximate value of about 5o 
lakhs, Ra, 50,00,000, but had been living separately and enjoying 
the said lands in separate portions ; and that in consequence, 
on Ramalinga’s death, Somasundara, the surviving brother, feeling 
nervous as to the possibility of bis widow, the plaintiff, setting up 
the case that the brothers had separated and that the plaintiff 
was accordingly entitled to a widow’s estate in one half of the 
family properties, was anxious that a document should be executed 
evidencing the undivided status of the family. With this object, 
a document was executed on the 28th December, 1912, by the 
plaintiff and by Somasundara affirming the undivided status of 
the family and purporting to make provision for the plaintiff's 
maintenance. It was, however, distinctly understood that this 
document was not to be the final contract for the plaintiff's main- 
tenance but was solely intended as a voucher establishing the 
joint undivided nature of the family, it being agreed that tbe 
plaintiff's claim for maintemance on a scale: commensurate with 


Vor. LXIII.] PRIVY COUNCIL. 


+ 
^ M, 


the position and status of the family was to be left over for future 
settlement at leisure. Consequently the provision for müintenance 
inthe deed was never given effect to or acted on by the parties, 
and Somasundara continued in possession and enjoyment of all 
the family properties until his death on the 17th January, 1925. 
The plaintiff had lived separately fiom her husband’s family from 
the beginning of 19:4 (being maintained as appeared from 
the evidence by her own family) and had repeatedly asked 
Somasundara to make due provision for ber maintenance. He 
had repeatedly promised to do so, but died without having made 
any such provision or paid her anything for her maintenance. 


The :st defendant did not file any written statement, and the 
and defendant, ina joint written statement filed on behalf of 
herself and the minor 3rd defendant, put the plaintiff to the proof 
of the allegations in the plaint. She stated that she was informed 
and believed that ‘for several years past the plaintif had not 
received any income from the lands set apart for her maintenance, 
and was therefore entitled to the mesne profits in respect of past 
maintenance. As regards the future, she admitted the execution 
ofthe ante-adoption deed making provision forthe plaintiff, and, 
as the matter concerned the estate of the minor 3rd defendant, 
she left the Court to fix such maintenance as might be deemed 
' reasonable, 


The family admittedly owned 1,500 velis of wet and dry land 
of the approximate value of ‘no less than 5o lakhs of rupees which 
they had apparently acquired in the course of their moneylending 
business by buying up the holdings of ryots with whom the land 
revenue had bsen temporarily settled under the ryotwari system 
prevailing in Tanjore. They also owned several lakhs of rupees 
inyested in the moneylending business, 


Some time before the death of the plaintiffs husband, the 
two brothers had divided their lands and begun to live separately, 
and according to the evidence the income from the lands in the 
husband's possession amounted to Re 70,505, all‘of which he 
spent. These facts were sufficient to raise a prima facie case of 
separation in which case his widow would be entitled for life to one- 
half of the family properties. 


On his deathin December, 1912, his elder brother, Soma- 
sundara, took control, had the body removed to his own house 
for funeral rites, and locked up the other house in which there 
was a box containing jewels of. which the widow had the key. The 
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widow, who went to live with him, disclaimed any intention of 
setting up a case of separation ; but there was always the possi 
bility that her relations might persuade her to change her mind ; 
and at his request she agreed to sign a document evidencing the 
undivided status of the family. He proceeded at once to have 
a deed of settlement drawn up by which from that day onwards 
she was to have the jewels in her possession as set out in the 
schedule A with full powers of alienation ; and as soon as she decid- 
ed to live apart from bim, she was to enjoy for her life the income 
of the lands and to live in the house mentioned in schedule B. 
In consideration of this provision she relinquished her claims for 
maintenance. The annual income of the lands set apart for her 
was between Rs. 2,000 and Rs. 2,500, only Rs. 200 a month; 
and, as regards the house in Beziar Street, Tiruvarur, the plaintiff 
stated in her evidence that people of her status and condition of 
life could not live there at all. 

There are concurrent findings of the Courts below that when 
this document was presented to her three days after her husband's 
death, she refused to sign it, and was only induced to do só two 
days later by representations that it would not be acted on, and 
was only intended to provide evidence of the undivided status’ of 
the family. It was held by both Courts on these facts that there 
was no agreement and therefore no contract, 


There can be little doubt that if a suit had been brought in 
time, this agreement might have been set aside on the ground 
of fraud or undue influence, What happened, however, was 
that the plaintiff retained the jewels which had'all along been in 
her possession and that no effect was given to the provision for 
her maintenance. A year after her husband’s death she went- 
to live with:her own people and has since been maintained by 
them. Somasundara died on the 17th January, 1925 ; and his 
junior widow, the and defendant, executed the ante-rdoption deed 
in which provision was made for the plaintiffs maintenance on 
the following 6th June and adopted the minor 3rd defendant on 
the 7th Jily ; and on the arst December the plaintiff filed the 
present suit to recover arrears of maintenance at the rate already 
mentioned from the rst January, 1914, when she ceased to live 
with her husband’s family. As the arrears were claimed for less 
than 12 years the suit was in time. 

The main question arising in this appeal is whether, as com 
tended by the appellants under the provisions of sections gr and 
92 of the Indian Evidence Act, oral evidence waa’ inadmissible 
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to establish that it had been agreed that the provisions for the 
plaintif’s maint enance were not to be acted on, as the document 
wasonly intended to create evidence of the undivided status of 
the family. The Madras High Court, from which this appeal 
comes, has repeatedly held such evidence to be admissible, and 
decisions to the same effect of the High Courts at Calcutta, Patna 
and Rangoon have been cited, There is, however, one decision 
of the Allahabad High Court the other way. In support of 
the admissibility of the evidence, the respondents have also 
cited the decision of this Board in Pertad Chunder Ghose v. 
Mohendra P urkait (1) which came before Lord Watson, Sir Barnes 
Peacock and Sir Richard Couch. That wasa suit by a zemindar 
to eject tenants under a kabuliyat which they had executed ; and 
their Lordships in a judgment dismissing the appeal which was 
delivered by Sir Richard Couch, observed that 

‘Sf there was any stipulation in the kabuliyat which the 
plaintiff told the tenants would not be enforced, they cannot be 
held to have assented toit, and the kabuliyat is not the real 
agreement between the parties, and the plaintiff cannot sue 
upon it." l l 

There was a finding that, when the defendants objected to 
signing the kabuliyat on account of tbe stipulation entitling the 
remindar to take khas possession at any time, they were told that 
it would not be acted on; and, as the experienced counsel for 
the ‘appellants who contended that the learned Judges of the 
High Court were not justi&ed in holding on that finding that the 
contracting parties were not of one mind as to the agreement, had 
not submitted that the oral evidence on which the finding was 
based was inadmissible to show that there was no agreement be- 
tween the parties, it was unnecessary to deal with this question 
inthe judgment of the Board. It may, however, in their Lord- 
ships’ opinion, be safely inferred that Sir Richard Couch and Sir 

arnes Peacock were well acquainted with the provisions of 
the Indian Evidence Áct and saw no objection to the reception 
of oral evidence to show that there was no agreement and there- 
fore no contract. 

The two relevant sections are as follows, the exceptions and 
explanations in section 91, being omxted as having no bearing on 
the question : 

gt. When the terms of a contract, or of a grant or of any 


i 


„= G)088g) L. R. 161, A. 233. ` 
‘ 


359 


P. C. 
1935. 
agam 
Tyagaraja Mudaliyar 
Y. 
Vedathanni. 


Sir Sohn Wallis. 


1935. 
rmn nti 
Tyagaraja Mudaliyar 
Y. 
Vedathbanni, 
Sir John Wallis. 





J 


THE CALCUTTA LAW JOURNAL [Vorn LX1If. 


other disposition of property, have been reduced to the form of 
a document, and in all cases in which any matter is required 
by law to be reduced to the form of a document no evidence shall 
be given in proof of the terms of such contract, grant or other 
disposition of property, or of such matter, except the document 
itself, or secondary evidence of its contents in cases in which 
secondary evidence is admissible under the provisions hereinbefore 


* contained. 


92. When the terms of any such contract, grant or other dis- 
position of property, or any matter required by law to be reduced 
to the form of a document, have been proved according to the last 
section, no evidence of any oral agreement or statement shall be 
admitted, as between the parties to any such instrument or their 
representatives in interest, for the purpose of contradicting, varying, 
adding to, or subtracting from, its terms: 

Proviso (1). —Any {act may be proved which would invalidate 
any document, or which would entitle any person to any decree 
or order relating thereto ; such as fraud, intimidation, illegality, 
want of due execution, want of capacity in any contracting party, 
want or failure of consideration, or mistake in fact or law. 

Froviso (2).—The existence of any separate oral agreemeht as 
to any matter on which a document is silent, and which is not 
inconsistent with its terms, may be proved. In considering whether 
ot notthis proviso applies, the Court shall have regard to the 
degree of formality of the document, 

Proviso (3).— The existence of any separate oral agreement, 
constituting a condition precedent to the attaching of any obligation 
under any such contract, grant or disposition of property, may be 
proved, = .. ^7 

Proviso (4).——The existence of any distinct subsequent oral 
agreement to rescind or modify any such contract, grant or dis- 
position of property, may be proved, except in cases in which such 
contract, grant or disposition of property is by law required to be 
in writing, or has been registered according to the law in force for 
the time being as to the registration of documents. 

Proviso (5).—Any usage or custom, by which incidents not 
expressly mentioned in any contractor usually annexed to cor 
tracts of that description'may be proved : 


Provided that the annexing of such incident would not ‚be 
repugnant to, or inconsistent with the express term of the contract. 

Proviso (6).—Any fact may be proved which shows in what 
manner the language of a document is related to existing facts, 
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There being no proviso in either section making oral evidence 
to show that there was no agreement and therefore no contract 
inadmissible, their Lordships will consider, in the first place, 
whether there is anything in the sections themselves to render it 
inadmissible, and, secondly, whether the terms of proviso r to 
section 92 are not wide enough to make it admissible under that 
proviso. 


When a contract has been reduced to the form of a document, 


section gt excludes oral evidence of the terms ofthe document 
by requiring those terms to be proved by the document itself unless 
otherwise expresely provided in the Act, and section 92 excludes 
oral evidence for the purpose of contradicting, varying, adding to, 
or subtracting from such terms. Section 92 only excludes oral 
evidence to vary the terms of the written contract, and has no 
reference to the question whether the parties had agreed to con- 
tract on the terms set forth in the document. The objection must 
therefore be based on section gr which only excludes oral evidence 
as to the Zerms of a written contract. Clearly under that section a 
defendant sued, as in the present case, upon a written contract 
purporting to be signed by him could not be precluded in disproof 
of such agreement from giving oral evidence that his signature 
was a forgery. In their Lordships’ opinion oral evidence in disproof 
of the agreement (r) that, as in Pym v. Cam pòeli (1), the signed 
document was not to operate as an agreement until a specified 
condition was fulfilled, or (2) that as in the present case, the 
document was never intended to operate as an agreement but was 
brought into existenca solely tor the purpose of creating evidence 
of some other matter stands exactly on the same footing as evidence 
that the defendant’s sign ature was forged. U 

In Pym v. Campbell (1) the defendants were sued upon a written 
contract to purchase an invention, and Lord Campbell had ruled 
at the trial that on the plea denying the agreement oral evidence 
was admissible that it had been agreed between the parties before 
they signed that there was to be no agreement until the invention 
was approved by A. In his judgment discharging the rule sisi for a 
new trial, Lord Campbell said : 

“Tt was proved in the most satisfactory manner that before the 
paper was signed, it was explained to the plaintiff tbat the defen- 
dants did not intend the paper to be an agreement till A had been 
consulted and found to approve of the invention; and that the 
paper was signed before he was seen only because it was not com 

(1) (1856) 6 E. & B. 370. 
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venient for the defendants to remain. The plaintiff assented to this, 
and received the writing on those terms. That being proved, there 
was no agreement. ? 

Erle, J. who gave judgment first bad dealt more fully with this 
question. : 

“The point made is that there isa written agreement absolute 
on the face of it, and that evidence was admitted to show that it 
was conditional: and if that had been so it would have been wrong. 
But I-am of opinion that the evidence showed that in fact there 
was never any agreement at all. The production of & paper purport- 
ing to be an agreement by a pariy with his signature attached, 
affords a strong presumption that itis bis written agreement; and, 
if in fact he did sign the paper animo contrahendi, the terms con- 
tained in it are conclusive and cannot be varied by parol evidence 
CHA FARA but, if it be proved that in fact the paper was signed with 
the express intention that it should not be an agreement, the other 
party cannot fix it as an agreement upon those so signing. The 
distinction in point of law is that evidence to vary the terms of an 
agreement in writing is not admissible, but evidence to show that 
there is not an agreement at all is admissible, " 


The Indian legislature has thought well to give statutory effect 
to the decision in Pym v. Campbell (1) in proviso 3 to section ga :— 
“ The existence of any separate oral agreement constituting a condi- 
tion precedent to the attaching of any obligation under any such 
contract............may be proved"; and in Mottayappan v. Palani 
Gourdan (2) Benson and Sundara Ayyar, JJ. have expressed the 
opinion that oral evidence to show that a document was never 
intended to operate according to its terms, but was brought into 
existence, as in the prese nt case, solely for the purpose of creating 
evidence about some other matter is admissible under proviso 1 to 
section 92, “any fact may be proved which would invalidate any 
document.” This may well be so, but in their Lordships’ opinion, 
even if there were no provisoes to either section, the result in the 
present case would be the same, because there is nothing in either 
section to exclude: oral evidence that there was no agreement 
between the parties and therefore no contract. f 

It was, also, contended that the case came within section gz, 
because of the provision recognising the widow’s title to the jewels 
in her possession. The High Court have found that this provision 


(1) (1856) 6 E & B 570. 
(a) (1933) 1. L. R. 38 Mad. 226. 
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was not intended to operate as an. agreement, but was introduced 
to give verisimilitude to the document, it being usual to make such 1935. 


rovision i ts fi idow' i Furth Í 
a p VIS HE ARECOHIBRIS vds widow $ MENSEN cher, it Tyagaraja Müdaliyar 
was held by this Board in the passage already cited from the v. 
Vedathanni, 


judgment in Perzaó Chunder Ghose v. Mohendra Purkait (1), that if je 
the defendants were told that any stipulation in the agreement ‘ir John Wallis. 
would not be enforced, they could not be held to have assented 
to it. Consequently the document was not the real agreement 
between the parties, and the plaintiff could not sue upon it. 
In their Lordships’ opinion both the lower Courts were right in 
finding on the oral evidence in this case that there was no contract, 
and they will humbly adviss His Majesty that the appeal be 
dismissed with costs. 
Harold Shephard; Solicitor for the Appellants. 
H. S. L. Polak & Co.: Solicitors for the Respondent. 
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" [t shall be in the power of the Local Government to refer to the Board of 
Revenue any cass in which the Commissioner, on appeal from the Collector, 
may have reversed the decision of the lower Court, and the orders of the Board in 
such case shall be final. "' 

On a preliminary objection teken to the competence of the appeal: 

Held, that the effect of this rule ig to enable the Local Government to const- 
tute pro hac vice the Board of Revenue a Court of second appeal with fall 
appellate jurisdiction, but that this does not affect His Majesty's prerogative 
to grant special leave to appeal. 

Privy Council Appeal No. 64 of 1933 against the decision of the 
Court of the Board of Revenue, United Provinces of Agra and 
Oudh, Allahabad. 


Sir T, Strangman and Puller: for the Respondents: The order 
of the Court of the Commissioner was a final order: Ramgocr 
Botatoung Co. v. The Collector Rangoon (1), Referred to North 
Westeren Province and Oudh Gazette of roth July, 1879. 


Leslie De Gruyther, K. C. and W. Wallach for the Appellant. 
There is always a right of appeal to the Privy Council unless there 
is an Act specifically taking away the right of appeal: Maung Ba 
Thaw v. Ma Pin (a). 

Their Lordships’ judgment was delivered by 


Sir John Wallls:—This is an appeal by special leave from a 
judgment and decree of the Court of the Board of Revenue for the 
United Provinces of Agra and Oudh confirming the appellste 
judgment and decree of the Court of the Commissioner of the 
Benares Division, which had decreed the plaintifs’ suit reversing 
the judgment of the Court of the Collector of Mirzapur wbich had 
dismissed the suit. 

The Robertsgang tahsil of the Mirzipur District in which the 
property is situated is & scheduled District under the Scheduled 
Districts Act, 1874, and, under the rules for the administration of 
civil justice made pursuant to that Act, the Court of the Collector 
has power to try and determine suits of every description and is to 
be considered as the District and principal Court of original juris- 
diction, and the Court of the Commissioner of Benares as the 
highest Court of Appeal, It is, however, provided by rule 9 as 


' follows :— 


“It shall be in the power of the Local Government to refer to 
the Board of Revenue any case in which the Commissioner, on 


(1) (1912) L. R. 39 I. A, 197 (200) ; I, L. R. 40 Cale at (26) ; 16 C. L. J. 245. 
(2) (1934) L. Ra 61 I A. 158 ; 61 C. L J. 55. 
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appeal from the Collector, may have reversed the decision of the 
lower Court, and the orders of the Board in such case shall be 
final. " 


In their Lordships’ opinion the effect of this rule is to enable 
the Local Government to constitute gro ^ac vice the Board of 
Revenue a Court of second appeal with full appellate jurisdiction. 
A preliminary objection has been taken that the appeal is incom- 
petent owing to the provision in the rules that the order of the 
Board is to be final. As to this, it is sufficient to say that these 
rules do not affect His Majesty’s prerogative to grant special leave 
to appeal, which has been granted in this case. 


The only question in this appeal is whether the ownership of the 
unassessed jungle or waste land included in tbe boundaries of 
ro villages in the taluqa Kone is vested in the plaintiffs by virtue of 
a decision of Mr. Roberts, the settlement officer who in 1846 
settled the land revenue of the villages with the plaintiffs prede- 
cessors and at the same time recorded the wajib-ukarz or 
record of rights in each village, in which case that decision not 
having been challenged in a civil suit became final. Many other 
villages in the estate were settled by Mr. Roberts at the same time 
and in the same way. In some of them the unassessed area was 
of vast extent and included other still deserted and uninhabited 
villages which had been inhabited before and may be inhabited 
again. In the correspondence on this question between the years 
1868 and 1880 when Mr. Roberts's proceedings were first formally 
confirmed, the revenue authorities differed ; and there has been the 
same difference of opinion among the revenue authorities who have 
dealt with this case in the Courts below in the exercise of the exclu- 
give civil jurisdiction conferred upon them as already mentioned. 
The case has been very fully argued at the Bar, and their Lordships 
will now proceed to state the conclusion at which they have arrived 
on a further consideration of the whole question. 


The defendant in the case is the Raja of Agon Barhar in the 
Mirzipur District of Benares, whose ancestors were proprietors of 
the Agori Barhar estate until they were dispossessed by Raja 
Balwant Singh of Benares in the middle of the eighteenth century. 
While it was in his possession Balwant Singh incorporated in it 
taluga Kone which till then had not formed part of the estate. 
Raja Adil Sahib had rendered good services to the Company in the 
pursuit of Balwant's son the well-known Raja Chet Singh and had 
been granted an allowance of Rs, 8,000 in Pargan& Agori in recog- 
nition of his services by. Mr. Warren Hastings in 1781 and restored 
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to postession of his estate. In 1789 Rs. 8,000 was settled with the 
‘Raja for his life as the fixed jama or land revenue of the estate. 
Till then the Raja bad been allowed to retain the whole Rs. 8,000 as 
‘a malikana jagir, but, by this sanad, Ra. 4,000 was resumed and 
Rs. 4,coo was continued to him as jagir. . 

The 47 plaintiffs in this case claimed. to be proprietors and 


-zemindars, being muqaddamidars. or muqarraridara in ro villages 


which are included in the Kone tahsil of the defendant's estate, and 
were claimed by them to be their absoluta property. They alleged 
in paragraph 7 ofthe plaint that their predecessors were absolute 
proprietors of the villages from a time antecedent to the assign- 
ments of the revenue of taluga Kone to the defendant's predeces- 
sors, because the plaintiffs! predecessors cleared the jungles, and 
brought the land under cultivation before or after the rights 
of the defendant were created, or because of the settlement 
made with the plaintiff predecessors by Mr. William Roberts, 
the settlement officer in or about 1846. His.decision in the 
disputes between the plaintiffs! predecessors and the defendant's 
predecessor had confirmed the proprietary title of the former, and 
that decision not having been challenged in a competent court in 
„a manner allowed by law had become final They also claimed 
‘title by adverse possession for ra years, They claimed that the 
defendant was not entitled in any case to recover from the plaintiffs 
or other persons in respect of the suid villages more than the 
amount fixed. in perpetuity by Mr. Roberts in 1846, which amount 


. was confirmed by the Board of Revenue and the Local Govern- 


ment in or about 188». "The defendant by his servants had been 
‘interfering with their proprietary rights and attempting to realise 
various kinds of levies and chaparbandy and kharchary (fees for 
grasa and timber used for thatching). 


They accordingly prayed for a perpetual injunction restraining 
the defendant from interfering with their proprietary rights in the 
villages, including the jungles, and from realising any money on 
account of land revenue or malikana, or in any case from recover- 
ing anything from the plaintifis or other persons over and above 
what was fixed by Mr. Roberts in 1846 for land revenue and 
malikans. . . 

The defendant in his: written ststement claimed that his family 
had.been in possession of the estate from its foundation to the 
middle of the 18th century, when they were dispossessed by 
Balwant Singh. In consequence of his meritorious service the 
estate was restored to Rajah Adil Shah in 1780. The allegation 
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that he bad only received an assignment of land revenue of 
Rs, 8,005 was without foundation. The plaintiffs had never been 
in possession of the jungles attached to the villages. The rights 
and liabilities of the plaintiffs! predecessors were defined and 
limited by settlemet officers and Government circulars which they 
had accepted and were estopped from denying, and they could 
not setup a new case after 75 years. The defendant had been in 
possession of the villages and jungles adversely for r2 years. 

All the Courts below have held that the defendant is the 
taluqdar or superior proprietor of the suit villages, and there has 
been no cross-appeal from that decision. 

As regards the property in the village jungles or waste the 
Collector of Mirzipur, as trial Judge, on an examination of the 
documents recorded by the settlement officer in the course of his 
inquiry, os, the first settlement rubkar of each village deciding 
that the plaintiffs predecessors were entitled to have the settle- 
ment made with them as proprietors, the final settlement rubkar 
of each village settling the jama on the cultivated area and the 
wajib-ul-arz or record of rights recording the rights exercised by 
the plaintiffs’ predecessors in the uncultivated jungle or forest, 
held that the settlement officer had not decided that the jungles 
and forests in each village were the property of the respective 
plaintiffs but had merely recorded their customary rights in such 
jungles. He accordingly dismissed the suit on the r4th September, 
1926. : 


The Judgment of the Commissioner of Benares, dated the 16th 
May, 1927, who reyersed the judgment of the Collector and 
decreed the suit, and the judgment of the Board of Revenue, dated 
the sth November, 1928, which affirmed the Commissioner’s 
decree, were largely based on documents not before the Collector 
which were taken from “A collection of papers relating to the 
settlement of South Mirzapur,” and included Mr. Roberts’s letter 
of the 6th January, 1847 submitting to the Commissioner of Benares 
his report on his operations in the malikana jagir of the Raja of 
Agori; the letter dated the 24th July, 1868, and raising the present 
question of the Collector, Mr. Pollock, to the Commissioner of 
Benares as to the position of the Raja of Agori and the remindars 
of certain villages in his Perganna; the letter dated ryth August, 
1868, from the Commissioner of Benares to the Board of Revenue 
on the subject of Mr, Pollock's letter; the “rough notes" dated 
4th March, 1871, of Sir William Muir, the Lieutenant-Governor, 
in which, after visiting the locality and making a full inquiry into 
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the question he expressed the opinion that the under-proprietors 
had not been given any absolute rights in the village jungles and 
made certain suggestions &8 to the settlement of the present 
dispute: letters of the roth March and the 1st April 1873, of 
Mr. Robertson, the Collector of Mizapur, in which be made a 
detailed report on all the villages in Agori settled by Mr. Roberts, 
controverted the late Lieutenant-Governor's conclusions, submitted 
that in all these villages Mr. Roberts had held the jungle to be the 
property of the  under-proprietors, and made suggestions as to 
certain villages with large forests which did not apply to the suit 
villages; a letter of 19th April, 1873, from the Secretary of the 
Board of Revenue to the Commissioner of Benares expressing tbe 
Board'a approval of Mr. Robertson’s conclusions: a letter of the 
19th May, 1880, from the Secretary to the Board of Revenue to 
the Secretary to Government excusing delay and expressing the 
opinion of the Board that Mr. Roberts’s report reserved to the 
makaddam both the myer or jungle rights and the right to 
cultivate all the lands within the village boundaries; and lastly, 
the letter of the 23th July, 1880, fram Mr. Robertson as Secretary 
to Government to, tbe Secretary to the Board of Revenue convey- 
ing the Government’s approval of Mr. Roberts’s proceedings 
generally, subject to certain modifications which do not affect the 
present question. Thus after 34 years bad elapsed Mr. Roberts's 
proceedings at last obtained a tardy confirmation. 

The judgments of the Commissioner and the Board of 
Revenue holding that the uncultivated area was the property 
of the under-proprietors were largely based on Mr. 
Roberts's report and on the opinions expressed in this correspondence 
by Mr. Robertson and his superiors as to what Mr. Roberts had 
decided ; and the Board of Revenue dismissed somewhat lightly as 
a red herring the proposals based on the contrary view of the 
former Lieutenant-Governor, Sir William Muir. "Those proposals of 
a distinguished public servant, who had risen to the highest posi 
tion in his own service and after his retirement had been chosen 
to preside for many years over the University of Edinburgh as its 
Principal, were based on a careful examination of the settlement 
records and aimed at doing the best for the cultivators without over- 
riding the just rights of the Raja ; and, if effect had been given to 
them, the present litigation would have been unnecessary, Further, 
Sir William Muir was exceptionally qualified to deal with the ques 
tion having been Secretary to the Board of Revenue from 1847 to 
1853 when Mr. Roberts's proceedings were under the consideration 
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of the Board, and therefore necessarily acquainted with the 
questions to which they had given rise. o 

In their Lordships’ opinion the weight of the two appellate 
judgments is greatly impaired by the fact that the learned Judgas 
did not sufficiently realise that Mr. Roberts’s decision must be 
ascertained exclusively from the rubkars and wajib-ul-arzes in which 
his decisions as settlement officer were recorded and not from what 
he or others afterwards said or wrote about them. Further, as those 
decisions became binding, at any rate after confirmation, unlesa 
challenged in a civil suit, they must be strictly construed and be 
expressed with sufficient clearness to bring home to the parties 
concerned that questions of title were being decided against 
them, 

The settlement in this case was completed by Mr. Roberts under 
the provisions of Bengal Regulation VII of 1822, which did not at 
first apply to Benares, where the permanent settlement had been 
introduced and partial put into force, but was extended to it by 
Bengal Regulation IX of 1825. Regulation VII of 1822 confers 
upon the Government very wide powers of settling what is to be 
paid by every class of cultivators, but it is only necessary to set 
out the first sub-section of section 9 which proviles for a 
record of rights being made after inquiry by the settlement 
officer: 

“ First.—tIt shall be the duty of Collectors and other officers 
exercising the powers of Collectors, om the occasion of making or 
revising settlsments of the land reverse, to umitc with the adfusiment 
of the assessment and the investigation of. the extent and produce of 
the lands, the object of ascertaining and recording the fullest possible 
information in regard to landed tenures, the rights, interests and 
privileges of the various classes of the agricultural community. For 
this purpose, their proceedings shall embrace the formation of as. 
accurate a record as possible, of all local usages connected with 
landed tenures, as full as practicable a specification of all persons 
enjoying the possession and property of the soil, or vested with 
ang heritable or transferrible interest in the land or the rents of 
it, care being taken to distinguish the different modes of possession 
and property, and the real nature and extent of the interests held, 
more especially where several persons may hold interests in the same 
subject matter of different kinds or degrees. This record shall, 
in Putteedaree or Bhyachara villages or the like, include an accurate 
register of all the coparceners, not merely the heads of divisions, 
such as the Puttees, Thokes or Bahrees, but also as far as possible 
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of every person who occupies lands, disposes of iis produce, or 
receives rent ns proprietor, or as agent for one or more proprietors 
holding land and disposing of its produce, or receiving the rents of 
it in common, with a detailed statement of the interior arrangements 
adopted by the brotherhood, for the distribution: of the profits 
derived from sources common to the coparcenency where any such 
exist, and for determining the share of the Goverament jumma, and 
of the village expenses which each parcener is to contribute, or the : 
other modes in which the engaging parcener or intermediate 
Putteedars and Behreedars collect from the cultivators, A record 
shall likewise be formed of the rates per beegah of each description 
of land or kind of produce, demandable from the resident cultiva- 
tors, not claiming any transferrible property in the soil, whether 
possessing the right of hereditary occupancy or not, and the 
respective shares of the sudder malgoozir or other manager and 
the cultivator, in lands cultivated under Kunkoot, Bataie or similar 
engagements with a distinct specification of all cesses or extra 
collections made by the malgoozar or village manager or other. 
Tbe names of all the village putwarees and the village watchmen 
shall also be registered, with a statement of the amount and nature 
of the allowances assigned to them, And all lakheraj tenures shall | 
be carefully recorded with a specification of the nature of the 
tenure. The information collected on the above points shall be so 
arranged and recorded as to admit of an immediate reference here- 
after by the Courts of Judicature ; it being understood and declared 
that all decisions on the demands of the zemindars shall hereafter 
be regulated by the rates of rent and modes of payment avowed and 
ascertained at the settlement, and recorded in the Collector's pro- 
ceedings, until distinctly altered by mutual agreement or after full 
investigation in a regular suit: And all cesses or collections not 
avowed and sanctioned, nor taken into account in fixing the Govern 
ment jumma, shall be held illegal and unauthorised, unless now or 
hereafter specially sanctioned by Government, ” 

The settlement of Agori was first entrusted in 1840 to another 
Deputy Collector, Rai Manick Chand, who, as stated at page 418 


. of the record, having first fixed the village boundaries, made a 


complete record, including statements as per margin of the existing 
state of things in each village in the pargana. On the asth April, 
1843, having completed his operations, he submitted a report to 
Mr. Wynward, the settlement officer for the District, in which he 
recommended that the Tappa Kone (which includes the suit 
villages) and taluqa Agori with tappa Chaurari should be settled as 
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two mahals with the Raja of Agori Barhar as zamindar at Rs. 1,00c 
and Ra 1,400 respectively. He gave the names of the villages in 
detail but did not fix separate jamas on each. In the wajib-ul-arz or 
record of rights of 6th April, 1843, the Raja was recorded as pro- 
prietor of the tappa. 

Mr. Thomason. who was Lieutenant Governor from 
1843 till his death in 1853, .was not satisfied with this 
settlement, as he was of opinion that the under proprietors were 
entitled to bave the settlement of the land revenue made with 
them, and in 1846 he appointed Mr. Roberts, who was then a 
Deputy Collector, to effect a settlement in accordance with his 
instructions, Mr. Thomason appears to have been of opinion 
that the predecessors of the persons in actual possession of the 
cultivable area in these villages who in past times had entered 
on lands in the villages and by their labour had reclaimed and 
brought them under cultivation had become the proprietors of 
such lands. Modern legislation as to the “occupancy rights” 
of the cultivators has been largely based on this view, but it was 
then and long afterwards the subject of acute controversy. In 
their Lordships’ opinion, for reasons which they will proceed to 
give, all that Mr. Roberts did was, in accordance with his instruc- 
tions, to decide that the lands so brought under cultivation 
became the property of those who brought them under cultivation. 

, Under Regulation VII of 1882 as settlement officer Mr. 
Roberts had two distinct duties to perform: to settle the land 
revenue and to prepare the record of rights, generally known under 
the vernacular name of wajib-ul-aiz recording the matters speci- 
fied in section 9 of the Regulation which has been set out above. 
Inthe first settlement rubkar all that was decided was that the 
claimants were the proprietors of the cultivable area and as such 
were entitled to have the settlement of the land revenue made 
with them, That settlement was completed by’ the final settlement 
rubkar which assessed land revenue on the cultivable area which 
had been accurately surveyed and is referred to as the “entire 
area”. „As will be seen the only reference to the jungle or waste 
included in the village boundaries is to be found in the wajib- 
uLarz in which rights in the waste falling far short of ownership 
were claimed by the plaintiffs’ predecessors and recognised by 
the settlement officer. It has not been contended in this case 
and could not be contended, that the acquisition of the rights 
recorded as having been acquired by the . plaintiffs’ predecessors 
or other inhabitants of the yillage in the jungle or waste included 
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in the boundaries of the village which in many cases was of vast 
extent divested the owner, whether that owner was the taluqdar 
or the State, of the property in the jungle or waste. Their cage 
is that Mr. Roberts so decided, and that effect must be given to 
hig decision as it was not challenged in a civil suit. 

Having been drawn up under the same instructions the three 
records for each village are all of the same character, and, as 
the Collector did in his judgment, their Lordships will take 
the records of the village of Kachnarwa as a specimen of 
them all. 

In the first settlement rubkar of Kachnarwa Mr. Roberts 
found, as a result of his inquiry, at which the Raja and the 
claimant Lalman Chero were represented, that before the advent 
of the British rule the village was entirely a jungle in the time 
of Rajas Balwant Singh and Chet Singh, and that in the time 
of Raja Adil Shah, the defendant’s predecessor who was restored 
to possession in r73r, the ancestor of Lalman Chero the claimant 
cut away a part of the jungle and settled himself there, and 
remained in possession until his death, that he was succeeded 
by his son, who increased the area under cultivation and was in 


turn succeeded by his son, Lalman Chero, the claimant. No 


one else, it was found, had been in possession, “No order”, 
it was said, "can be passed against the rights of the property 


‘of such a person who has been in possession for such a long 


time and has cultivated the land aíter cutting the jungle with 


great labour. Nor does justice require that a person with such 
‘a title should be deprived of his property. At all events under 
‘section 8 of Regulation VII of 1822 he is entitled to a ' muqad- 
dami’ settlement of the land revenue." The claimant was 


accordingly declared, subject to the sanction ofthe Board of 
Revenue, to be entitled to a settlement of this character. Nothing 


‘was decided in this rubkar about the property in the unreclaimed: 
‘jungle or waste. It was not even mentioned. In their Lord- 


ships’ opinion all that this rubkar did was to decide that the 
claimant had established his title to the reclaimed area on which 


"alone, as will be seen, the land revenue was settled. 


Their Lordships will here interpose a reference to the settle- 
ment rubkar of the village Harra on which the respondents rely. 
Fateh Manji wasina less strong position than the other persona 


‘with whom settlements were made, as his occupation was more 


recent and he had himself entered on an uninhabited village 
and brought lands in it under cultivation for which he paid a 
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jema of Rs. 27. Mr. Roberts did not record, as in the other 
cases, that he had become the proprietor of his holding, but 
on the ground that, “if he were allowed to remain in possession 
with some confidence and peace of mind” he would be en- 
couraged to extend his cultivation, settled with him the land 
revenue on his holding for 22 years under a muqarrari settlement. 
Tbe Raja, who was bound by his sanad to promote cultivation 
and was not levying any duties on the jungle produce as appears 
from the wajib-ul-arz, could have no objection to an extension of 
cultivation which would bring him additional jama, In their 
Lordships’ opinion this was not a decision that the waste was the 
property of Fateh Manji 

In the Kachnarwa wajib-ul-arz or record of rights, signed 
five days later by the settlement cfücer and Lalman Chero, 
after reciting that the village had been settled with him, 
Lalman Chero in paragraph : undertook that the Govern- 
ment revenue should be deposited by him at any place 
appointed by the Government, and set out how “the land 


revenue” was to be paid. Paragraph a, as appears from an. 


examination of this end the corresponding paragraphs oí the 
wajib-ul azes exhihited in the case, was intended to show how land 
to be assessed was held as required by the section of the Regulation 
already set out. In the case of this particular village it begins with 
the statement “I am the sole proprietor of the village” which 
appears to mean no more than that the executant was the sole pro- 
prietor in the village, ns it goes on to state that one of his brothers 
had disappeared 20 years previously and the other was his tenant. 
There is no such statement in the corresponding paragraphs of the 
other wajib-ul-arz*s containing the particulars required by the 
Regulation. As already stated, the only mention of the unreclaimed 
village jungle or waste is in paragraph 6 in which the rights in it of 
the claimants as proprietors of the reclaimed area and the 
inhabitants of the village are recorded. This paragraph is as 
follows :— 

“6, There are no tanks, ponds or wells in my village. The 
water of Dhundha river is consumed by men and the cattle of 
the village for drinking. There are forests and hills where there 
are ‘mahua’ trees, the number of which is not known to me, When 
these bear fruits the tenants are allowed per plough the privilege 
to appropriate the fruits of five or six trees, The rest is taken by me, 
one half of which goes to those who gather the fruits while the 
remaining half is appropriated by me. There are ten mango trees 
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pe f which were planted by my father. I appropriate the fruits of these 
1935. , trees, ‘There are five trees belonging to Dhani Dube. The fruits 


Hauses Makah of these trees are appropriated by Dhani Dube. There are ‘pyar’ 
Prasad Singh and ‘khair’ trees, but neither 'chiraunj? is gathered nor ‘khair’ 
Badri Lal Sabu. (catechu) is manufactured. The tenants and myself make use of 
iene Sohn W dis: the wood iu the jungle for fuel. It is not sold and hence no account 
Tad of it is being dictated here. The cattle graze in the jungle and no 
'khar-cbari' (grzzing'dues) is levied. In any year when ‘koa’ (tasar 

cocoon) is planted, the persons planting the ‘koa’ pay rupee one and 


annas one or two for every man to the Raji Saheb. ” 


Their Lordships will next 1efer to the Kachnarwa final settlement 
rubkar in which the settlement of the land revenue was completed. 
Paragraph 1 “Re completion of boundaries and survey”, after 
referring to the settlement of the village boundaries and the 
fixing of boundary stones which had been completed by Rai 
Manick Chand the former Deputy Collector between 1840 and 
1843 as stated at page 4:8 of the record, goes on: “ The entire area 
in acres according to the trigonometrical survey carried out under 
the supervision of the survey officer comes to 4,948 acres, " 


Then follows a table showing 18 acres excluded from assessment 
as not yielding revenue, while the balance of 4,930 acres is entered 
under land yielding revenue, which is divided into cultivated, now 
fallow, and uncultivated, all of which was assessed to land revenue 
at the rates mentioned in paragraph 2, ro per cent. being added for 
malikana and a small sum for road-cess. Paragraph 3 " Re zemin- 
dari rights” deals with the grant of the  milkiat muqgaddami 
settlement subject to  corfirmation of the Board of Revenue 
in the first rubkar with which their Lordships have already dealt. 


In paragraph 4, ' Re customs of the village and jagir to goraits 

(village servants),” the proprietor again undertakes to observe all 

the conditions to which he had already agreed in the eleven para- 

graphs of the wajib-ul-aiz. The rights of the proprietor and the 

Ai inhabitants of the village in the jungle or waste ara again set out, 
this time expressly under the head of customs, as follows :— 


“There are jungle and hills where there are ‘mahua?’ trees, 
When these trees bear fruit the tenants are given five or six trees 
per plough, and the rest are retained by me. There are eight 
mango trees which were planted by my father and the fruits thereof 
are appropriated by me. . Besides these, there are five mango trees 
belonging to Dhani Dube, who appropriates the fruits thereof. There 
are 'chiraunj! and ‘khair trees in the jungle of the village, but 
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neither the 'chiraunjà is gathered nor ‘khair’ is manufactured. 
The wood of the jungle is used by me and the ‘asamis’ of the 
villages for fire wood. The wood is not sold, and no 'kharchari' 
(grazing-tax) is levied. Ifin any year silk cocoons are planted, the 
Raja Saheb realises Re. 1-2-0 or Rs, 1-1-0 from every person rearing 
the worms.” 

The dues levied by the Raja in the different villages vary. Thus 
in the village of Nektwar the Raja is said to levy a tax of Rs. 1-2 
per acre in respect of wood and bamboos and Rs, 1-2 per chula for 
manufacturing mohair, and Rs 1-2 per pagumia for planting silk 
cocoons (sic). In some villages such as Harra no dues are recorded 
apparently because none were being levied. No restrictions are 
imposed on the Raja’s exercise of these rights, and the restrictions 
referred to in Mr. Roberts's report would appear to have taken the 
form of a warning that any abuse would be met with interference by 
the revenue authorities. 

The " Final settlement rubkar relating to Taluqa Kone, ” the last 
of the recorded decisions which includes all the suit villages, con- 
tains no reference to the forests or jungles which were not included 
in the settlement of the land revenue. It states that:after a thorough 
inquiry on proof of ownership based on old possession the settle- 
ment of rz villages of the said taluqa was made as mugaddami and 
the settlement of seven villages as muqarrari, the only difference 
being that as regards the first the jama was settled permanently and 
as regards the second only for twenty years. 

Having thus completed the settlement of these villages, which as 
already pointed out no doubt accoiding to Mr. Thomason’s instruc- 
tions was a settlement of the land revenue with the Government &nd 
expressly made the land revenue payable to them, Mr. Roberts at 
the end of this rubkar took up the question of the Raja's rights, 
and holding that he was the superior proprietor, directed the jama 
to be paid to him and not, as previously directed, to the Govern- 
ment. In 1871 Sir William Muir, with Mr. Thomason’s instructions 
before him, and knowing as he must have known what happened 
when Mr. Roberts’s report came under the consideration of the 
Board when he was their Secretary, expressed the opinion that 
Mr. Thomason’s instructions were based on the view that all the 
Raja was entitled to was Ra. 8,000 out of the land revenue, and 
that, though Mr. Roberts was right in deciding as to the Raja’s 
position as he did, he had departed from his instructions and 
should have given his reasons for so doing. If this were so, it 
might go to explain why Mr. Roberts's settlement was not confirmed 
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during the remaining six years of the Government of Mr. Thomason 
under whose instructions it was made. No question, however, arises 
in this appeal about Mr Roberts’s settlement of the land revenue 
or jima, and their Lordships bave only referred to the settlement 
documents for the purpose of ascertaining whether they contained a 
decision by Mr. Roberts as to the plaintiff.’ titles to the jungle or 
waste included in the boundaries of their respective villages. Tho 
onus of establishing this was on the plaintiff-respondents, and 
their Lordships after giving the case their most careful consideration, 
are of opinion for reasons already given that they have failed to 
discharge it. Their Lordships are therefore of opinion that the 
appeal ought to be allowed, the judgments of the Board of Revenue 
and the Commissioner be reversed and the judgment of the 
Collector restored, and they will humbly advise His Majesty 
accordingly. The respondents will pay the appellant'a costs both 
here and in the Courts of the Commissioner and the Board of 
Revenue, 


T, L. Wilson & Co.: Solicitors‘for the Appellant. 
W, W. Box & Co.: Solicitors for the Respondents. 


S P, X Appeal allowed. 


PRELENT: Lord Thankerton, Sir Skadi Lal, 
and Sir George Rankin. 


RAJAH KOCHERLOKOTA .VENKATA JAGANNATHA 
RAO GURU, ZAMINDAR OF POLAVARAM 


v. 


MAHARAJAH RAVU VENKATA KUMARA MAHIPATI 
SURYA RAO BAHADUR, ZAMINDAR GURU 
OF PITTAPUR, AND O1HERS. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT Mapras. | 


Court Sale—Title of awcdiom-purchaser— Certificate of sale— Order setting 
aside the sale— Expiry of statutory period for setting aside the sale— 
Application for order of confirmation of sale—No statutory pericd— 
Instrument of transfer descrided as a sale—Transfer for a definite sum 
ef  momey—Additiona! cowenant by  tramsferes — Real character of 
transaction—In substance a sale—Transferee cannot impugn character 
of transaction—Unmpaid purchase price, vendor's lien for— Comstituting 
charge on the property seld—Charge enforced by sale of the property— 
Minor not personally responsible for payviant ef debt —Plaintif" cannot 
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recover from “ general axseits” of minor.—Transfer of .Pioperiy Aci 
(IV of 1882) £1. 54, 55 (4) (b), 100 ;—Civil Procedure Code (Act V of 
1908) O. 54, r. 15. 


The plaintiff, having obtained a mortgage decree against the defendant, 
who was a minor, for more than four lakhs of’ rupees, to be realised by the 
sale of the mortgage property, brought the prcperty to sale, and himself 
purchased it with tho leave of the Court for six lakhs of rupees on 28th 
October, 1950. After deducting from the purchase price the sum due to him 
under the mortgage decree, he deposited the: balance, Rs. 1,35,586-1-0 in 
Court. The judgment-debtor did not apply to the Court for setting aslde the 
sale within the statutory period. 


t 

The defendant'a mother, who was his guardian, being anxious to acquire 
for him a part of the property purchased by the plaintiff at the Court mle, 
entered into a oompromlse with the plaintiff under the tecms oí whioh ths 
plaintiff was to re-convey io the defendant that of the property for Rs. 
1,39,986-1-0, being the amount deposited in Court, and the defendant's mother 
was to pay the purchase price. On the 29th November, 1920 on an applicatioa 
to sanction the compromise, the Court executing the decree made an order 
confirming the sale In favour of the plaintiff in respect of all ''the property 
sold in auction on 28th October 1920, with the exception of tke property set 
eut In the compro mise petition of 29th November 1920, which the decree-holder 
has agreed to leave to the minor Zamindar of Polavaram on the terms of the 
compromise petition." 

On 14th December 1920 the defendant's mother granted on his behalf a 
simple mortgage of the property re-conveyed under the compromise petition 
to the plaintiff as a security for the purchase price. 

In May, 1924 the plaintiff Instituted a sult against the defendant to 
recover the money by sale of the property re-conveyed under the compromise 
peti&on : 

Held that (1) after the expiry of the statutory period for setting aside the 
Court sale, there was no person who could question the title of the auction 
purchaser ; 

(3) the certificate of sale was a formal document of title - 


L 

(3) in the absence of an order setting aside the sale, the Court is bound 

to confirm it, and the law does not prescribe any special period for an application 
for an order of confirmation ; 


(4) the transferee having agreed to accept such right, title, and interest, as 
the transferor had acquired by the Court sale, cannot be allowed to impugn 
the character of that transaction which alone enabled him to keep the property ; 


(5) the transaction of the agth November 1920 constituted a sale, as both 
the parties intended the transfer of the property in question by the plaintiff to 
the defendant to be a sale, and in substance it was nothing but a salo ; 


(6) and the addition of a covenant by the transferee does not convert the 
sale into some other transfer, even though the transimes would In the absence 
of such a covenant haye paid a Jarger price for the property ; 
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(7) and therefore, under section 55(4)(b) of the Transfer of Property Act 
(IV of 1882) the seller was entitled to a charge upon the property in the bands 
of the purchaser for the amount of the purchase money and for interest thereon ; 


(8) this charge can be enforced by a sale of the property under section 100 
of the Transfer of Property Act 188a and Order 34, Rule 15 of the Civil 
Procedure Code, as In the case of a simple mortgage ; 


(9) but the plaintiff ls not entitled to recover the money from the “general 
assets” of the defendant, as he was a minor at the time of the transaction in 
question and was not therefore perscnally responsible for the payment of the 
debt, 

Consolidated Privy Council Appeals Nos. 30 of 1932 and 98 of 
1933 from a decree of the High Court at Madras, (Beasley C. 7. & 
Curpenven, J ) dated the 1st May, 1930 which varied a decree of 
the Government Agent, East Godaveri, dated the 6th July, 1925. 


The facts appear from the judgment of their Lordships. 
Dunne, K. C. and C. Sidney Smith for the Appellant. 

De Gruyther, K. C. and P. V. Subba Row for the Respondents. 
Their Lordships’ judgment was delivered by 


Sir Shadi Lal :—The circumstances, which led to the action 
giving rise to these consolidated appeals brought by both the 
parties, may be shortly stated. One Krishna Rao, the late 
Zamindar of Polavaram in the Madras Presidency, borrowed, on 
different dates, from the Maharajah of Piltapur (to be described 
hereinafter as the plaintiff) large sums of money; and secured 
the payment thereof by executing three successive mortgages 
of his estate in favour of the creditor. The last of these mortgages 
was granted on the 2and October, 1973, as a security for a loan 
of more than three lakhs of rupees; and it was on the strength 
of this mortgage that the plaintifl instituted, after the death of 
the mortgagor, a suit for the recovery of the debt, impleading as 
defendant the mortgagor's widow. She subsequently adopted a 
minor boy, Jagannatha Rao, as a son to her deceased ‘husband, 
and the adopted son was then added as a defendant (to be 
referred to hereinafter as the defendant), The suit resulted 
in & decree for more than four lakhs of rupees, to be realised by 
the sale of the mortgagad property. The decree-holder brought 
the property to sale, and on the 28th October, 1920, he himself 
purchased it with the leave of the Court for six lakhs of rupees, 
After deducting from that price the sum due to him under the 
decree, he deposited the balance, Rs. 1,39, 986-1-0 in Court, 


It appears that the widow and her son were anxious to retain 


Vor. LXIII] PRIVY COU NCIL. 379 


the village of Polavaram (with its hamlets), which was the ans 
ancestral property of the Zamindar; and it was, therefore, 1926 


arranged between the auction purchaser and the minors mother Rajah Kocherlokota 
that the former should re-convey, for the sum deposited by him iiy agannatha 
in Court, the village to the minor, But that sum was claimed M. 
hy the puisne mortgagees, and it was then agreed that the minor's MAN HAT 
mother, who was hia guardian, should pay Rs. 1,39, 986-1-0 for MAKIPA Se MS 
purchasing the village in question. Pursuant to this arrangement, 
the auction purchaser and the guardian submitted, on the agth Str Skadi Lal. 
November, 1920. an application to the Court stating the terms mS 
of the compromise and arking it to sanction the compromise 
as a transaction beneficial to the minor. Thereupon. the Court 
made the following order :— 
"The sale of the property sold in auction on 28th October, 
1920, i8 confirmed, with the exception of the property set out in 
the compromise petition of agth November, 1920, which the 
decree-holder has agreed to leave to the minor Zamindar of 
Polavaram on the terms of the compromise petition, 
* * * 
“A sale certificate for the extent of property, the sale of 
which is confirmed, will be issued to the plaintiff," 
The guardian was, however, unable to find the money for 
payment to the plaintif, but, as she was anxious to acquire the 
property for her minor son, she, on his behalf, granted on the 
14th December, 1920, a simple mortgage of tbe village to the 
plaintiff as a security for the price, with her personal covenant 
for the payment thereof. But no payment was made to the 
‘mortgagee in satisfaction of the debt, and he brought in May, 
1924, the present action against the defendant, who had attained 
‘majority ; and sought to recover the money by sale of the mort- 
gaged property. 
. To this action various defences were raised, but they were 
overruled by the trial Judge who granted a decree for sale. 
On appeal the High Court held that the transaction could not : 
operate as a mortgage, as the deed had not been attested as 
contemplated by the definition of the expression “attested ” 
contained in the Transfer of Property (Amendment) Act, No. a7 
of 1926. This finding has not bsen challenged on behalf of the 
plaintiff, and must be treated as final. 


The plaintiff, however, sought the same relief on the strength 
of his alternative claim to have a véndor's lien for the 
unpaid purchase price, which constituted a charge on the 
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property sold by him This claim has been disallowed by 
the High Court on the ground that the transfer in question was 
not a sale which would create a lien in favour of the plaintiff 
The leamed Judges did not, therefore, declare the debt to be 
acharge on the village, but treating it as an unsecured debt 
they directed that it should be realise] from the “general assets ” 
of the defendant. 

The question which their Lordships have to determine 1s 
whether the transaction of the agth November, 1920, whereby 
the village in question became the property of the defendant, 
did or did not amount to a sale. That village, along with 
other mortgaged property, was, as stated, sold to the plaintiff 
on the 28th October, 1920 ; and the.period, within which the 
judgment-ebtor could apply to the Court for setting aside the 
sale, was 30 days from the date of the sale. During that period 
no such application was made by him, and the title of the auction 
purchaser became unimpeachable. On the 29th November, 
1920, the Court execüting the decree made an order confirming 
the sale in favour of the plaintiff in respect of all the property 
purchased by him except the Polavaram village. The reason 
for this exclusion was clear. In accordance with the compromise, 
which had received the sanction of the Court, this village was 
to become the property of the defendant, and it was, therefore, 
considered to be an act of supererogation, first to record a formal 
order confirming the judicial sale thereof in favour of the auction 
purchaser, and then to sanction its sale by him to the defendant. 
It is obvious that, after tha expiry of the statutory period for 
setting aside the sale, there was no person who could question 
the title of the auction purchaser, and a certificate of sale 


granted by the Court would in such a case be a formal docu- 


ment of title, In the absence of an order setting aside the 
sale the Court is bound to confirm it, and the law does not 
prescribe any special period for an application for an order of 
confirmation. 

Moreover, the transferee agreed to accept such right, title, 
and interest, as the transferor had acquired by the Court sale ; 
and he cannot be allowed to impugn the character of the tram 
section which alone enabled him to keep the property. 

It is, however, argued that the consideration for the 
transaction consisted of two parts, viz.: a sum of money, 
and a promise by the transferee to abstrin from raising 
objections to the auction-sale of the mortgaged property ; while 
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male, as defined by section 54 of the Transfer of Property Act, ees 

IV of 1882, is a transfer of ownership in exchange for & price. 1936. 

Now, the transfer was made apparently for a definite sum of Rajah Kocherlokota 
money, and was described as a sale. It is true that the deed Venkata |sgannatha 
of compromise mentions also the promise in question but apart Sid 

from the fact that this promise was valueless, there is hardly any Mabaragh Ravu 
instrument of sale which does not contain some stipulations by Mahipat! Surya Rao 
the parlies; and if the addition of a covenant by the transferee DEOR 
would change its real character, it would be difficult to find a Sir Shadi Lal, 
transaction which could be held to be a sale. For example, m 

a covenant by the purchaser giving the vendor a right of pre- 
emption does not convert the sale into some other transfer, even 
though the transferee would, in the absence of such a covenant, 
have paid a larger price for the property. There can be little 
doubt that both the parties intended the transfer in question to 
be a sale, and in substance it was nothing but a sale, 

Their Lordships are, therefore, of the opinion that the 
transfer of the property by the plaintiff to the defendant cons- 
tituted a sale; and under section 55 (4) (4) of the Transfer of 
Property Act the seller was entitled to a charge upon the pro- 
perty inthe hands of the purchaser for the amount of the pur- 
chase money and for interest thereon. This charge can be 
enforced by a sale of the property under section roo of that statute 
and under Order 34, Rule 15, of the Civil Procedure Code, as in 
the case of a simpls mortgage. 

The learned Judges of the High Court concurred with 
the trial Court that the plaintiffs claim amounted, on the 
6th July, 1925 to Rs. 202,591-g-0, and they awarded interest 
thereon ‘at 6 percent. per annum from that date until the date of 
payment, They also found that, as the defendant was a minor at 
the time of the transaction in question, he could not be held 
personally responsible for the payment of the debt. This finding 
has not been contested, and as the claim for the personal liability 
of the defendant is negatived, the plaintiff is not entitled to recover 
the money from the “ general assets” of the defendant. 


The decree granted by the High Court, which makes the entire 
property of the defendiint liable for the debt, cannot be upheld, and 
ought to be set aside. In lieu of that decree, the plaintiff must get 
a decree in the following terms »—That, in default of the defendant 
paying on, or before, the 3oth September, 1936, the sum of 
Rs. 202,591-9-0, with interest thereon at 6 per cent. per annum from 
the 6th July, 1925, until the date of payment, the village of 
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Polavaram (with its hamlets as describsd in the mortgage-deed of 
the r4th December, 1929) shall be sold, and the proceeds of the 
sale (after deduction therefrom of the expenses of the sale) shall 
be paid into Court and applied in payment of the amount due to 
the plaintiff. 

The appeals preferred by the parties are allowed gro fanto, but 
the defendant, having failed on the main issue, must pay, not only 
the costs of the Courts below as directed by the High Court, but 
also the costs incurred by the plaintiff here. - Their Lordships will 
humbly advise His Majesty accordingly. 

H. S. L. Polak & Go.: Solicitors for the Appellant, 

Douglas Grant & Dold : Solicitors for the Respondents, 


8, P. K. Appeals allowed. 


PRESENT : Lord Macmilian, Sir John Wallis, and Sir 
George Lowndes, 


SRI RAJA INUGANTI VENKATARAMA RAO 
UD. 


SRI RAJA SOBHANADRI APPA RAO BAHADUR 
GARU AND OTHERS. 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE 
AT Mapnzas,] 


Registration—Validity—‘Fictitieus’’ entry ef parcel in deed of conweyance— 
Deed must “relate” to land in registration area—Fer effective purpose 
of enjoyment or use— Motive immaterial—intention of parties to the — 
transaction is critical -Promed by facts established by the evidence 
-—Frawd om the registration law—Registration Act (XVI of 1908) 
Sec, 28, 


In a sult for recovery of possession with mesne profits the property im 
dispute was sold to defendants! father by plaintiffs father acting as plaintiff's 
guardian, by a deed of conveyance duly executed and attested on 14th October, 


, 19tO. The deed was presented for registration on 14th February, 1911, and 


registered In the Godavari registration district, although the property purport- 
ing to be sold was in the Kistna district; the deed ‘however purported to 


^ 
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include in the sale one yard of land situated in the Godavari registration 
district. Upon the facts established by the evidence, it was clear that the 
document as originally prepared, and, indeed, as executed by the vendor, 
contained no reference to any land ia the Godavari registration district : when 
that parcel of land was brought in, no value was placed upon it, and no part 
af the consideration was assigned to it; the purchaser neither lived in the 
Godavari registration district, nor did he own any property in tbat district, 
and what possible use he could have had fora single yard of land in that 
district was unexplained ; on the evidence it was doubtful whether thw 
parcel, though forming part of the plot ostensibly purchased in the name of 
the vendor really belonged to him, or whether is was In fact identifiable. It 
lsadmitted that the purchaser never made any attempt to take possession of 
it in any shape or form: that when after his death his estate was partitioned 
between his sons, the first and second defendants, no account was taken of it, and 
no reference made to it, and the uncontradicted evidence was that it was. shortly 
afterwards enclosed and built over by the owner of the immediately adjacent 
property, with whom the vendor was living, and for whom it was said that be was 
only a benamdar. The plaintiff contended that the inclusion of a vacant site of 
one yard in the registration district was a fraud on the registration law, and no 
registration obtained by means thereof was valid. 

The Subordinate Judge accepted his contention and passed a decree in his 
favour, assessing the masne profits at Rs. 1,000 per annum., On appeal the 
High Court held that the deed was a real conveyance of the one yard of land in 
the registration district and that the registration was valid, and that, therefore, 
the plaintiff could not recover possession of the property without setting aside 
the conveyance, which rellef was time barred, and accordingly dismissed the 
plaintiffs suit, On the question of the smesne profits, the High Court held that 
the plaintiff, if he had succeeded in his sult, would be entitled to mesne profits at 
the rate of only Rs. Coo per annum. On appeal to the Judicial Committee of 
the Privy Council : 

Held, that— 

I. The criterion by which the question, whether under section a8 of the 

Registration Act (XVI of 1908) the deed in truth "related" toa parcel in 

the registration district, must be decided !s whether, upon the faots established 
by the evidence, the parties intended tbt one yard of land to pass under the 
deed : the motive may be immaterial, if the requirements of tbe law have been 
complied with; but of this the Intention 1s critical ; and that in the present case 
no such intention existed : 

Upon the facts established by the evidence, it is the Inevitable conclusion 
that neither did the vendor Intend to sell, nor did the purchaser intend to buy, 
this almost ridiculous fraction of land, and that therefore the so-called sale of 
it was a mere device to evade the Registration Act. 

Harendra Lal Rey Chowdhuri v. Srimati Hari Dasi Debi (1) and Biswanath 
Prashad v. Chandra Narayan Chowdkuri (2) and Collecter of Gerakkpur v. Ram 
Sundar Mal (3), followed. 


` (1) (1914) L. R. gv. A. 110 ; LLL: R. 41 Cale, 972 ; 19 C. L. J. 484. 
(a) (1921) L. R. 38 1. A. 127 ; I, L. R. 48 Calc, 509 ; 35 C. W. N. 985 
(3) (1934) L. R. 61 I. A. 386; 60 C. L. J. 67. ` 
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' Privy Council Appeal No. 110 of 1932, from a judgment and 
decree, dated the zoth August, 1930, of the High Court of Judi- 
cature at Madras, reversing a judgment and decree, dated the zoth 
September, 1924, of the Additional Subordinate ‘Judge of 
Bezwada. 

The main question for consideration in this appeal was whether 
the sale deed, dated 14th October, roro, was void on Rene of 
its being a fraud on the registration law. 

The releavant facts of the case are stated fully in the judgment 
of their Lordships. 

Leslie De Gruyther, K. C. and Godfrey for the Appellant: 
The sale deed is void as having been effected in fraud òf registration. 
law in India: Harendra Lal Roy Chotodhuri v. Srimati Hari Dasi 
Debi (1); Biswanath Prasad v. Chandra Narayan Chowdhuri (2) ; 
Collector of Gorakhpur v. Ram Sundar Mai (3). The effect of these 
decisions of the Board is that if there is no real intention to pass 
the title in the property registered or in a small portion of if, thet 
there is a fraud on the registration, and it is bad. Upon the 
recitals in the deed you can not fix definitely what was to be sold ; 
there never was any intention to sell tbis one yard of land, nor did 
the purchaser really intend to buy it, It wss not bought “ for any 
effective purpos: of enjoyment or use” in the words of Lord 
Blanesburgh in Collector ‘of Gorakhpur v. Ram Sundar Mai (3). 
No possession of the yard of land was ever taken atany time. No 
value was placed upon it It really did not form part ofthe 
consideration because it was inserted independently of the original . 
transaction. The word "fictitious" used' in Harendra Lal- Roy 
Chowdhsuri v. Srimati Hari Dasi Debi (4) is not confined to nom 
existing properties, “Some portion of the property” in section 28 of 
the Act does not mean a substantial portion, but a portion however 
small: Hari Ram v. Sheodayal Mal(s5). The High Court did not 
have the benefit of Collector of Gorakhpur v. Ram Sundar Mal (3). 

A, M. Dunne, K. C. and £F. V. Subba Row for tbe first 
Respondent: The High Court rightly held that the deed was a real 
conveyance of thia one yard of land. It is & real transaction in 
regard to the substantial portion of the land and also in regard to 


(1) (1914) L. R. 41 L A. 110 ; I. L, R. 41 Cale. 972 ; 19 C. L, J. 484. 

(a) (1931) L. R. 48 I. A. 127 ; I. L. R. 48 Cak. 509 ; ag C. W. N. 985. 

(3) (1934) L. R. 61 I. A. 286; Co C. L, J. 67. 

(4) (1914) L. R. 4t LA. moir I. L, R. 41 Calc. 972 (989) ; 19 C. 'L. 
J. 484 (493). 

(5) (1888) L. R. 161, A. 12 ; I. L. R, 11 All. 136. 
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that portion which may or may not have been capable of enjoyment. 
If Collector of Gorakhpur v. RamSumdar Mal(x) is to be 
read literally, the words that are there used create a very great 
difficulty in regard to the question of a deed of this kind. The 
document must be registered in the district in which the land to 
which it “relates” is situated. This yard of land is situated in the 
registration district. 

There are plenty of effective purposes for which this yard 
can be enjóyed. But I agree I do not think the parties to the 
transaction ever had an idea of an effective purpose. If you so 
limit this yard of land as not to be a square yard, then it gets rid 
of any useful purposes. The deed was not a fraud upon the 
Registration Act because this yard of land is existing land ; it is not 
non-existent : Harendra Lal Roy Chowdhuri v. Hari Dasi Debi (a); 
Collector of GorakA$ns v. Ram Sundar Mal(x) ; conflicts, with 
Harendra Lal Roy Chowdhuri v. Hari Dasi Debi (a) in saying 
that “fictitious” in Harendra Lal Roy Chomdáwsi v. Hari Dasi 
Debi (a) is not confined to non-existing properties. This yard of 
land was included in the deed by both the parties deliberately and 
intentionally for the purpose of the deed being' registered in that 
district. The facts of this case are distinguishable from the facts 
in Collector of Gorakhpur v. Ram Sundar Mai(1) where the 
property in dispute was a share in a smaller plot inside a larger 
plot. The facts of this case are distinguishable from the facts in 


Biimamaih Parskad v. Chandra Narain Chowdkuri (3) where the. 


vendor never did acquire the parcel of land. "This land was within 
section 28, and it was a deed “relating” to that piece of land. 

P. V. Subba Roe followed for the first Respondent: It can be 
gathered from the recitals that this was for the benefit of the minor. 

Leslis DeGruyther, K. C. was not called upon to reply. 

Their Lordsbips' judgment was delivered by 

Sir George Lowndes :—The issue between the parties to this 
appeal is as to tbe validity of a conveyance, made to the father of 
the first and second respondents, of a quarter share in the village of 
Somavaram, in the Kistoa District, of which the appellant seeks 


to recover possession with sesms profits. The property in dispute. 


had been the subject of a gift (the validity of which is not disputed) 
in July, 19oo, by the late Maharaji of Venkatagiri, to the appellant 
who was then a minor. It was sold by the appellant’s father, 
purporting to act as his guardian, to the father of the tenpondante 


MESE R. 6t I. A. 986; 60 C. L. J. 
(2) (1914) L. R. 41 I. A. 110 4 I. L, R. 41 . 97a 5 19 C. Le J484. 
(3) (1911) L, R. 48 I. A. 127. 
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on the r4th Ottober, 1910, and upcn a partition after his death came 
to the first respondent, who alone appears before the Board to com 
test the Hppellant's claim. It is common ground between the 
parties that if the conveyance was effective the appellant’s suit must 
fail; for if it were necessary for him to ask that the conveyance 
should be set aside as not binding on him, his suit was out of time ; 
if, on the other hand, it could be regarded as a nullity, there 
: would be no bar of limitation to bis recovering poem &nd he 
would be entitled to his decree. 

The conveyance in question was duly executed, the consideration 
of Rs. 27,000 being paid to the appellant's father. The only attack 
upon it is as to the validity of its registration. The Somavaram 
property was situated in the Kistna District, but registration was 
effected at Samarlakdta in the Godavari District, and-if the matter 
rested there the registration would be clearly invalid, the convey- 
ance would be unregistered and ineffective, and the respondents 
could not resist the appel lant’s claim. . 

The deed was undoubtedly prepared as a conveyance of the 
Somavaram property only, purporting to be:sold by the father of 
the appellant as his natural guardian, and appears to have been 
executed and attested on the 14th October, roro. It was not, 
however, presented for registration till the r4th ‘February, IQII, 
and by that time an additional sheet had been inserted in the 
document purporting to include in the sale one yard of land in the 
village of Vündoor which was in the Godavari registration district. 
If the deed in truth “ related" to a piece of land in Vundoor, the 
registration would, by the terms of section 28 of the Registration’ 
Act (XVI of 1908) be effective ; if it did not, it would be ineffective, 
and no title to the Somavaram property passed under it. This 
is the question upon which ‘their- Lordships’ judgment is 
sought. RN | 

The suit was tried by the Subordinate Judge of Bezwada. He 
accepted the contentions of the appellant and passed a decree in 
his favour dated the 20th September, 1924, assessing the mesne 
profits at Rs. r,ooo per annum. On appeal the High Court took 
the opposite view, "They held the registration to be valid, and 
that, therefore, the appellant could not recover possession of the 
property without setting aside the conveyance, and that this relief 
was time barred. The appellgnt's suit was accordingly dismissed by’ 
their decree of the 2oth August, 1930. 

The learned judges of the High Court also held that the meane 
profits to which the appellant would be entitled if he had suoceeded 
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in his suit, would be at the rate of only Rs. 600 a year instead of 
the Rs 1,000 allowed by the Subordinate Judge. Their finding 
upon this point has not been contested before the Board. 

Before their Lordships it is asserted on the one side that the 
deed wis a real conveyance of one yard of land in-Vundoor (as 
the High Court held), and that although the motive of its inclusion 
was no doubt to allow of registration in a place convenient to the 
vendor, this did not affect the validity of the transaction. It is, on 
the other hand, contended for the appellant that the Vundoor lani 
was a fictitious item which waa never intended by either party to 
the transaction to pass under the deed and. (translating | this into the 
language of the Act) that the document did not in reality "relate" 
to any land in the Godavari registration area. — , 

Similar questions have come before the Board in three CRSPS 
subsequent to the date of the transaction now impugned, the most 

recent decision being in June, 1934, after the judgment of the High 
Court in the present case. 

In the first, Harendra Lal Roy Chomdhuri v. Hari Dasi Debi 
and others (1), there had- been included in a mortgage deed of certain 
mofussil properties a plot of land described as No. a5 Guru Das 
Street in Calcutta, where the deed was registered. This was found 
to be a non-existent property and the. registration was, therefore, 
held to be invalid. Lord Moulton in delivering the judgment of 
the Board said :— 

“Their Lordships hold that this parcel is in fact a. fictitious 
entry, and represents no property that the mortgagor possessed 
or intended to mortgage, or that the mortgagee intended to form 
part of his security. Such an entry intentionally made use of by 
the parties for the purpose of obtaining registration in a district 
where no part of the property actually charged and intended to 
be charged in fact exists is a fraud on the registration law, and 
no registration obtained by means thereof is valid." 


In Biswanath Prashad and others v, Chandra Narayan 
Chowdkuri and others (2),’ a mortgage deed had been registered 
in the Mozaffarpur district on the strength of the inclusion of a 
one-kauri share is- the village of Kolhua situated in that district. 
It was not suggested in this cate that the property was ‘non 
existent, but only that the mortgagor's title to it was imperfect. 
The appeal was heard by seven members of the i Com- 


(1) (1914) L.R. At I. A, 110 ; L, L. R. UE 973 ; A L ‘J. 484, 
(2) (1921) L. R. 48 E, A. 127. 


a $ - . +< >. * * - 


P C: 
1956. 
itae qp 


' So Raja In i 
Venkatarama Rao 
v. 
‘Sel Raja Sobhanadri 
Appa Rao Bahadur 
Garu. 


Sir George mcd ovdi 


P. C. 

1935. 
por 
Sd Reja Schbanadri 


Appa Rao-Babadur 
Garu. 


Sir George Lowndes. 


UBI. APA 


THE CALCUTTA LAW JOURNAL, | Vor. LXIII. 


. mittee (including Lord Moulton) and the judgment was delivered 
. by Viscount Finlay. He said :— 


“The view which their Lordships take of the facts is that which 
is compendiously stated by the High Court in the judgment of 


‘Coxe J.: ‘I agree. The circumstances of the case leave’ no 


doubt that the parties never intended that the share of Kolhus 
should really be sold to Udit Narayan or mortgaged to Polai 
Lal. The so-called sale wasa mere device to evade the Registra- 
tion Act’? . .., 

The judgment then sets out the passage cited above from the 
judgment in Harendra Lal Roy Chowdhuri’s case (1) (supra) 


‘and the Board held that in the view taken of the facts by the 


High, Court and by their Lordships the case fell within that 
decision. 

In Collector of Gorakhtur v. Ram Sundar Mal amd others, 
(2), the question turned on the inclusion in a sale deed of a one- 
third share in a garder-room, which was the only property covered 
.by the deed which was situated in.the district where. registration 
iwas effected. Here there was no doubt either as to the existence 
of the property or the vendor’s title to it, but again a similar con- 
clusion was reached. Lord Blanesburgh, by whom the judgment 
„of the Board was delivered, referring to the inclusion of this item 
ys mm - 

"Their Lordships} think that one of two TEA alone is 
possible ; either that it was never intended by either party that 
the sitting-room should for any purpose other than that of 
registration be subject of saleat all or that the. vendor only 
included it because he knew that it never could. become an 
effective subject of enjoyment or occupation by the purchasers. 
The word ‘fictitious’ used in Harendra Lai Roy v. Hari Dasi 
Debi (x) is not confined to non-existing properties. It is satisfied 
if the deed does not ‘relate’ to a specified property for any effective 
purpose of enjoyment or use." —. 

Dealing with the question on these lines the Board held 
that the so-called sale was a mere device to evade the Regis 
tration Act and that the registration of the document was 
invalid. 

Having regard to these pronouncements their Lordships can 
bave no doubt that the criterion by which the question now be- 
fore them must be decided is whether, upon the facts established 


(1) (1914) L. R. 41 LA. 110 ; L L. R. 41 Calo. g72 ; 19 C. L.. f. 484. 
(2) (1934) L. R. 61 I. A. 386 ; 60 C, L. J. 67. 
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by the evidence, the parties intended this one yard ,of land to 
pass under the deed. The motive may be immaterial as the 
.respondent contends, if the requirements of the law bave been 
complied with; but of this the intention is critical. They 
are satisfied that in the present case no such intention 
existed, 


“It is clear that the document as originally prepared, and, 
indeed, as executed by the vendor, contained no reference to any 
land in Vundoor. When it was brought in, no value was placed 
upon it, and no part of the consideration was assigned to it. The 
purchaser neither lived in Vundoor, nor did hs own any property 
in Vundoor, and what possible use he could have had fot a single 
yard of land in that village is unexplained. It‘is at least doubtful 
on the evi'ence whether this parcel, though forming part of a 
plot ostensibly purchased in the name of the vendor (the father 
of the present appellaot) really belonged to bim, or whether it 
was in fact identifiable, It is admitted that the purchaser never 

„made any attempt to take possession of it in any shape or form: 
that when after his death his estate was partitioned between his 
sons, the first and second respondents, no account was taken of 
it, and no reference made to it, andthe uncontradicted evidence 
is that it was shortly afterwards enclosed and built over by the 
owner of the immediately adjacent property, with whom the 
vendor was living, and for whom it is said that he was only a 
bsnamidar, 


Their Lordships think that’ it is the inevitable conclusion 
from these facts that neither did the vendor intend to sell, nor did 
the purchaser intend to buy, this almost ridiculous fraction of 
land, ‘and that in the words of Lord Blanesburgh in the case last 
cited, the so-called sale of it was a mere device to evade the 
Registration Act. The result, in their opinion, is that there was 
no effective ragistration of the conveyance upon which the res 
pondent .seaks to defeat the appallant’s claim, and that it was, 
therefore, no obstacle to the appellant’s suit for possessión, which 
they think was rightly decreed: in his favour by the Subordinate 
Judge. ' l 

There. is one other matter to which their Lordships must 
refer, Mr. Dunne for the firt respondent contended that if 
the conveyance was held to be ineffective, possession should 
only'be given to the appellant upon the terms of his refunding 
the ‘purchass money to the first respondent If it had been 
established that the appellant had in fact received, or got the 
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benefit of, the Rs, 27,000 which the father of respondents one 


 &nd two undoubtedly paid, there might .have been some basis 


for this claim. But unfortunately for the first respondent there 
was no proof of this and both Courts in India have found pannal 
him on the point. 

For the above reasons their Lordships will humbly advise ` 
His Majesty that this appeal should be allowed, that the decree 


of the High Court dated the soth August, r93o, should be set 


aside with costs, and the decree of the Subordinate Judge, 
dated the 2sth September, 1924, restored, with the modification 
that the mesne profits should be calculated at the rate of Rs. 600 
per annum instead of Ks r,ooo. The appellant must have: his 
costs of the appeal. . 


Douglas Grant and Dold: Solicitors for the Appellant. 
JVekra & Co; Solicitors for the first Respondent. 
S. P. K Appeal allowed, 


PRESENT: Lord Alness, Sir John Wallis: ani 
r George Rankin, 


HEM SINGH AND OTHIE*3 
\ n. 


MAHANT BASANT DAS, SINCE DECEASED, AND ANOTHER, ` 


[ON APPEAL FROM THE HiGH COURT or JUDICATURE 
AT LAHORE. | 


Practice--Privy Counctl— Right of appeal-—Competence ~ Sikh Gurdwaras Act 

(Punjab Act VII of 1925), Sections 34, 160a) (iti). 

A tribunal appointed under the Sikh Gurdwaras Act, 1925, (Punjab Act VII of 
1925) had enquired ander section 16 of the Act whether the institution in suit 
should not be declared to be a Sikh Gurdwara and by a majority had decided in 
the affirmative. Two appeals wore brought from this decision to the High Court 
by different sets of persons interested in preventing the institution from being 
dealt with asa Sikh Gurdwara under the Act. The High Court by’ two decrees 
allowed these appeals, set aside the majority decision of the tribunal, and mede a 
declaration that the institution in suit is not a Sikh Gurdwara within the meaning 
ot the Act. The High.Court having granted leave to appeal to the Privy Council, 
a preliminary objection to the competence of these two appeals was raised before 
the Board, who held, that the objection cannot be sustained. 


| 
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Held; that the questions which-may come for. decision before a tribunal under 
the Sikh Gurdwaras Act, 1925, include questions which in substance concern the 
nature of the trusts, under which the endowments of certain religious institutions 
are held ; they also include questions of compensation for loss of office and 


attt 


iis Singh 


questions as regards claims to property ‘in respect of which the tribunal’s uid Mahant Basant Das. 


are not limited by any pro visions as to value. 


- Held, that section 19(9) gives the tribunal Ep a OREA RA sre nese a 
Court by the Coda of Civil Procedure. 


Held, that the provisions of section 34(3) do not indicate that the High Conrt 
in dealing with the matters referred to would be exercising a special jurisdiction. 


Held, that no such Inference deda hs drawn from the provisions of 
section 37 ; and that section 37 is consistent with the view that the Jurisdiction 
conferred upon the High Court by section 34 is intended to include the new 
subject-matter as part of the ordinary appellate Jurisdiction of the High Court. 


Held, that having regard to the character, the variety and the importance of 
the questions to be dealt with by a tribunal, and to the terms in which the right 
of appeal to the High Court is provided by section 34, the provisions of the 
Civil Procedure Code with reference to appeals to His Majesty apply to decrees 
of the High Court made under section 34 of the Sikh Gurdwaras Act. 


Nattenal Telephone Co. Lid. v. His Majesty s Postmaster General (1), 
Secretary «f State fer India im Cowmcil v. Chellikami Ramo Rao (2) and 
Maung Ba Thaw v. Ma Pin (3), applied. 

Rangoon Botatoung Co. v. The Collector, Rangoon (2), distinguished and 
explained. 


On the main ixsue framed indar section 16 2) qi), t 


Heid, that clause (ill) of section 16(2) does not require me of user of public 
worship predominantly by Sikhs, but merely that the institution is used for 
worship by Sikhs ; the main stress of the clause has to be taken by the first part 
thereof. The party asserting tbe affirmative must prove that the institution was 
established for use by Sikhs for the purpose of public worship. l 


Held further, that they may prove this by any class of evidence under the 
Indian Evidence Act, but in order to succeed the evidence which they adduce 
must prove it, and the circumstance that this institution is an old one does not 
absolve them from giving sultable and sufficlent proof, though it ts a fact which 
has to be taken Into account in estimating the evidence. 


Judgment of the High Court affirmed. 


These aré consolidated Privy Council Appeals Nos. 30, 108 
and 109 of 1932 from two decrees passed bj the High Court of 


(1) (1919) A. C. x46. 

(a) (1916) L. R. 43 I. A. 193 LLL. R. 37 Mad. 617 ; 25 C. L. J. 69 
(3) (1934) 61 L A. 158; 61 C. L J. ss. 

(4) (1912) L. R. 39 I. A. 197 ; LL. R. 40.Cnla. at ; 16 C. Es 245. 
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Judicature at Lahore (Sir Alan Broadway & Johnstone, /7.), dated 
respectively the 23rd Decem ber, 1925, and the 13th January, 1931 
which reversed the decrees of the Senior Subordinate Judge, 
Lahore, of the 7th March, 1923 and of the Sikh Gurdwaras 
Tribunal, Laho re, o f the 18th June, 1928. 


The principal questions raised on these appeals are questions of 
fact referred to under clauses (ii), (iii) and (iv) of sub-section 2 of 
section 16 of the Act. 


The only question of law argued in these appeals was the preli- 
minary objection teken by Mr. Leslie De Gruyther, K. C. for the 
responden ts regarding the competence of these appeals, 


Mr. Leshe De Gruyther, K. C. and Mr. V. K, Xrishnz Menon 
for the Respondents: The Sikh Gurdwaras Act, 1925, is a special 
Act, dealing with a special matter and there is no appeal given 
to the Privy Council from proceedings under the Act. The tribu- 
nal were exercising a special jurisdiction, sections 14, 34, 36, 37 of 
the Act. Section 36 makes it clear that no suit shall lie and the 
Civil Courts are not permitted to interfere with any order passed 
by the tribunal or on appeal. Ifthere is to be ‘an appeal to the 
High Court on any one of the special matters within its special 
jurisdiction that right of appeal to the High Court is specially given 
by the Act. The right of appeal to His Majesty must be given by 
Statute. The present case is not within the general principle laid 
down in Zhe National Telephone Co. Lid. v, His Majesty's Post- 
master-Gensrai (1) ; it is governed by Rangoon Botatoung Co. Lid, v. 
The Collector, Rangoon (2). The decree or order of the High 
Court under the Act, is not passed by the High Court in the 
exercise of its ordinary jurisdiction, and therefore no right of appeal 
can be conferred on any party under sections 109 di rro of the 
Civil Procedure Code. 


Mr, A. M. Dunne and Mr. C. 7. Colombas for the Respondents: 
Section rro has no relevance to the present case, it must be either 
section tog(c) or clause 29 of the Letters Patent of the Lahore 
High Court. The rights determined by the tribunal are not created 
by the Act. The Act gives power to bring a suit, section 38. 
Rangoon Botatoung Co. v. The Collector, Rangoon (a) does not 
apply here, because the decision in that case was not a decision on 
a matter which affects any right, but merely a decision as to the 


(1) (1913) A. C. 546 
(3) (1912) L. R. gol. A. 197 ; ILL. R. 40 Calc. a1,; 16 C. L, J. 245. . 
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value of property under the Land Acquieition Act. The right of 
appeal to the High Court conferred by section 34 of the Act gave 
to the High Court the right to decide the appeal in its ordinary 
jurisdiction, the present case is within the general principle laid 
down in Ze National Telephone Co, Ltd. v. xia ac ud (1). 

Mr. De Gruyther, K. C. replied. 

The judgment of their Lordships was delivered by 

Sir George Rankin :—These three appeals concern a religious 
institution in Manak in the Lahore district, and the buildings, lands 
" and other property belonging thereto. The first appeal, No. ro, 
ie brought by the plaintiffs in a suit under section 92 of the Civil 
' Procedure Code to remove the defendant Basant Das from the 
office of mahant or custodian of the institution upon the grouncs of 
misconduct and mismanagement. The learned Subordinate Judge 
found for the plaintiffs and made an order removing Basant Das 
and appointing another custodian, The High Court at Lahore set 
aside this decree and dismissed the suit. No question or difficulty 
arises a8 to the competence of tbis appeal, but the defendant, 
Basant Das, having died since the High Court’s decree, the appeal 
‘has not been pressed. 

Appeals Nos, 108 and tog are brought from two decrees of the 
High Court reversing the decision of a tribunal appointed under 
the Sikh Gurdwaras Act, 1925, (Punjab Act VIII of 1925) The 
tribunal had enquired under section 16 of the Act whether 
the institution in suit should or should not be declared to be a 
Sikh Gurdwara and by a majority had decided in the affirmative. 
Two appeals were brought from this decision to the High Court by 
different sets of persons interested in preventing the institution from 
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being dealt with as a Sikh Gurdwara under:the Act ' The High ' 


Court. by two decrees dated 13th January, 1931, allowed these 
appeals, set aside the majority decision of the tribunal, and made a 
decluration that the institution in suit is not a Sikh Gurdwara 
within the meaning of the Sikh Gurdwaras Act. 

Upon application made to the High Court fora certificate that 
the cases were fit to be taken on appeal to His Majesty in Council, 
the learned Judges of the High Court delrvered judgments by 
which they appear to have held that section rro of the Code did 
not apply to the cases but that a certificate could be given under 
what they described as tbe latter portion of clause 29 of the Letters 


Patent of the Labore High Court, referring apparently to the words ` 


“or from any other firal judgment, decree or order made either 
(1) [1913] A. C. 546. 


394 THE CALCUTTA LAW JOURNAL, (Von. LXIIL. 


Ee on appeal or otherwise ns aforesaid when the said High Court 

1936. declares that the case is a fit one for appeal to us &c. "^ They 
Hem Singh followed up this judgment, however, by signing a certificate in which 
it was certified ‘that the case above set forth fulfils in our opinion 
the requirements of section rro of the Code of Civil Procedure 
Act V of 1908 as regards value and nature and is fit for appeal to 
His Majesty in Council.” From these proceedings their Lordships 
bave some difficulty in ascertaining the exact provisicn of law under 
which the learned Judges intended to act. It would appear, 
however, that whether or not they were satisfied that the amount or 
value of the subject-matter exceeded Rs. 10,000, they were of 
opinion that the case was otherwise a fit and proper case to be 
taken on appeal to His Majesty. 

Before the Board a preliminary objection was taken by learned 
counsel for the respondents to the competence of these two appeals. 
While not disputing the proposition laid down by more than one of 
the learned Judges who took part in the decision of the JVational 
Telephone Co. Lid. v. His Mapesty’s Postmaster-General (1), that 
“ when a question is said to be referred to an established Court 
without more, it............imports that the ordinary incidents of 
the procedure of that Court are to attach, and also that any general 
right of appeal from its decisions likewise attaches” (ger Viscount 
Haldane L. C. 552), learned counsel contended that an examination 
of the Sikh Gurdwaras Act discloses that the present case is not 
within this general principle. He submitted that it is governed by 
Rangoon Botatoung Co. v, Ths Collector, Rangoon (2), and that the 
principle to be applied to it is that the tribunal were exercising a 
special jurisdiction ; that the right of appeal to the High Court 
conferred by section 34 of the Act gave to the High Courta 
special jurisdiction ; and that the decree of the High Court, 
not being made in the course of its ordinary jurisdiction, the 
provisions of sections 109 and rro of the Code do not apply 
to confer a further right of appeal on any party, In support 
of the preliminary objection it was pointed out that by the 
E provisions Of sections 34 (2), 36 and 37 the decision of a tribunal 

under the Act was very specially protected from interference ; 
that sub-section 3 of section 34 provides thatan appeal preferred 
under the section shall be heard by a Division Court of the 
High Court ; and that by section 37 any order passed on appeal 
from a tribunal is given a cee efhcacy analogous to the effect 
(1) (1913] A. C. 546. 
(a) (1912) L. R. gol. A. 197 ; L L. Re 40 Cale a1 ; 16 C. L. J. 245. 
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Of an order is rem, all courts being prohibited from doing any- 
thing inconsistent therewith. [t was further contended that the 
kind of question with which under section 16 of the Act the 
tribunal was in this casa concerned—a question as to the religious 
character of an institution—is of a very special kind; and 
that the decision of this question is undertaken merely as a 
step towards deciding whether or not the institution shall be 
subjected to the management of certain bodies constituted by the 
Act, namely, a Committee, a Board, a Judicial Commission, Accor- 
^dingly their Lordships were pressed to hold that, the Act having 
given one appeal to the High Court, there is no sufficient basis for 
an implication that the decision of the High Court is to be subject 
to the usual incidents as regards a further appeal. 

Their Lordships intimated at the hearing that they were not 
of opinion that the preliminary objection should be sustained. 
They observe that the tribunal is given by section 12 (9) the same 
powers as are vested in a Court by the Code and by r2 (17) its 
proceedings “so far as may be and subject to the provisions of 
this Act are to be conducted in accordance with the provisions of 
the Code.” The formal expression of its decision is described 
by the Act-as a decree or order., The matters which may be 
brought before the tribunal for decision include not only the 
question whether an institution is a Sikh Gurdwara within the 
meaning of section 16, but include also questions of the amount 
of compensation to be given to office holders of Gurdwaras on 
their being superseded in office by the statutory authorities, and 
the decision of claims made to property which has been included 
in a list or lists as property belonging to a Sikh. Gurdwara. The 
provision that appeals from the tribunal areto be heard by a 
Division Court and not by a single Judge does not in their Lord- 
ships’ opinion indicate that the High Court in dealing with such 
matters would be exercising a special jurisdiction; nor should 
any such inference be drawn from the provisions of section 37 
which is consistent with the view that the jurisdiction conferred 
upon the High Court- by section 34 is intended to include the 
new subject-matter as part of the ordinary appellate jurisdiction 
of the High Court. In Secretary of State for India in Council v. 
Chshhani Rama Rao (1) the Board had occasion to consider a case 
which raised very much the same considerations as the present. 
Under a Madras Forest Act, the Forest Settlement Officer was 
charged with the duty to examine all claims made to land within 


(1) (1916) L. R, 43 I. A. 19a ; I, L. R, 39 Mad. 617; 25 C. L. J. 69. 
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a certain area which the Government was propo sing to constitute 
asa reserved forest. The respondent claimed to be the owner 
of three parcels of land within the notified area but the Forest 
Settlement Officer rejected bis claims. The Special Act provided 
that in such a case aclaimant might prefer an appeal to the 
District Court in respect of such rejection only. On appeal 
being made to the District Court the District Judge affirmed 
the Forest Settlement Officer's decision, No further appeal had 
been’ provided for expressly by the Actand it was contended 
that all further prcceedings were incompetent. The view taken 
by the Board however was: “When proceedings of this character 
reach the District Court that Court is appealed to as one of 
the ordinary courts of tbe country with regard to whose pro- 
cedure, orders and decrees the ordinary rules of the Civil Proce- 
dure Code apply". The Rangoon case already mentioned was 
considered and the decision was held to be explained by the 
fact that the proceedings were from beginning to end ostensibly 
and actually arbitration proceedings, the nature of the question 
to be tried being merely the value to be put upon certain land. 
Of the case then before the Board it was said: “Tbe claim 
was the assertion of the legal right to possession of and property 
in land; and if the ordinary courts of the country are seised 
ofa disputs of that character it would require in the opinion of 
the Board a specific limitation to exclude the ordinary incidents 
of litigation." Agnin in Afawmg Ba Thaw v. Ma Fin (1), the 
Provincial Insolvency Act, 1920, having provided first that the 
decision of the District Judge should be final, and secondly that 
in å limited class of case there should be a right to appeal to 
the High Court, the question arose whether, following upon 
such an appeal to the High Court, a certificate for a further 
appeal to His Majesty in Council could be given under the - 
Code. The Board, following the case already cited, laid it down 
that “when such aright of appeal is given to one of the ordinary 
courts of the country the procedure, orders and decrees of that 
Court will be governed by the ordinary rules of the Code of Civil 
Procedure.” 

In the present case their Lordships are of opinion that 
the same reasoning applies. The questions which may come 
for decision before a tribunal under the Sikh Gurdwaras Act 
include questions which in substance concern the nature of 


. the trusts under which the endowments of certain religious 


(1) (1934) L, R. 61 I. A. 158; 61 C, L. } ss. 
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institutions are held. They also include questions of com- 
pensation for loss of office and questions as regards claims 
to property in respect of which the tribunals powera are 
not limited by any provisions as to value. There is moreover a 
provision in section 32 of the Act whereby, in the course of any 
suit or proceeding in a civil or revenue Court, such Court is 
empowered to frame an issue in respect of claims made in 
connection with a notified Sikh Gurdwara, and to forward a record 
of the suit or proceeding to a tribunal for decision, the Court 
being obliged to determine the suit or proceeding in accordance 
with such decision subject to the right of appeal given to the High 
Court hy section 34. Having regard to the character, the variety 
and the importance of the questions to be dealt with by a tribunal, 
and to the terms in which the right of appeal to the High Court is 
provided by the section, their Lordships are of opinion that the 
provisions of the Civil Procedure Code with reference to appeals to 
His Majesty apply to decrees of tbe High Court made under 
section 34 of the Sikh Gurdwaras Act. The preliminary objection 
is therefore overruled. Their Lordships have not bad occasion 
to consider and do not pronounce upon the question whether the 
same conclusion could be reached in the case of appeals brought 
to the High Court under sections 1c6 and 142 of the Act. 


The questions in these appeals (Nos. 108 and 10g of 1932) are 
governed by sub-section 2 of section 16 of the Act, which is as 
follows :— 

" (2) Af the tribunal finds that the gurdwara— 

(i) was established by, or in memory of any of the Ten Sikh 
Gurus, or in commemoration of any incident in the life of 


any of the Ten Sikh Gurus, and is used for public worship by ` 


Sikhs, or ` 

(1i) owing to some tradition connected with one of the Ten Sikh 
Gurus, is used for public worship predominantly by Sikhs, or 

(iii) was established for use by Sikhs forthe purpose of public 
worship and is used for such worship by Sikha, or 

(iv) was estatlished in memory of a Sikh martyr, saint or histori- 
cal person and is used for such worship by Sikhs, or 


(v) owing to some incident connected with the Sikh religion is 
used for public worship predominantly by Sikha, the tribunal shall 
decide that it should be declared to be a Sikh Gurdwara, and 
record an order accordingly." , 


Another provision of the Act which has some bearing upon the 
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questions to be decided is the definition of "Sikh" im section 2, 
sub-section 9, which is as follows :— 

"(g) ‘Sikh’ meansa person who professes the Sikh religion. 
If any question arises as to whether any person is or is not a Sikh, 
he shall be deemed respectively to be or not to be a Sikh according 
as he makes or refuses to make in such manner ag the TOEN 
Government may prescribe the following declaration :— 

‘I solemnly affirm that I ama Sikh, that I believe in the Guru 
Granth Sahib, that I believe in the Ten Guius, and that I have no 
other religion.’ ” 


The tribunal framed six issues of which numbers 4 and 5 need 


not be noticed. ‘The first three issues were framed under section - 


16 (2). They have reference to the third, fourth and second clauses 
of the sub-section and are as follows :— 

I. Wasthe Gurdwara Bhai Prithi Sahib established for use by 
Sikhs forthe purpose of public worship and is it used for such 
worship by Sikhs? [16 (2) (tii). | 

2. Was the Gurdwara established in memory of a Sikh saint 
and 1s it used for public worship by Sikhs? [16 (a) (iv).] 

3. Is the Gurdwara used for public worship predominantly by 
Sikhs owing to some tradition connected with one of the ten Sikh 
Gurus? [16 (2) (1).] 

The tribunal and the High Court have ughtly placed on the 
appellants the onus of proving the affirmative upon these issues. 


— A further issue numbered 6 was 1ramed as follows :— 


"Whether Odasis are Sikhs for purposes of the Sikh Gurdwaras 
Act ?” 

and much careful and learned discussion was expended upon 
this question. 

Third /ssue—The-tribunal and the High Court were in agree- 
ment that the appellants are unable to make out their case on 
the third issue, which was framed in view of the second clause 
of mub-+ection 3 of section 16 of the Act. To satisfy that clause 
a tradition has to be proved which is connected with one of the 
Ten Sikh Gurus and owing to which the Gurdwara is used for 
public worship predominantly by Sikhs. Before the tribunal the 
only basis for a case upon this issue was some evidence of a tradi- 
tion that Guru Govind Singh and Bhai Prithi, the founder of this 
dera, met at Pokhan in the Deccan, and that the Guru commanded 
him io go and preach Sikhism in the Punjab, in consequence of 
which command this dera was established at Manak. ‘The learned 
President held that it had been rightly pointed out by the respon- 
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dents that “ ‘some tradition connected with one of the Ten Sikh ds 
Gurus does not mean a tradition such as we have in association 1936. 
with the shrine in suit, buta tradition of an actual sojourn or Hem Singh 
miracle by one of the Gurus as at Panja Sabib, Rori Sahib, Tombu y 


Sahib.” Sirdar Kharak Singh took a similer view, holding that "ant Besant Das. 
the second clause “implies that one of the Ten Sikh Gurus should 5/7 George | Rankin. 
actually visita place and sit there”, the requirements of the clause 

Dot being fulfilled by any tradition which remotely connects the 

Gurdwara romehow or other with one ofthe Ten Sikh Gurus. 

The third member, Rai Munna lal Bahadur, was cf the same 

opinion. In tbe leading judgment of the High Court it is stated :— 

“The tribunal also agreed that the third issue did not arise 

and that decision bas not been challenged in appeal.” Their 

Lordships are accordingaly not troubled with this issue. Whether 

or not the meaning of clause (ii) of section 16 (2) is accurately 

expressed in the passages cited, their Lordships have no doubt 

that it would be impossible to show that the use of the instituticn t 

in suit for public worship predominantly by Sikhs was owing toa 

tradition of the character here alleged. The third issue must there- 

fore be answered in the negative. 


Second Issue.—Upon the second issue the tribunal by a majority 
found in favour of tbe present appellants, holding it proved that 
the Gurdwara was established in memory of a Sikh saint The 
learned President in his judgment remarks: “On the second 
issue it is not clear whether Bhai Prithi himself established the 
sbrine or whether it was established after his death. Bhai Prithi 
lived and worked inthe village and the swad& (tomb) was built 
after his death.” Nevertheless the learned Judge holds that “as 
Bhai Prithi was a devotee and disciple of the Tenth Guru, endowed l l 
by him with divine knowledge and the rank of Companion of jet 
God, he was & Sikh ; the Gurdwara grew up in memory of him 
and it is certainly used for public worship by Sikhs”. Sirdar 
Kharak Singh says that he is in entire agreement that this Gurd- 
"wara at Manak was established in memory of Bhai Prithi, who 
was.a devout Sikh and disciple of Guru Govind Singh, the Tenth 
Guru, and thus a Sikh saint within the meaning of section 16 (2) 
(ivy. Rai Munna Lal Bahadur observes :— 

The issues x and 2 suggest the argument that the respondents 
are themselves not sure of the ground on which they stand. The 
issue No. 2 would mean that tbe Gurdwara was established by 
somebody else than by Bhai Prithi himself and that Bhai Prithi 
was a Sikh saint. Butthe tradition set up is that Guru Govind 
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p.e Singh gave an express command to Bhai Prithiat Pokhar in the 
1936 Deccan to establish the Gurdwara. Such tradition, if tue, would 
—— 


be inconsistent with issue 2, which pre-supposes that Bhai Prithi 
bimself was not the founder. 

ET This member also states that upon the evidence he is unable to 
Str George Rankin, agree that Bhai Prithi was n Sikh saint. 

EM In the High Court the learned Judges agreed with the dis 
‘senting member and held that the dera was not established in 
memory of any Sikh saint. 

Their Lordships are in agreement witb the High Court upon 

this issue. In order to bring tle dera within the clause their 

Lordships would have to negative the contention that this shrine 

was established by Bhai Prithi himself or else to hold that Bhai 

Prithi established it in memory of some otber Sikh martyr, saint 

or historical person. Their Lordships are of opinion that tbe 

case made by the appellants and the evidence adduced by them 

: is inconsistent with and does not support either finding. It is 

dificult, if not altogether paradoxical, to maintain that the shrine 

was founded in memory of some person now unknown and 

unidentified, and there is no evidence to that effect. The balance 

ofthe appellants’ own evidence and their case before the High 

Court wasto the effect that Bhai Prithi himself established the 

shrine and there is no evidence worth considering in favour of the 

suggestion that he established it in memory of some other Sikh 
saint. This issue also must be answered in the negative. 


First Issue,-~There remains the first issue and on this it is 
to be observed that clause (iil) of section 16 (2) does not require 
proof of user of public worship predominantly by Sikhs but merely 
that the institution is used for worsbip by Sikbs. Tbe main stress 
under the clause has to be taken by the first part thereof. The 
appellants have to prove that the institution in suit was established 
for use by Sikhs for the purpose of public worship. They may 
prove this by any class of evidence permitted under the Evidence 
Act, but in order to succeed the evidence which they adduce 
must prove it, and the circumstance that this institution is an old 
one does not absolve them from giving suitable and sufficient 
proof, though it is a fact which bas to be taken into account in 

', estimating the evidence. The learned President of the Tribunal 
' did not decide this issue atal. Sirdar Kharak Singh held that 
the facts of the case and the documentary evidence contained in 

'. — "the Muafi file" (hereinafter described) conclusively prove that 

* this shrine was established by the’ command of the tenth Guru 
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for use of the Sikhs  inhabitating the locality for the purpose of iis 
public worship. He relied alao upon the evidence that Sikhs had 1956. 
been the principal dunors of lands and of votive off.rings and that Hem Singh 
predominantly Sikhs were worshippers at the shrine. The third Yi 
member was of opinion that “Udasis are not Sikhs and this dera Sia 
is not a Sikh gurdwara". In the High Court this issue was $ Genge Nene 
answered in the negative, Johnstone J. saying: “I think that it 
can be safely held that the dera was not established for use by 
Sikhs for the purpose of public worship and was not established in 
memory of any Sikh saint.” ' 

No doubt, if it can be accepted as. proved that Bbai Prithi 
founded this shrine in the lifetime of the tenth Guru, Govind 
Singh (1675 -1708) and in consequence of bis command or request, 
the inference would be plain that it was established for use by 
Sikhs for the purpose of public worship. But such evidence as 
points in that direction falla very far short of proof. The main 
evidence consists of statements made in the middle of the roth 
century for the purpose of inducing Government to continue a 
grant of a jagir for the benefit of the shrine. Thus there is the 
statement in 1866 of Mahant Mehar Das to the effect that “a 
dera of Bhai Prithi Sahib who wasa follower of Guru Govind 
Singh and a very holy man is situate at Mosa Manak”, The same 
mahant in another application dated rath May, 1866, purports 
to give a history of the shrine and incidental thereto of the Udasi 
sect, After stating for the benefit of the Deputy Commissioner 
that the Udasi sect was started by Guru Nanak (1469-1568, 
the first of the Ten Gurus) he goes on to give the following 
story :— ' 

When Güru Govind Singh, the tenth Guru, went towards Deccan 
on pilgrimage to Pokhu, Bhai Pirtbi Sabib who was a great devotee 
(of God) met him. Guru Sahib blessed him with the merits of a 
saint and divine knowledge and sant him to the Punjab. Bhai 
Pirthi Sahib wrought great miracles.  Aurangzeb was the ruler in 
those days After his death, Tara (?) Azim, bis son, ascended the ; 
throne of the Indian Empire. Bahadur Shah, second son of 
Aurangzeb, sent Nand Lal, his Dewan, to Guru Govind Singh with 
the prayer that he might get the kingdom, The Guru Sahib 
permitted him to wage a warand prayed to Almighty God in his 
favour. Tho said Tara Asim died in the war and Bahadur Shah 
became the king. During those days Bhai Pirthi Sahib erected 
this shrine and having preached Satnam to the people made them 
bis Sikhs and Sewaks. Zabardast Khan (Khan Babadur) was the 
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Governor of Lahore. One day Bhai Pirthi Sahib was putting up 
at Lahore with his Sikhs, Dewan Lakhpet and Jaspat who were 
extremely poor came and sought his blessings. Thereupon Bhai 
Pirthi Sahib after bestowing his blessings said " I have made you 
Dewan. ” Accordingly they became famous Dewans of the kingdom. 
Under the Orders of Bahadur Shah they built the shrine of pacca 
masonry. The king too had a great regard for the shrine. 

References to the tenth Guru as having requested Bhai Prithi 
to found the dera are also made by a Tebsildar and a Deputy 
Collector, Canals, but add nothing to the above. 

Their Lordships have some sympathy with the members of a 
religious persuasion who find their traditions, beliefs and practices 
canvassed ina Court of law. That this should be necessary is at 
any time a misfortune. In the present case, however, it is the 
policy of the Sikh Gurdwaras Act of:r925 that these matters should 
be so settled, and their Lordships are glad to observe that the 
beliefs and traditions have been most patiently enquired into and 
most carefully discussed by the Courts below. But whatever value 
can be claimed for the statement made by Mahant Mebar Das in 
1866, it is at best poor evidence of the allegation that this shrine 
was established at the command of Guru Govind Singh, if indeed 
it is apy better evidence of this fact than of the other (act alleged, 
that Bhai Prithi performed miracles. Not only would it be arbitrary 
to select this particular allegation for credence : it would be other- 
wise unreasonable. The tenth Guru Govind Singh may well be 
thought to have been, of all the religious leaders of the Sikhs, 
the most hostile to those Hindu notions and practices which the 
Udasis tended to value, Nevertheless in a country inhabited by 
Sikhs no religious institution could make & more useful or honour- 
able claim than that it was in some way connected with the great 
tenth Guru ; hence this element in the legendary history of &n old 
Institution might very readily arise without historical foundation of 
any sort, It seema all the more necessary to be careful that the 
account given by Mehar Das of the founding of the Udasi sect by 
Nanak is contrary to what appears, as the Courts below have found, 
to be the better opinion among historians The story of Mohar 
Das that this shrine was founded at the instance of Guru Govind 
Singh is not said by him or so far as can be seen by anyone to be 
part of an esoteric oral tradition handed down from mahant to 
meahant or from guru to chela. Such a case would stand in need 
of careful proof: yet itis no more than a facile suggestion. The 
story is not only improbable in itself and easy to account for, but 
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in its particulars it has a-special weakness of its own. The learned, 
Judge of the High Court (Johnstone, J.) pointed this out =- 

“What has not been explained is this:—Guru Govind Singh 
was the originator of the Singhs and baptised many followers by the 
khande ka pahul. Why then should he urge Bhai Prithi to go 
to the Punjab the home of his Singhs and preach his doctrine ? 
And why if the Bhai agreed to undertake the mission did the Guru 
not give him the true Sikh baptism >” 

Their Lordships have been pressed to say that Udasis are a 
mere order of Sikh preachers and that there is therefore no 
improbability in the allegation that the tenth Guru directed Bhai 
Prithi to establish a shrine for the use of Sikhs without making him 
aSingh. But even if this reasoning can be considered clear, there 
is much in the evidence to make it difficult to accept this view of 
the Udasis. Asceticism is not the only point involved. Indeed 
the Udasis do not appear to their Lordships to have been 2 mere 
order of mendicant preachers among the Sikhs. Nor can it be held 
proved that they were merely Sikhs who had lapsed into Hindu 
practices. On the contrary they appear to have a long and indepen- 
dent history as a separate sect or persuasion occupying a position 
somewhere between the Sikhs and the orthodox Hindus. The 
differences in belief as well as in practice between Sikhs and 
Udasis deserve to be described as serious, extensive and inveterate, 
and some were outwardly striking, So far as the first issue depends 
upon any claim to have proved that the shrine was established at 
the instance of the tenth Guru, their Lordships can have no hesita- 
tion in holding that the affirmative is not proved. 

It remains to see whether the appellants can make out in some 
other way that the shrine was established for use by Sikhs for the 
purpose of public worship. It is undoubtedly and admittedly a 
Udasi shrine and it is not now conte nded before the Board that at 
present Udasis could be classsd as Sikhs for the purpose of the 
Sikh Gurdwaras Act, having regard to the definition of the word 
"Sikh" given therein. All the successors of Bhai Prithi have been, 
like himself, Udam Sadhs. Can then the appellants make good 
their case upon the first issue by showing some sufficient degree of 
probability that this Udasi shrine instituted at the end of the 17th 
or beginning of the 18th century was established for use 
by Sikhs? It is on this question that in their Lordships 
judgment, issue No, 6 has importance for the present 
case. Both the learned President of the tribunal and John 
stone J. in the High Court have given a very careful account of 
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Te ‘the history of the Sikhs and of the Udasis, with the object of 
1936. throwing light upon this question. The view of the President of 
Ham Singh the tribunal was as follows :— 


, “I would answer the question whether Udasis are Sikhs under 
AES the Sikh Gurdwaras Act in the negative. At the same time 
Sir George Rankin. the historical beliefs and practices of the Udasis are such that. 

there is nothing inconsistent in their being in charge of a Sikh 
shrine". — — 2 

Johnstone J.'s opinion was :— 

"In view of what has been said above, both from the historical 
aspect of the case and from the observation of outward practices 
and inward beliefs of Udasis, I would have no hesitation in 
holding that Udasisare not Sikhs for the purposes of the Sikb 
Gurdwaras Act.” 

This learned Judge thought that the inferences to be drawn from 
history and historical commentators were as follows :— 

"that, although Guru Nanak founded Sikhism asa new religion 
by sweeping away idolatry and polytheism, Siri Chand, the founder 
of the Udasis, was himself not a Sikh but a Hindu ; (2) that no 
reconciliation between the Sikhs and the Udasis ever took place ; : 
and (3) that the Udasis are in consequence ‘not Sikhs, but schis- 
matics who separated in the earliest days of Sikbism and never 
merged with the followers of the Gurus” 

‘Having had the advantage of a most careful canvass by the 
Courts below of the history of the Sikh religion from the time 
of the first Guru onwards, and of the history of the Udasis from 
the time of his son Sin Chand, whom the Courts below have 
held to be the founder of the Udam sect, their Lordships think 
it impossible to affirm the proposition that this Udasi shrine was 
established for use by Sikhs for the purpose of public worship, 

@pon any general ground of probability arising out of the history - 
of these sects or persuasions. It appears to their Lordships: to- 
be proved that the teaching of the Sikhs was against asceticism’. 
and was inimical to many customary Hindu rites ; that their chief 
form of worship was the reading of poems, exhortations, etc., 
which, when collected later, became a sacred book called the 
Granth Sahib ; that in the time of the tenth Guru the Sikh became 
more militant and military than before, the test of a Sikh in the 
strictest sense being.the khande ka pahul, a form of baptism by 
swectened water through which a dagger had been passed, after 
which the Sikh became a Singh. Parallel with the growth of this 
movement there seems from the time of Siri Chand, Nanak’s son, :; 
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to have been a sect of Udasis who while using the same sacred 
Writings as the Sikhs kept up much more of the old Hindu 
practices, followed asceticism, were given to the veneration of 
$mxdhs or tombs, and continued the Hindu rites concerning 
birth, marriage, and shradb. In the judgments of the Courts below 
the history of these two movements has been traced so far as the 
materials are available for the purpose. Whether or not it is 
safe to rely upon all that has been said as regards Siri Chand 
being superseded by Angad, his father’s chefa, and of Guru Amar 
Das the third Guru and his hostility to the Udasis, the evidence 
asa whole bears out the conclusion of the learned Judge in the 
Lahore High Court that no reconciliation between the Sikhs and 
the Udasis ever took place; and that the Udasis, so far aa the 
matter can be decided by beliefs and practices, are from the point 
of view of Sikhs e«chismatics who separated in the earliest days 
of the movement and never merged thereafter. "Their Lordships 
are well aware that for the purpose of historical research and 
criticism upon such subjects the procedure of a Court of law is 
notideal; but when they are asked to hold that this institution 
was established for use by Sikhs, their answer must be that from 
what the evidence inthis case discloses no such probebility can 
be discerned. 

Mr. Dunne for the appellants did not challenge the finding 
of the Courts below that Udasis to-day are not to be 
classed as Sikhs for the purposes of the Sikh Gurdwaras 
Act, 1925, and suggested to the Board that much of the 
history canvassed below was of a speculative and uncertain 
character. He preferred to base his cas» onthe statements made 
about the character of the institution in suit in the documents 
on the “muafi file’. Their Lordships have already disclaimed 
any belief in the statement that the institution was founded at the 


command of the tenth Guru, but apart from that matter, they: 


think it right to examine these documents more particularly. The 


learned President of the tribunal set considerable value on them, ' 


though in the High Court they were regarded as unimportant 
and of small assistance to the appellants, The mahants from 
184a onwards were as follows: Mehar Das, 1842-78, Sobha Ram 
(1878-19¢6), Ganga Ram (1906-7), Basant Das (1907-27) and 


Ram Pershad. In i855 Mehar Das describes himself as mahant ' 


of this institution, his caste as Sadh Udasi and occupation as 
“reciting Of granth”. In 1866 he refers to the institution asa 
dera, and states that divine worship goes on at all times; that 
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& langar (kitchen) is maintained which feeds fifty or sixty fakirs 
and also wayfirers ; that a muafi of Rs, 1,500 was granted by the 
rulers who preceded the British, and that the British granted 
one of Ra 1,220 recorded in the name of Mehar Das himself. 
He is naturally anxious to impress the authorities that the dera 
is well known throughout the country and repeats himself to that 
effect, He says that besideg the income from the jagir the mahant 
also uses money received from the "sewaks" for the langar and 
that he bimself renders services. Of the muafi his account is 
that the Emperor Bahadur Shah and Maharajah Ranjit Singh had 
a great regard for the shrine, the former erecting the masonry 
building and granting four villages for the maintenance of the 
langar ; and that. the latter continued the muafi with additions. 
Thess statements are made in the course of an application to have 
the muaf made permanent and not merely for the mahant’s life. 
The Tehsildar who had to report thereon repeats in brief both 
the history and the verifiable particulars as to the Sadhs, and 
fakirs at the langar, but his report bas the formal heading “ Case 
No. 29 relating to Gurdwara Manak ”, 

, in 1880 Sobha Ram became mahant. Under.the same heading 
& statement is recorded in which he asks for the muafi to be 
continued to him. He has been appointed, he ssys, with the com 
sent of the other mahants of the Udasi sect. In the body of 
this statement the institution is called Gurdwara, but otherwise the 
statements in it are very much the same as were made by Mehar 
Das in 1866. The extra expenses, beyond the jagir income, are met 
out of money received from the “Sikhs and Sewsks." The 
lambardars who add their statement also use the word Gurdwara. 
They give the new mahant & good character and add certain new 
satements—that this shrine is Eke the Gurdwara of Bhai Phiru, 
and that the Gurdwara is of all the Sikbs of the Sindhu tribe. In 
1991 the eame mahant, describing himself as Sadh Udasi, and by 
occupation fakir, has again cccasion to make an application for 
continuance of the muafi to meet the expenses of the langar and 
the fair held on the Maghi day. The lambardars again corroborate, 
saying that the Sikh Sewaks have a regard for and show reverence 
to the dera. Save in the formal heading the word used is dera 
throughout. The Tehsildar who reported on the application does 
not apparently use the word Gurdwara, but says :— 

“The spot was inspected. Enquiry was also made from the 
Sardars who said that the Dharamsala is maintained and that the 
temple and Samadhs were in flourishing condition. The muafidar 
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renders services. The Fakirs are supplied with food. The Jagirdar 
bears a good character. The Granth is also recited.” 

In 1905 the chit or testimonial given in writing by the Deputy 
Collector, Canals (24th January, 1903), is really a statement by 
Sobha Ram himself: it pictures him as an able mahant who besides 
performing Puja Path feeds the poor, etc, and preaches to the 
people to do good deeds. " The Jats of the neighbouring places 
have a great faith in this Guddi, A big fair is held in this Gurd- 
wara on the Maghi day... Sikhs of distant places attend the fair 
and stay here for a week. They are well attended to” etc, 
In June, 1905, Sobha Ram makes his will He refere to the inst 
tution as Dera, and says that the Dera Manak is known as 
Adigranthian, and appoints his chela, Ganga Ram, to succeed him, 
He charges Ganga Ram to perform his funeral ceremonies including 
the taking of his ashes to the Ganges in accordance with the practice 
of Bhekh Sadh Udasis. The Bhekhs of other Udasi Deras are to 
have power to interfere in case of mismanagement by Ganga Ram. 
“He should continue to defray expenses, stc., dona Ade and give 


food to Sadhs and Fakirs as before, get Granth Sahib read in the. 


Dera and continue the Langar as before. ” 


This brings the matter down to 1913, when Basant Das became 
mahant, He was in charge when in 1921 the Akalis tock forcible 
possession and he was the defendant in the suit of 1st December, 
19231, out of which the first of the present appeals arose. There are 
more reasons than one which make it unprofitable to discuss his 
statements, of which a number are on the record, but the chief 
reason of all is that if and in so far as it can be shown that his 
language or practica was more “Sikh” than that of his predecessors, 
the result is only to show how rash it would be to argue from his 
statements to the intention of 1700 or thereabouts when the insti- 
tution was established. Their Lordsbipe would, however, complete 
the picture given of the institution between 1853 and rgr3 by 
adding that they think it unreasonable to doubt that orthodox Sikhs 
have made grants of land to the institution and that the Tribunal's 
inspection of the buildings showa the tomb of the founder as a 
central object and a quotation from the Granth Sahib over the door 
of the chief building. 


The case made for the appellants being that Bhai Prithi founded 
this shrine at or about the beginning of the eighteenth century, 
their Lordships, who ses no reason in the evidence to doubt this 
allegation but who are satisfied that Bhai Prithi was a Udasi, have 
to see whether the statements which have been described afford 


Hem Singh 
v. 
Mahant Basint Des, 
Str Geergse Rankin. 


Inn 


N 
408 THE CALCUTTA LÀw JOURNAL. [VoL LXIÍL 


Ne ground for the inference that the Udasi Sadhu established the 
1936. . institution for use by Sikhs for the purpose of public worsbip. It 


Hem Singh is not in dispute that Udasis practise the reading of Granth in 

their shrines: it is said that they keep, use and even reverence the 

book, though they do not worship it, their principal worship being 

Sir George. Rankin. directed to the Gola Sabib or ball of ashes. The statement of 1905 

. um in the will of Mahant Sobba Ram that “the Dera Manak is known 

as Adigranthian " would appear to mean that the older or original 

book the Adi-Granth is read and not the newer additional book of 

the Tenth Guru, à circumstance which is of no assistance to the 

appellants, It is clear enough from the documents that the shrine 

having been favoured by the rulers with an endowment at some 

early stage in its history, was able to maintain for many years a 

kitchen or langar for fskirs and wayfarers and for thoss attending 

the Maghi fair. By the middle of the nineteenth century it had a 

` considerable hold on the Sikhs of the neighbourhood and a repu- 

tation among those even‘at a distance, The goodwill of the lambar- 

dars and petty Government officials is apparent and they assist the 

" mabánt from time to time to impress upon Government the shrine's 

antiquity, its connection with great personages in the past, the 

ancient standing of its endowment, the good work it does by its 

langar and the good character and attention to duty of its 
mahant, 

Comment has been made that the only references to- worship are 
to the reading of Granth, but these are directed to showing tbe 
diligence and worthiness of the applicant. Before inferences can 
be drawn from the absence of any reference to other forms of 
worship, one must remember that they might well have seemed 
both unnecessary and tactless when the backing of Sikh officials 
and persons of local influence was being sought The word 
Gurdwara, though not uniformly applied, has been stressed as 
showing that the shrine was being treatéd as a Sikh foundation. 
But this word would tend in time to be applied to any shrine in 
which the Granth Sahib was kept and reverenced. The mahants 
more frequently use the word dera but they were not always 
concerned to avoid Gurdwara, Sikhs would naturally use it 
Government officials and others could hardly be expected to have 
in mind the difference between worshipping the Granth Sahib 
as an embodiment of the Ten Gurus and reverencing it in some 
Other sense. The heading “Case No. ag relating to Gurdwara 
Manak” for which the mahants are not responsible would have 
its effect upon their language. Lambardars seem in some cases 
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to be anxious to claim it asin some sense belonging to the Jat 
Sikhs or the Sindhu class théreof, but this is doubtless only a 
description of the chief population of the neighbourhood. The 
Udasi aspects of the shrine are from time to time in evidence— 
the care for fakirs and Sadhus, the reverence done to tombs, 
the funeral rites of Sobha Ram, and the reference in certain 
circumstances to the Bhekh or committee" of other Udasi mahants, 
Their . Lordships, in agreement with the High Court, consider 
that for the purpore of ascertaining whether in or about 1700 
Bhai Prithi established the shrine forthe use of Sikhs, no great 
stress cap be laid upon the language of. these documents, Moreovér 
they disclose no facts which are not readily accounted for bythe 
circumstances of the shrine in times long subsequent to-ils founda- 
tion and the intervening history of the‘ surrounding ‘country, 
without recourse to -the hypothesis that an admittedly Udasi 
‘shrine was intended originally for the use of Sikhs for the purpose 
of public. worship, Before drawing such an inference it would 
be necessary that reliable and particular information should ‘be 
before their Lordships asto the relations between the two sects 
at or about 1700 A. D, and the ‘circumstances of the locality and 
its population at the time. Even then real knowledge of the life 
history and opinions of the individual founder as distinct from 
sketchy supposition—would probably be necessary to guide the 
inference and govern the probability of the conclusion, Their 
Lordehips cannot in sucha matter be satisfied with the proof 
offered. On the first issue therefore the appellants cannot 

Their Lordships wilt humbly advise His Majesty that all-three 
appeals should be dismissed with costs. 


S P, K E E Appeals dismissed. 
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PRESENT; Lord Thankerton, Sir George Lowndes 
and Sir Shadi Lai. 


SAHU JAGDISHWAR NATH AND ANOTHER 
v. 
SAHU GAURI SHANKAR, 


[ON APPEAL, FROM THE Hion COURT OF JUDICATURE 
AT ÁLLAHABAD | 


Privy Council — Practice—Apfpeal— Pure questien of fact—Incidental questions 
of law —- Concurrent findinys. 

It is the common practice before the Board of the Judicial Committee of 
the Privy Council not to interfere with concurrent findings of fact, however 
much Incidentally there might have been questions of law involved. 

This is a Privy Council Appeal No. 43 of 1934 by special leave 
from a decree of the High Court of Judicature at Allahabad, 
dated the rath February, 1931, which affirmed a decree of the 
Additional Subordinate Judge of Moradabad, dated the rsth 
December, 1926, and dismissed the plaintiff's suit with costs. : 

As will appear from the Judgment of their Lordships it was not 
necessary for their Lordsbips to enter in detail into the facts of 
the case. The sole question before their Lordships was the question 
whether the Board should interfere with the concurrent findings 
of fact Inasmuch as questions of law were incidentally involved in 
the case viz. ; 


(a) whether where a member of a joint Hindu family blends 
his self-acquired property with that of the joint family by bringing 
the gelf-acquired property into the joint family account, the pro- 
perty so blended becomes joint family property ; 

(b) whether 2 presumption arises in favour of all the property 
being joint when a member of a joint Hindu family who has control 
over the joint estate blends that estate with his selfacquired 
properly ; 

(c) whether the burden of establishing that no such presumption 
arises rests on the parties who contend that the self-acquired 
property has remained separate. 

The material issue was " No. r. Whether properties described 
in list A, B, and C, were acquired with the funds of the plaintiffs’ 
joint family and thrown into the plaintiff's joint family stock 
by defendant No, a (plaintiff's father) and did they form part of the 
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plaintif’s joint family property, if so have the plaintiffs any right or 
interest in them?’ Both Courts found this issue against the plaintiff. 

Leske De Gruyther, K. C. & W. Wallach for the Appellants: 
The income from ancestral property and the property which 
defendant No. 2 obtained under a compromise decree of sth 
March, 1902 having been entered in the same account books, 
the properties were blended fæ late. and both classes of property 
the sel-acquired property, and the joint family property were 
endowed with the characteristics of ancestral property. The Courts 
in India should have applied the principles laid down by their 
Lordships of the Judicial Committee of the Privy Council in 
Suraj Narain v. Ratan Lal (1); Radhahant Lal v. Nasma 
Begum (2) and Rajani Kanta Pal v. Jaga Mohan Pai (3), which lay 
down that where a member of a joint Hindu family blends his self- 
acquired property with property cf the joint Hindu family either 
by bringing his self-acquired property into a joint family account or 
by bringing joint family property into his separate account, the 
effect is that all the property s0 blended becomes joint family 
property. There are concurrent findings of fact against the 
appellants, but there are also questions of law involved. 


S, P. Khamba tia and Krishan Menon for the Respondent were 
not called on. 


Their Lordships’ judgment was delivered by 


Lord Thankerton : Their Lordshi ps find it unnecessary 1o 
call on Counsel for the respondent in this case or to enter in any 
detail into the facts. 

Mr. De Gruyther, on behalf of the appellants, has raised three 
questions on the appeal The first point is with reference to the 
suggested blending or throwing of property self-aacquired by Bishe- 
shwar Natb, the appellants’ father, into the common stock with the 
ancestral property which he held. The second point is the issue as 
to whether the joint family had any interest in the business partner- 
ship, to use that phrase ina very broad sense, which had existed 
between the respondent and Bisheshwar Nath for some fifteen years 
from i905. The third question raised by Mr. De Gruyther was 
with regard to whether the four deeds dated in 1920 by which the 
partnership was finished up and the various properties directly or 
indirectly concerned with the partnership were dealt with was a 


(1) (1917) L. R. 44.1. A. 201 ; 26 C. L. J. 267 
(2) (1917) I. L. R. 45 Calc. 733; 27 C. L. J. 632. 
(3) (1923) L. R. 50 I, A. 173 ; 37 C. L. J. 515. 
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family settlement carried out, on the assumption that the joint 
family properties were involved. 


In their Lordships' opinion, each of those three questions in 
the circumstances of this case is a pure question of fact, however 
much incidentally there migbt have been questions of law involved 
on particular points and on those three questions of fact 
the Courts below have found concurrently against the appellants 

In these circumstances, their Lordships see no reason why they 
should depart from the practice that is common before this Board 
of not interfering with concurrent findings of fact, and they will 
accordingly humbly advise His Majesty that this appeal should bs 
dismissed with costs, l 

Douglas Grant & Dold: Solicitors for the Appellants. 

Nekra & Co.: Solicitors for the Respondent. 


S. Py Ke Appeal dismissed. 


Present: Lori Thaskerton, Sir Lancelot Sanderson 


asd Sir George Kankbin, 


THE NATIONAL MUTUAL LIFE ASSOCIATION OF 
AUSTRALASIA, LIMITED 


n 


THE COMMISSIONER OF INCOME TAX, BOMBAY 
PRESIDENCY AND ADEN. 


[ON APPEAL FROM THE HiGH COURT or JUDICATURE 
AT Boamay.] 


Income tax—Life i«zwramce companies —'5 Total income, profits or gains, of 
the companies '—Method of computation—“ In the absence of move reli- 
able data''—Income-tax Offcer’s right to kawe secowrzé te rule 35— 
Validity of application ef rule—Income-tax Act (XI of 1922), Sections 3, 
4, 10(T), 13, 33, 23, 59, Rules 35, 35. 

The “total income, profits or gains of the companien '', referred to In rule 35 
ls the income, profits or gains as they would be ascertained for the purposes of 
the Act. 


Tbe method of computatlor provided by rule 36 ‘In the absence of more 
reliable data" requires (a) a scrutiny of the data which in fact had been available 
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to the Income-tax Officer, irrespective of any question as to the validity or 
correctness of the return made under section 22(1), and (b) a consideration of 
the reliability of those data for the purpose of a proper computation of the 
income, profits or gains of the company in accordance with section 13 of 
the Act, 


The method of computation applied under Rule 25 -in the case of companies 
Incorporated in India, Is the most reliable method. 


Appellants are a mutual Life Insurance company whose bead office is In 
Melbourne, Australia, with two branches in India. The company is limited by 
guarantee and has no share capital, the liability of each member being limited to 
the nominal som of £i. Every person who insures his life with the company 
under a participating policy is deemed to have agreed to become a membsr of 
the company There are no share-holders and all the surplus profit is divided 
amongst the member, whoare the persons who take out participating policies. 
Under Article 85 of the Articles of Association, a triennial actuarial valuation 
is made for all the basiness of the company, and the surplus profit for the 
three years thus ascertained is distributed amongst the participating policy 
holders, The article provides for a consolidated valuation report including all 
ihe oompany’s business, and do not provide for a separate valuation of the 
business of branch officers. The company made a return of jts total income, 
profits or gains from its bosiness in Indla of £3,241-14-Bd. for the year of 
account and submitted along with the return a revenue account and balance sheet 
for that year. The Income-tax Officer took the view that the income, profits or 
gains of the Indian business could not properly be deduced from the data supplied 
by the company with the return, aud that in the case of a life insurance com- 
pany, the only reliable data to arrive at its profits was by a valuation report, and 
he asked for a separate valuation report of the Indian business fora triennial 
perlod. The oompany declined to give this, bot offered to send him a 
separate valuation of their Indian business as at the end of the year of 
acoount. ` 


The Income-tax Officer took the view that the information submitted by the 
appellants did not afford more reliable data for computation of the Income, 
profits or gains of the Indian business than the method prescribed by rule 4s, 
and issued an assessment order applying the method of computation under 
that rule ; however, he entirely ignored the non-participating premiums received, 
and, on the other hand, included the whole amount of consideration received 
in respect of annulties, but deducted nothing in respect of the liabilities of the 
company, or ior the expenses relative to the non-participating business. On 
appeal, the Commissioner of Income-tax took the view that the company’s 
return had not been in the prescribed form, and that, accordingly they had 
failed to make a return, with the result that the assessment was made by the 
Income-tax Officer under sub-section (4) of sectlon 23, and the appeal to the 
Assistant Commissioner was incompetent ; he, accordingly made a reference on 
his motion under section 66(1) referring two questions of law to the Court, the 
jirst question Involving the company’s challenge of the Income-tax Officer's 
right to have recourse to rule 35, and the second, concerning the validity of his 
application of the rule. The High Court, while inclined to accept the conten- 
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tions of the company, held adversely to the company on the giound that income 
earned in Australia on monies remitted by the Indian branches and Invested in 
Australia was liable to tax under section 42 of the Act. On appeal to the 
judicia] Committee of the Privy Council : 


Held, tbat, (1) any claim as to liability to tax under section 42 1s a matter 
outside the letter of refcrence and is irrelevant to the questions submitted ; 
(2) the Income-tax Officer was justified in resorting to rule 35 ; 


(3) the assessment was not a valid or 'egal assessment under rule 35. 


This is a Privy Council Appeal No. 50 of 1934 from a judg- 
ment of the High Court of Judicature at Bombay dated the 27th 
February, 1933, delvered upon a reference of questions of law 
to the High Court by the Commissioner of Taxes, Bombay 
Presidency, under section 66 (1) of the Indian Income Tax Act, 
1922 (XI of 1922). The questions of law referred to the Court 
were answered in the judgment of the Court adversely to the 
appellant company. 


The facts of the case are stated more fully inthe judgment of 
their Lordships. 


A. M. Latter, K. C. and Cyril Le Xing for the Appellants ; 
Having regard to the material of which the Income-tax Officer 
was in possession at the date of his assessment order, Rule 35 
was inapplicable, The material contained in the Revenue Account 
and Balance Sheet of the Indian branch of the appellants’ bust 
ness certified by the Auditors of the Head Office, afforded more 
reliable data arriving at the total income of the appellants for the 
purposes of Indian Income Tax Act than the application of Rule 
35 in manner contended for by the respondent, The income 
derived by the appellants from their investments outside India 
ig not income accruing srising or received by them in British 
India nor income deemed so to accrue arise or be received under 
the provisions of the Indian Income Tax Act. The income from 
such investments is not income, profits or gains arising directly 
or indirectly from any business connection property of the appel- 
lants in British India. The sums received by the appellants in 
respect of participating policies in India are not profits, and no 
part of the income of the appellants from investments outside 
India accrues or arises or is to be deemed to accrue or arise in 
British India by reason of such receipts. The Income-tax Officer 
had more reliable data available in the return made by the 
company, supplemented by the triennial valuation report of the 
whole business for the triennial period ending on the 3oth 
September, 1928, and the balance sheet and revenue account of 
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the entire business for the year ended the 3oth September, 1930, 
in both of which the average rate of interest earned by the invested 
funds of the company appears; and so the Income-tax Officer 
was not justified in applying the provisions of rule 35. Having 
regard to the nature of the business of the company which carries 
ona world wide business of mutual insurance it would not be 
possible to have an actuarial valuation limited to its India busi- 
ness only. "The premiums received in India are remitted to the 
Head Office monthly and are invested outside India and any 
ioterest realised on such inyestments is not liable to tax in India. 
Even if Rule 35 is applicable in the circumstances of the present 
case the receipts of andthe surplus arising from the transactions 
of the appellants with their members should be excluded from 
the total income profits or gains of the company referred to in 
that Rule, 

A. M. Dunne K. C. and Reginald Hilis for the Respondent. 
In the case of life insurance companies the only reliable data for 
arriving at their profits was the periodical valuation and as the 
company did not furnish any such actuarial valuation for its Indian 
branches, the Income-tax Officer was fully justified in applying 
the provisions of rule 35. The return of income made by the 
company was not founded upon an actuarial valuation of the 
results done by the Indian branch and was inadequate for the 
purposes of disclosing the income of the branch for the year of 
assessment. The details furnished in. the return were valueless 
as an indication of the profits of the Indian branch of the business, 
and the revenue account had no bearing onthe amount of the 
profits Section 42 applies because money has been remitted by 
the Indian branch for the purpose of being invested, and it was 
therefore money which went to the main company through this 
business connection, and as such it bad been invested by them, 
and it is money which would be taxed in India as such. That 
is apart from all, questions of actuarial valuation, Here is an item 
of profit to which the Indian branch would have aright to have 
recourse, and as such, it formed in the hands of the main company 
a fund which through this business connection had been invested 
at profit, and this profit would therefore be entitled to be assessed 
under section 42. if 

Hills followed: In the return no account was taken of 
any partofthe income of the total investments of the insurance 
fund of the company which were held abroad. A proper pro- 
portion of the income of the insurance fund wherever held 
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formed an integral part of the receipts of the life assurance 


business of the Indi&n branch of the appellants company’s 
business and ought not to have been excluded from consideration 
in any.return made of the profits of the branch. 


When the investment is made outside British India you had 
to take the premiums, and the investments and hold them against 


, Bombay Presidency the liabilities therefore: the investments must come into the 


and Aden. 


a“ od 


» November, 18. 


valuation and must be a factor of the valuation, and therefore 


the income does accrue in British India, The valuation report 


would also’ include the - interest received by the company in 


"Australia on its investments, The only possible basis of arriving 
‘at a profit and:loss account of a life assinance company, is by the 


valuation report, 
"Their Lordsbips' judgment was divo by 


Lord Thankerton :—This is an appeal from a judgment 
of the High Court of Judicature st Bombay, dated the a7th 
February, 1933, whereby the Court answered adversely to the 
appellants two questions of law, which bad been referred to the 
Court by the Commissioner of Taxes, Bombay Presidency, on 
his own motion, under section 66 (x) of the Indian Income-tsx 
Act (XI of 1922).- 


The appellants are a mutual life insurance company, whose 
head office is in Melbourne, Australia. They have branches all 
over the world, and in India they have two branches, one of which 
is in Bombay and the other in Calcutta. The questions of law 
arise out of a dispute as to the method of computation of the 
income, profits or gains of the appellant Compeny iu the business 
of its Indian branch offices for the purpose of its assessment 
to income-tax for the financial year ending on the 31st March, 
19 32. 

The facts are set out in the letter of reference and may be 
summarised as follows:—The Company is limited by guarantee 
and has no share capital, the liability of each member being limited 


to the nominal sum of £r. Every person who insures his life . 


with the Company under a participating policy is deemed to 
have agreed to become a member of the Company. There are 
no share-holders and all the surplus profit is divided amongst the 
members, who are the persons who take out participating policies, 
The Company also does business m annuities, loans on the security 


of policies, etc. 


Under article 85 of the articles of asscciaiion a triennial 
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actuarial valuation is made by the actuary of the Company for 
all its business, andthe surplus. profit for the three years thus 
ascertained is distributed amongst the participating policy holdera. 
As originally framed, this article provided fora separate valuation 
for each branch or class of the Company's business, but this has 
now been altered and only a consolidated valuation report is 
drawn up including all the Company's business The articles 
do not provide for a separate valuation of the business of branch 
offices, and it is not stated whether in fact such separate valuations 
have been made, 

From the documenta submitted along with the letter of refe- 
rence it appears that approrimately 98 per cent. of the Company's 
total business is done with its members, the participating policy- 
holders. Before the Board, it was accepted throughout by both 
parties that the principles laid down in the English case of Wem 
York Lif: Insurance Compary v. Styles (1), apply in India ; this 
was decided by the High Court ina case between the parties to 
this appeal in r931, Commissioner of Income-Tax, Bombay v. 
National Mutual Life Association of Australasia (a) and, while 
not meaning thereby to imply any doubts, their Lordships need not 
and do not express any opinion on this matter. | 

The following are the material provisions of the Indian 
Income-tax Act 1922, and the statutory rules made thereunder :— 

3. Where any Act of the Indian Legislature enacts that 
income-tax shall be charged forany year at any rate or rates 
applicable to the total income of an assessee, tax at the rate or 
those rates shall be charged forthat year in accordance with, 
and subject to the provisions of, this Act in respect of all income, 
profits and gains of the previous year of every individual, 
Hindu undivided family, company, firm and other association of 
individuals, 

4-—(1) Save as hereinafter provided, this Act shall apply 
to allincome, profits or gains, as described or comprised in section 
6, from whatever source derived, accruing or arising, or received in 
British India or deemed under the provisions of this Act to accrue, 
or arise, or to be received in British India, 

(2) Profits and gains of a business accruing or arising without 
British India to a person resident in British India shall, if they are 
received in or brought into British India, be deemed to have 
accrued or arisen in British India and to be profits and gains of the 

(1) (1889) 14 App. Cas. 381. l 

(2) (1931) I, L. Ra 55 Bom, 637. 
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year in which they are so received or brought, notwithstanding the 
fact that they did not so accrue or arise in tbat year, provided that 
they are so received or brought in within three years of the end of 
the year in which they accrued or arose, 

ro.—(1:) The tax shall be payable byan assessee under the 
head “Business” in respect of the pr fits or gains of any business 
carried on by him. 

13. Income, profits and gains sball be computed, for the, 
purposes of sections 10, 11 and 12 in accordance with the method 
of accounting regularly employed by the assessee: Provided 
that, if no method of accounting has been regularly employed, or 
if the method employed is such that, in the opinion of the 
Income-tax Officer, the income, profits and gains cannot properly 
be deduced therefrom, then the computation shall be made upon 
stich basis and in such manner as the Income-tax Officer may 
determine. 

a2,—(1) The Principal officer of every company shall prepare, 
and, on or before the fifteenth day of Tune in each year, furnish 
to the Income-tax Officer a return, in the prescribed form and 
verifled in the prescribed manner, of the total income of the 
company during the previous year: Provided that the Income-tax 
Officer may, in his discretion, extend the date for the delivery of 
the return in the case of any company or class of companies. 

(4) The Income-tax Officer may serve on the principal officer of 
&ny company or on any person upon whom a notice has been served 
under sub-section (2) & notice requiring him, on & date to be therein 
specified, to produce, or cause to be produced, such accounts or 
documents as the Inco me-tax Officer may require: Provided that 
the Income-tax Officer shall not require the production of any 
accounts relating to a period more than three years prior to the 
previous year. | 

23.—(1) If the Income-tax Officer is satisfied that a return made 
under section 22 18 correct and complete he shall assess the total 
income of the assessee, and shall determine the sum payable by him 
on the basis of such return. 

(2) If the Income-tax Officer has reason to believe that a return 
made under section 22 is incorrect or incomplete he shall serve on 
the person who made the return a notice requiring him, on a date 
to be therein specified, either to attend at the Income-tax Officer's 
office or to produce, or to cause to be there produced, any evidence 
on which such person may rely in support of the return. 

(3) On the day specified in the notice issued under sub- 
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section (2), or as soon afterwards as may be, the Inco me-tax Officer, 
after hearing such evidence as such person may produce and such 
other evidence as the Income-tax Officer may require, on specified 
points, shall, by an order in writing, assess the total income of the 
assessee, and determine the suim payable by him on the basis of 
such assessment, 


(4) If the principal officer of any company or any other person 
fails to make a return under sub-section (1) or sub-section (2) of 
section 22, as the case may be, or fails to comply with all the terms 
of a notice issued under sub-section (4) of the same section or, 
having made a return, fails to comply with all the terms of a notice 
issued under sub-section (2) of this section, the Income-tax Officer 
shall make the assessment to the best of bis judgment and, inthe 
case of a registered firm, may cancel its registration. l 


Provided that the registration of a firm shall not be cancelled 
until fourteen days have elapsed from the issue of a notice by the 
Income-tax Officer to the firm intimating his intention to cancel ita 
registration, 

59 —(r) The Central Board of Revenue may, subject to the 
control of the Governor General in Council, make rules for carrying 
out the purposes of this Act and for the ascertainment and deter- 
mination of any class of income. Such rules may be made for 
the whole of British India or for such part thereof as may be 
specified. 

(a) without prejudice to the generality of the foregoing power, 
such rales may— 

(a) prescribe the manner in which, and the procedure by which, 
the income, profits ani gains shall be arrived at in the case of :— 

(ii) Insurance Com pinies ; 

(3) In cases coming under clause (a) of sub-section (2), where 
the income, profits and gains liable to tax cannot be definitely 
ascertained or can be ascertained only with an amount of trouble 
and expense to the assessee which, in the opinion of the Central 
Board of Revenue, is unreasonable, the rules made under that sub- 
section may— 

(a) prescribe methods by which an estimate of such income, 
profits and gains may be made, and 

(5) in cases coming under sub-clause (i) of clause (a) of sub- 
section (a), prescribe the proportion of the income which 
shall be deemed to be income, profits and gains liable to tax, 
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and an assessment based on such estimate or proportion shall be 
deemed to be duly made in accordance with the provisions of this 
Act. 

Rule 25.—In the case of I ife Assurance Companies incorporated 
in Bntish India whose profita are periodically ascertained by 
actuarial valuation, the income, profits and gains of the Life Assur- 
ance Business shall be the average annual net profits disclosed by 
the last preceding valuation, provided that any deductions made 
from the gross income. in arriving at the actuarial valuation which 
are not admissible for the purpose of income-tax assessment, and 
any Indian income-tax deducted from or paid on income derived 
from investments before such income is received, shall be added to 
the net profits disclosed by the valuation. 

Rule 26, —Rule 25 shall apply also to the determination of the 


` income, profits and gains derived from the annuity and capital re- 


demption business of life agsurence companies, the profits of which 
can be ascertained from the results of an actuarial valuation. 

Rule 27.—If the Indian income-tax deducted from interest on 
the investments of a company exceeds the tax on the income, 
profits and gains thus calculated, a refund may be permitted of the 
amount by which the ceduction from interest on investments 
exceeds the tax payable on such income, profits and gains. 

Rule 35.—The total income of the Indian branches of non 
resident insurance companies (Life, Marine, Fire, Accident, 
Burglary, Fidelity Guarantee, etc.), in the absence of more reliable 
data, may Le deemed to be the proportion of the total income, 
profits or gainr, of the companies, corresponding to the proportion 
which their Indian premium income bears to their total premium 
income, 

On the 22nd July, 1931, the appellant Company made a return 
of its total income, profits or gains from its business in India, 
based on the year ending the 3oth September, 1930, as the year 
of account, at a sum of £3,241. 14% 82. Along with the return a 
revenue account and balance sheet for that year was submitted. In 
the course of meetings with the Income-tax Officer, certain further 
information was submitted, which did not satisfy the latter, and, on 
the rst December, 1931, he issued the assessment order which is 
now in question, by which he computed tbe income, profits or 
gains of the Indian business under the rule 35 at the sum of 
£38,038, or Ra, 5,14,0az. The Company appealed against this 
assessment to the Assistant Commissioner of Incometax, who 
confirmed the assessment, and they then requested the Commis 
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sioner of Incometax to refer the matter to the High Court under 
section 66 (a) of the Act. The Commissioner took the view that 
the Coinpany's return had not been in the prescribed form, and 
that, accordingly they had failed to make a return, with the result 
that the assessment wss made by the Income-tax Officer under 
sub-section (4) of section 23, and the appeal to the Assisstant Com- 
missioner was incompetent. Accordingly, as the matter was of 
importance, he made the reference on bis own motion under 
section 66 (1). While the point does not directly concern the 
questions of law referred, their Lordships feel some doubt as to 
the Commissioner's view that the Company had failed to make a 
return within the meaning of section 22 (4). 

The two questions of law referred to the Court are as follows :— 

*(r) Whether the Income-tax Officer, Companies Circle, 
Bombay, was justified in law in resorting to Rule 35 of the Income- 
tax Rules for the purpose of assessing the Company to income-tax 
for the year 1931-32 having regard to the data furnished by it to 
that Officer. 


(2) Whether the assessment of the Company to income-tax for 
the year 1931-32 is a legal assessment and binding upon it in view 
of the opinion expressed by this Honourable Court in Civil 
Reference No. 5 of 1928.” 

The first question involves the appellant Company’s challenge 
of the Income-tax Officers nght to have recourse to rule 35, 
while the second question concerns the validity of his application 
of the rule. 

The Income-tax Officer is only authorised to hava recourse 
to the method of computation providel by rule 35 "in the 
absence of more reliable data." In the opinion of their Lordships, 
this requires (a) a scrutiny of the data which in fact had been 
made available to the Income-tax Officer, irrespective of any 
question as to the validity or correctness of the return made under 
section 22 (1), and (4) a consideration of the reliability of those 
data for the purpose of a proper computation of the income, 
profits or gains of the Company in accordance with section 13 of 
the Act. 

The appellant Company maintains that the Incometax Officer 
had more reliable data available (1) in the return made by the 
Company and the revenue account and balance sheet of the 
Indian business which accompanied it, or, if that view was um 
sound, (2) in the said documents, supplemented by the triennial 
valuation report of the whole business for the triennial period 
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ending on the 3oth Septemter, 1928, and the balance sheet and 
revenue account of the entire business for the year ended the 
3oth September, 193^, in both of which the average rate of interest 
earned by the invested funds of the Company appears. 

The method of computation under these contentions was as 
follows :—Under (1), the total premium income of the Indian 
business from non-participating policy-holders amounting to £9o for 
the year of account, and interest on investments in India and fees 
received in India to the amount of £3,151, making a total income of 
£3,941, no claim in fact being made for deduction of the small 
proportion cf the expenses referable to that part of the business. 
Under (2) it was proposed to add a sum to represent what might be 
called the share of the Indian business in the interest earned by the 
total investments of the Company held in Australia, by taking the 
proportion of that interest arrived at on the ratio borne by the total 
amount of the transfers from the Indian branches to the head office 
from their inception, shown in the revenue account and balance 
sheet of the [ndian business as at the 3oth September, 1930, to the 
total cf the Company's investments at the same date in the 
Company's balance sheet and revenue account, the interest being 
calculated at the average rate above mentioned. 


The view taken by the Income-tax Officer, which was concurred 
in by the Assistant Commissioner, and is maintained in this case, 
was that in the case of a life insurance company, the only reliable 
data to arrive at its profits was by a valuation report, and he asked 
for a separate valuation report of the Indian business fora triennial 
period. The Company declined to give this, but offered—tbough 
stating that they were under no obligation to do to—to send him a 
seperate valuation of their Indian business ag to the 30th September, 
1930. A single valuation report as at the end of the year of account 
would obviously not have been sufficient for the ascertainment of 
profits ; it would be necessary to have a valuation as at the Zerseinws 
a guoa, and this would be afforded either by a valuation as at the 
3oth September, 1929, or, in accordance with the practice of the 
Company, a valuation for a triennial period, under which the 
ascertained profit might be divided equally between the three years. 
If a valuation report as at the 3oth September, 1930, can be 
compiled, there can be no obstacle, as counsel for the Company 
admitted, to the compilation of a similar valuation report as at an 
earlier date. A valuation report overa triennial period is clearly 
the more convenient course. 

While Beaumont, C. J. expressed himself as inclined to accept 
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the contentions of the appellants as above stated, both the learned 
Judges decided the case adverrely to the appellants on an argument 
submitted to them for the first time by the Advocate-General that 
incoms earned in Australia on monies remitted by the Indian 
branches and invested in Australia was liable to tax under section 42 
of the Act. In their Lords"ips opinion, any claim as to liability 
to tax under section 41 isa matter outside the letter of reference 
and is irrelevant to the questions submitted. It is an altogether 
diffarent matter that, in making a valuation of the Indian business, 
it is necessary to consicer the reserves held against the liability on 
the Indian policies, wbich in fact are beld and invested by the bead 
office, Their Lordships are not concerned in the present case 
with any possible liability of the Company to tax under section 42, 
and they express no opinion on the matter. 

In the opinion of their Lordships, the Income-tax Officer 
was entitled to take the view that the income, profits or 
gains of the Indian business could not properly be deduced 
from the data supplied by the Company with the return. 
Only a small proportion of the premiums received could be 
said to represent income, profits or gains, and that would have 
to be taken on an average basis, as there will be losses on indivi- 
dual policies. As regards the appellants’ second contention, their 
Lordships are of opinion that the Ircome-tax Officer rightly took 
the view that the information submitted by the appellants did not 
afford more reliable data for computation of the income, profits or 
gains of the Indian business than the method prescribed by rule 35, 
which is based on the total income, profits or gains of the Company, 
the proportion rttributable to the Indian business being calculated 
on the ratio of the Indian premium income to their total premium 
income, There can be no doubt that the total income, profits or 
gains of the Company would fall to be computed on the basis of 
their triennial valuation reports, which, in their Lordships’ opinion, 
is the most reliable method of computation in the case of a life 
insurance company. It is the method applied under rule 25 in 
the case of companies incorporated in India. The amount of 
interest earned on investments, though it is an element in the 
ascertainment of the income, profits or gains, is not by itself a 
reliable datum for such ascertainment. 

_ Their Lordsbips are therefore of opinion that the Income-tax 
Officer was justified in resorting to rule 35. 

Applying r ule 3c, the Income-tax Officer assessed the Company 

as follows — 
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(1) Premiums of the Company asa whole £ 
for the year ended 3oth September, | 
1930 san - ees 3,244,476 
(2) Premiums of the Company in British 
India for the same period X 87,942 


(3) Net assessable profit of the Company as 
a whole based on the triennial investi- 
gations as at 30/9/28  ... ks 1,405,027 
Proportionately profit of British India ... 38,c83 
or, atis. 582 d. = Rs 5,14020 

As regards (1) and (2) if their Lordships assume without decid- 
ing that under section 35 in its application tə the present case 
“premium income" should include the premiums received in 
respect of participating policies, it will still remain that as regards 
(3) the principle of Styles case, (supra) (1) has been altogether 
ignored. 

The "total income, profits or gains, of the companies" referred 
to in rule 35 is the itcome, profits or gains as they would be ascer- 
tained for the purposes of the Act. 

In the assessment order the following attempt is made to meet 
this manifest objection— apparently by showing that the figure of 
£ 1,405,027 being less tban the average receipts (excluding 
premiums) for a year i8 not excessive :— 

“ According to the Bombay High Court decision the surplus 
profit arising out of contributions from the participating policy- 
holders is not liable to tax. From the valuation report of the. 
Company as a whole for tle triennium ended 30/9/28, it will be 
seen that the income from sources other than participating and nom 
participating premiums is £ 4,404,140, i ©, average income for one 
year is £ 1,468,047 (about) The surplus for the year ended 3oth 
September, 1930, based on the above said triennial investigations 
as intimated is £ 1,405,027 which is less than the average income of 
£ 1,468,047. For the purposes of assessment, it is regarded that the 
expenditure incurred by the Company is first set off against the 
participating and non-participating premium income and the 
balance of expenditure against income from other sources, Tbus 
the surplus is regarded as wholly out of income from other sources 
liable to tax. " 

This argument cannot be accepted: indeed it is quite incon- 
sistent with the reasons for rejection of the appellants’ two conten- 
tions on the firat question. The Income-tax Officer has entirely 


(1) (1889) 14 App, Cas. 581. 
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ignored the non-participating premiums received, and, on the other 
hand, bas included the whole amount of consideration received in 
respect of annuities, Further, he has deducted nothing in respect 
of the liabilities of the Company, or for the expenses relative to the 
non-participating business, It is impossible to regard this figure as 
& proper ascertainment of the income, profits or gains of the 
Company. 

Their Lordships are therefore of opinion that the assessment was 
not a valid or Jegal assessment under rule 35. 

Their Lordships, accordingly, are of opinion that the first 
question in the letter of reference should be answered in the 
affirmative, and that the second question should be answered in the 
negative, They will humbly advise His Majesty that the appeal 
should be allowed, that the judgment of the High Court should be 
set aside and that the questions should be answered as above stated. 
The respondent will pay to the appellants their costs of this appeal 
and in the Court in Indii. 

E, F. Turner & Sons; Solicitors for the Appellants, 


Sohkettor, India Offices Solicitor for the Respondent. 
8. P. KL Appeal allowed, 
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FULL BENCH. 


Before Mr. Justice M. N, Mukerji, Mr. Justice R, E. Jack, 
Mr. Justices D. N. Milter, Mr. Justice S. K, Ghose 
and Mr. Justice D. C. Patterson. 


NIRODE CHANDRA MUKHERJEE AND OTHERS 
f. 


CHAIRMAN OF THE COMMISSIONERS OF THE 
KAMARHATI MUNICIPALITY, NOW MUNICIPAL 
COMMISSIONERS OF KAMARHATI.* 


Sub-soil, right to— Public havine a right of way over the land—Land belonging 
to the plaintif -Bengal Municipal Act (III B, C. ef 1884, as amended by 
Att IV of 1894), Secttes 30—Bengal Municipal Act (XV of 1932), Sec. 95. 


Under section 30 of the Bengal Municipal Act (III B. C. of 1884) as amended 
by section 2a of Act IV B. C. of 1894, a road, including its sub.so!l vests in 
the Municipal Commissioners, if the public have a right of way over the road. 


The word “and” connecting phrases "not being property" and “not being 
maintained by Govetnment oc at the public expense" in section. <o of the Bengal 
Municipal Act of 1884 must be taken distributively and not collectively. 


Chairman ef the Howrah Kunkipclity v. Kheira Krishna Milter (1) 
dpproved. 


The case of Chairman, Howrah Municipality v. Haridas Dutta (2) was 
rightly decided Io so far as it held that roads over which the public had a right 
of way, If they were not private property, vest in the Muntcipallty under 
section 30 of the Bengal Municipal Act (III of 1884) as amended by Bengal 
Act IV of 1894, and was cocrectly decided in so far as it is a decision on the 
question of construction of section 30 of the Bengal Municipal Act of 1884. 


Held by Fack and S. KX. Ghose JJ. that the case of Chairman, Hewrak 
Municipality v. Haridas Dutta (3) was wrongly decided in so far as it held 
that “a road within the meaning of section 6 cl. (13) of the Act, that is, a road 


over which the public have a right to go" * does not vest in the Municipality 
ander section 30 of that Act. 


Per Sack, J: The discussion is somewhat academic for section 30 of the 
Beogal Municipal Act (III of 1884 as amended by Bengal Act [V of 1894) is 
no longer of any practical importance, since there can be no question that 


*Full Bench Reference No. 1 of 1936 In Appeal from Appellate Decree 
No. 1621 of 1933, against the decree of S, K, Sen; Esq, Additional District 
Judge of 24-Parganas, dated tht rath June, 1933 affirming that of S. P. Bose, 
Esq.) Munsiff, 1st Court, Sealdah, dated the 13th September, 1933, 


(1) (1906) I. L. R. 33 Calc. 1290 (1304) ; 4 C. L. J. 343 (385). 
(2) (1915) I. L. R. 43 Calc. 130, 


*See 1. L, R. 43 Calo, 190 at p. 135. 
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under section 95 of the Municipal Act, 1932, all roads in a Municipality over 
which the publio have a right of way now vest in the Commissioners, and if 
section 30 of the Act of 1884 as amended by Act of 1894 had been construed 
against the Municipality, the Municipality could immediately bring a suit 
under the existing law and get a declaration that the land had vested In the 
Municipality. In such a case the law às now Is can be applied to lessen 
htigation. 

Rai Charan Mandal w Biswa Nath Mandal (1) and Swresh Chandra 
Chatterjee v. Kanti Chandra Bhattacharjee (2) referred to. 


Per Mukerji, D. N. Mitter and Patterson ]|: Section 95 of the Bengal 
Municipal Act (XV of 1932) has not made any substantial change In the rights 
of the Municipality in such pathways as the Act purports to deal with. 


The plaintiffs appellanta in a suit instituted on ard November, 1930, prayed 
for a declaratlon of their tille to a strip of land being a road conneciing their 
Ghat with the Pithuria Ghat Road, which isa Municipal road and also prayed 
for injanction on the Municipal Commissioners restraining the latter from 
interfering with their possession. The disputed plece of roadway was included 
In the rent-fres property of the plaintiffs but that the public in general and 
not the residents of the nelghbourhood only hada right of way over the strip 
of land fn question. This right was acquired by frea and uninterrupted use 
for over a vecy loog time. There had been no instance of any member of the 
public having ever been disallowed the use of the strip of land as road : 


Held, that the road gua road, including the sub-soil was vested in and did 
belong to the Commissioners under section 30 of the Bengal Municipal Act 
(III of 1884) as amended by section a2 of Act IV of 1894. 


Held by Mukerji, J (D. N. Mitter and Patterson, JJ agreeing) that the land 
on the Bengal Municipal Act (XV of 1932) coming into force, vested in and 
come to belong to the Commisaloners, even If 1t be assumed that the repealed 
Act had not already prodaced any such effect. 


Per curiam: Tho Legislature by the Amending Act IV of 1894 included 
the soll along with the road in the vesting that takes place under section 30 
of Act IH of 1884. i 

Appeal by the Plaintiffs, 
The material tacts appear from the following 
Order of Reference. 


Henderson and R. C. Mitter, JJ :— The appeal is by the 
plaintiffs, whose suit has been dismissed by both the Courts 
below. ) 

Their case isthat the land in suit, which is a long and com- 
paratively narrow strip, is their property to which the Kamarhati 
Municipality bas no title. The strip of land is a continuation of 


(1) (3914) 20 C. L. J. 167. 
(2) (1938) 47 C. L. J. $30. 
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a public road known as the Pithuri Ghat Road and is bounded 
on the east by an admittedly public street vested in the Muni- 
cipslity and on the west by a Jwcca bathing gaf, wbich the plain- 
tifs claim as their private ofa. In the suit they pray for a 
declaration of their rent-free title to the lands in suit and for an 
injunction onthe Municipatily to reatrain them from interfering 
with their possession. 

The suit was instituted on the 3rd November, 1930, when the 
Bengal Municipal Act of 1884 (Act III of 1884) was in force,-but 
during its pendency the said Act was repealed and the Bengal 
Muncipal Act of 1932 (Act XV of 1932) came into force. 

Both the Courts below have found that the land in suit is 
included in the rent-free property of the plaintiffs and that the 
public have a right to pass over itand to use itas a pathway. 
The strip of land accordingly comes within the definition of 
"road" as given in Section 5 (13) of the Act of 1834. In view 
of the findings of the Lower Appellate Court the plaintiffs, as 
appellants in this second appeal, have confined the relief which 
they seek to a declaration of theirtitle and justify their demand 
for a mere declaration on the attitude adopted by the respondents, 
who have denied that the appellants have any interest subsisting 
in the land and have persisted in that denial upto this Court, Put 
briefly the case of the appellants is as follows: In view of the 
provisions of Act III of 1884 they had the right, which they 
claim, at the time when Act XV of 1932 came into force, As 
that Act has not been given retrospective effect, this right still 
subsists, On behalf oi the respondents Dr. Mukerji candidly 
conceded that be could not claim any retrospective effect for 
Act XV of 1932. He however contended—and in our opinion 
rghtly-—that that Act has made no change in the law and that 
accordingly the decision of the learned Additional District Judge 
was correct. 

The question therefore before usis whether the strip of land 
has vested in the Kamerhati Municipality. 

The lower Appellate Court has given as one of its reasons 
(as we read its judgment) that Section 95, clause (a), of Act XV 
of 1932 is applicable, as its provisions are of a declaratory nature. 
That question depends upon whether this section has made any 
change in the law and in our judgment there is no substance in 
the contention raised by the appellant before ua that the section 
has changed the law on the subject and ought not to have been 
given retrospective affect by the lower Appellate Court. Our 
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view is that under Section 30 of Act IIE of 1884 as amended in 
1894 a road including the sub-soil vests in the Municipal Commis 
sioners if the pathway is one over which the public have a right 
to pass, The phrase “not being private property” in that section 
in our Opinion qualifies the words ‘‘bridges, tanks, etc.” only. 
In our judgment this ia the grammatical interpretation of the 
section as amended and if any other interpretation were given 
we should find it impossible to attach any meaning to the words 
“and all.” This was pointed out by Coxe, J., in the case of 
Kumud Bandhu Das Gupta v. Kishori Lal Gostoami (1) which 
decision was followed by Nasim Ali, J., in. Maharaja Beer Bikram 
| Kishore Manikya v. Chairman, Comilla Municipality (a). 

We are however pressed by the decision of Division Bench 
in the case of Chairman, Howrah Municipality v. Haridas Datta 
(3) where Fletcher and Richardson JJ., following an odite didum 
made in the casa of Chairman, Howrah Municipality v. Khetra 
Krishna Mitter (4) have held otherwise. We are of opinion, for 
the reasons stated above that the said case has been wrongly 
decided and consider that clause (a) of Section gs of Act XV of 
1932 has made no change in the law but is of a declaratory nature, 
and that the decision of the Courts below is correct. 


As we dissent from the decision pronounced by a Division 
Bench in the case of the Chairman, Howrah Municipality v, 
Haridas Datta (3) under rule 2 of Chapter V of the Appellate Side 
Rules, we refer the appeal for the decision of the Full Bench and 
frame the following questions for decision ;— 


(1) Doroads over which the public havea right of way in 
a Municipal area vest in the Municipal Commissioners ? 


(2) Was the case Chairman, Howrah Municipalily v. Haridas 
Datta (3) correctly decided. 


Messrs. Panchanan Ghose, Rama Prosad Mukhopadhyay, 
Sowrindra Namin Ghose and Paresnath Mukherjee for the 
Appellants, 


Dr. Bijan Kumar Mukherjee, Messrs, Benoyendra Frosad 
Bagchi and Sowrindra Kumar Gh se Chowdhury for the 
Respondents. 

C A.V. 


(1) (1911) 9 I. C. 563. 

(2) (1945) I. L. R. Ga Calc. 692 ; 61 C. L J. 182. 
(3) (1915) L L. R. 43 Calc. 120. 

(4) (1906) I L. R. 33 Calc. 1390 ; 4 C. L. J. 513. 
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The following judgments were delivered : 

Muker],J:—The suit in connection with which this Refe- 
rence has been made was in respect of a strip of land, said to be 
about 616 sq. ft. in area. The strip is in continuation of a public 
road known as the Pithuri Ghat Road, and is bounded on the 
east by an admittedly public road and onthe west, by a pucca 
bathing ghat. In the plaint it is stated that there is a burning 
ghat adjoining the bathing ghat. On the north and south of the 
strip of land are admittedly lancs belonging to the plaintiffs. It 
is also stated in the plaint tbat the said strip of land and the two 
ghats are private properties of the plaintiffs, belonging solely to 
them in rent-free right. The cause of action for the suit was 
described in the plaint as follows : 

"* * * The defendant Municipality has of late been trying 
to convert the plaintiffs land into a Municipal road and, with 
that fraudulent object in view, is about to open up the disputed 
land so that ‘Solings' (Le. bricks) and Khoa (ie. brick-bata) 
may be spread for making the same into a part of Pithuri Ghat 


. Road." 


The substantial prayers in the plaint were; that the plaintiffs’ 
title to the strip of land be declared and that it be also declared 
that the defendant Municipality has no right, title or interest in 
the same or to open any ro&d through the same, and also that 
an injunction might issue restraining tbe defendant Municipality 
from interfering with or disturbing the plaintiffs! porsession of 
the said strip of land and from opening any road or passage 
through the same. i 

The defendant Municipality in their written statement, besides 
taking other defences, denied the plaintiffs’ title to and posses- 
sion in the said strip of land and alleged, in substance, that the 
same was a part and parcel of the Pithuri Ghat Road which be- 
longs to the Municipality. It was further alleged that the ghats 
were public ghats and that the said strip of land is a road and is 
the only access to the bathing ghat and hasall along been main- 
tained by the Municipality. 

The Munsif dismissed the suit, holding that the plaintiffs had 
failed to establish their title to the suitland and thatthe same 
was apart of the public road named the Pithuri Ghat Road and 
as such had vested in the defendant Municipality. 

The Additional District Judge, on appeal by the plaintiffs, 
held that the plaintifie’ title was made out. He held, however, 
that the strip of land wasa public road or a public street, the 
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evidence making it clear that “the public in general and not the 
residents of the neighbourhood only, havea right of way over the 
strip of land in question, (and) there is no instance of any 
number of the public having been disallowed the use of the 
strip of land as road.” On this finding he held that under section 
95 of the Bengal Municipal Act of 1932, which came into force 
on the rst December, 1932, the strip of land, being admittedly 
a ‘public street! as defined in the Act, had become the property 
of the Municipality under Section 95 of the Act. He observed 
thateven if it be held that the land, being private property, had 
not vested in the Municipality under Section 30 of the Bengal 
Municipal Act of 1894, anda declaration to that effect be made 
in favour of the plaintifis, the Municipality would be able to get 
rid of the declaration by instituting a separate suit for that pur- 
pose and relying on Section 95 of the Bengal Municipal Act of 
1932. Onthis view of the matter the learned Judge affirmed 
the decision of the trial Court dismissing the sui". 


The plaintiffs then preferred a second appeal to this Court. 
The Division Bench which heard the appeal has referred it to the 
Full Bench with the following order -— 


“As we dissent from the decision pronounced by a Division 
Bench in the case of the Chairman, Howrah Muywnicpahiy v. 
Haridas Datta (1), under rule a of chapter V of the Appellate 
Side Rules we refer the appeal for the decision of the Full Bench 
and frame the following questions for decision. 

"(1) Do roads over which the public have a right of way in 
a Municipal area vest in the Municipal Commissioners ? 

(2) Was the Chairman, Howrah Municipality v. Haridas 
Duifa (r) correctly decided ?” 

The learned referring Judges in the Order of Reference have 
observed thus : 

"Our view is that under Section 30 of Act III of 1884 as 
amended in tr894 a road including the subsoil vests in the 
Municipal Commissioners if the pathway is one over which the 
public have a right to pass The phrase “not being private 
property" in that Section, in our opinion, qualifes the words 
"bridges, tanks” etc, only. In our judgment, this is the gram 
matical interpretation of the section a8 amended, and if any 
other interpretation were given we should find it impossible to 
attach any meaning to the words “and all.” This was pointed out 


(1) (1915) I. L. R. 43 Cak. 130, 
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by Coxe, J. in the case of Ausmud Bandhu Das Gupta v. Kishori 
Lal Goswami (1), which decision was followed by Nasim Ali, J. in 
Maharaja Beer Bikram Kishore Manikya v. Chairman, Comilla 
Municipality (2). We are, however, pressed by the decision of a 
Division Bench in the case of Chairman, Howrah Municipality 
v. Haridas Datta (3), where Fletcher and Richardson JJ., 
following an oditer dictum made in the case of Chairman, Hotorah 
Munidgpahty v. Khetra Krishna Mitter (4), have beld otherwise. 
We are of opinion, for the reasons stated above, that the said case 
has been wrongly decided and consider that clause (2) of Section 
95 of Act XV of 1932 has made no change in the law but it is of a 
declaratory nature, and that the decision of the Courts below is 
correct.” 

To deal with this Reference I propose first ofall to examine 
some of the provisions of the Bengal Municipal Act III of 1884, 
Section 6 clause (r3) of the Act in defining the word ‘Road’, 
says 

"In this Act, unless there te something repugnant in the 
subject or context, ‘road’ means any road, street, square, court 
alley or passage, whether a thoroughfare or not, over which the 
public have a right of way.” 

Paragraph 1 of Section 30 of the Act, prior to its amendment 
by Act IV of 1894, ran thus,— 

“AIL roads, bridges, tanks, ghats, wells channels and drains 
in any Municipality (not being private properly and not being 
maintained by Government or at the public expense), now exis 
ting, or which shall hereafter be made, and the pavements, stones 
and. other materials thereof, and all the erections, materials, 
implements and other things provided therefor, shall vest in and 
belong to the Com missioners.” 

And Section 31 of the Act was lo these words :— | 

"The Commissioners at a meeting may agree with the person 
in whom the property in any road, bridge, tank, ghat, well, channel 
or drain is vested to take over the property therein or the control 
thereof, and after such agreement may declare, by notice in 
writing put up thereon or near thereto, that such road, bridge, 
tank, ghat, well, channel or drain has been transferred to the 
Commissioners,” 


(1) (1911) 9 I. C. 562. 

(a) (1995) I. L. R. 62 Calc. 69a; 61 C. L., J. 18a. 
(3) (1915) I. L. R, 43 Calo. 1520. 

(4) (106) I. L. R. 33 Calc. 1290 1 4 C. L.J. 343. 
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“Thereupon the property therein, or the control thereof (as 
the case may be), shall vest in the Commissioners, and such road, 
bridge, tank, ghat, well, channel, or drain shall thenceforth be 
repaired and maintained out of the Municipal fund.” 

On a plain reading of the three provisions just quoted it 
seems to me clear that ‘roads’ as defined in the Act, that is to 
say, roads over which the public have aright of way [Section 
6 clause (13)], prior to Act IV of 1894, could be either not private 
property (Section 30) or property vested in some person (Section 
31} The words “not being private property and not being 
maintained by Government or at the public expense” have been 
explained by this Court, and in my opinion rightly, in the case of 
Chairman of ths Howrah Municipality v. Khstra Krishna Mitter 
(1) thus -— 

“The phrases connected by the conjunction ‘and’ must be taken 
distributively, "* 

Giving this meaning to the words, there can be no question that 
-Section 30, a8 it stood before Act IV of 1894, meant that all roads 
over which the public have a right of way shall vest in the Commis 
sioners but roads being private property shall not so vest and 
roads maintained by Government or at the public expense shall also 
not vest. It is also clear that under section 3r roads over which 
the public have a right of way but the property in which is vested 
in some person, or, in other words, which are private property, 
may be dealt with by agreement betwesn such person and the 
Commissioners with the result that the property therein or the con- 
-trol thereof, aa the case may be, may be taken over by the Commis 
sionera, It is quite true that the Legislature was not particularly 
careful in drafting some of the sections of the Act: e. g. section z17, 
in clause (1) of which the expression ‘public road’ is used, as the 
word ‘public’ therein would be redundant if the definition of ‘road’ 
‘as given in the Act is remembered, while in clausa (5) thereof the 
word ‘road’ only is used. But it seems fairly clear that the Legis 
lature, while enacting sections 30 and 31, was dealing with two 
classes of roads in the Act, in both of which the public had a right 
of way, and one of which was private property and the other, not 
private property. If that was so, the only meaning that can reason- 
ably be attributed to the word ‘public’ in the definition of ‘road’ in 
section 6(13) is tbat the word must have been used by the Legis 
lature not in its strict sense as meaning the public in general, but 


(1) (1906) I. L. R. 33 Cale. 1220 3 4 C. L. J. 343. 
* See P. 1304 of I. L, R, 33 Calc. œ P. 355.0£ 4 C, L, ].—Rep. 
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only in a loose sense, including in its category sections of the 
general public or strangers or outsiders, that is to say, persons 
other than the owner of the land on which the road runs. The Act, 
in my opinion, purported to deal with roads over which any of 
such bodies had a right of way, and left untouched such roads 
which were private pathways over which the owners thereof and 
none else had any right cf way, In such roada as the Act brought 
within its purview, the owner of th e land itself might have his rights 
of ownership subject to the right of user of others, in which case it 
was private property, or the owner of the land itself might have lost 
his rights of ownership therein to the extent that it was a road, in 
which case it was not private property. In the latter cise the 
road vested in the Commissioners under section 30 of the Act ; and 
in the former case the Commissioners could, by way of agreement 
take over the property in the road gaa road or its control under 
section 31 of the Act, That the Act does deal with roads over 


. which the public have a right of way but to which section 30 does 


not apply and which accordingly do not vest in the Commis- 


‘sioners cannot be disputed: Fam Chandra Ghose y. Baily 


A wniapahty (1). 
The general law relating to the rights of the owner of the land 
visans the persons who use the land as road, apart from tlie 


provisions of the Act, is the same in India as in England. There 


may be acquisition of a right of way by prescription by individuals 
as well as groups of individuals or, it may be that there has been a 
dedication to the public, express or implied. As observed in the 
caso of the Chairman of the Howrah Municipality v. Khetra 
Krishna Mitter (2). 

' Where the owner sets apart land for the use of the public and 
formally declares that such is his intention, or where he conveys 


land to a Municipality or to trustees to hold for the use ‘of the 


public, the dedication is &n express one. An implied dedication 
arises by operation of law from the acts of the owner and is really 
founded upon the principle of estoppel ; it proceeds not upon the 
principle that a grant has actually been made, but rather on the 
principle that the owner having allowed the public to enjoy the 
user for any particular purpose is estopped from denying the right 
of the public tothe enjoyment of such user. * * 

In cases, however, where the dedication is not express, but merely 
implied, and consequently there is no deed defining the extent of 


(1) (1890) I. L. R. 17 Calc. 684. 
(2) (1906) I. L, R. 33 Calo. 1290 ; 4 C. L. J. 343. 
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the rights created by the dedication, a question may arise as to 
whether the dedication is of the entre ownership in the land or 
merely of the right of user, because R * * * 
& dedication i3 & devotion to public uses, either of the land itself or 
of an easement in it, by any unequivocal act of the owner of the fee 
manifesting such clear intention. An owner may appropriate land 
to public use and yet retain in himself all such rights in the soil as 
are compatible with the full exercise and enjoyment of the public 
use, to which the property has been devoted. It is not essential to 
constitute a valid dedication that the legal title should pass from 
the owner; nor is it inconsistent with an effectual dedication that 
the owner should continue to make any and all uses of the land, 
which do not interfere with the uses for which it is dedicated, "* 

To constitute a dedication of a way to the public by an owner of 
the soil there must be an intention so to dedicate and user by the 
public is evidence of such intention ; there may be dedication of & 
way to the public for a limited purpose, as for a footway, but there 
cannot be a dedication to a limited part of the public: Poole v. 
Huskinson (1). And in order to establish that a road is a public 
road it is sufficient, if acts of user by the public are shewn to have 
been acquiesced in by the owner of the land over which the road 
passes and these acts are of such a cbaractar as to warrant the 
inference that the owner intended to make over to the public the 
right to use the land as a public highway: Anderson v. /uggodwmba 
Dali (2), referring to Dovaston v. Payne (3). 

Such being the law, there may be roads over which the public 
have a right of way and yet the road gua road may still be private 
property. But upon the finding at which the Court of appeal below 
has arrived and to which I have already referred namely that the 
public in general and not the residents of the neighbourhood only 
have a right of wsy over the strip of land in question and that 
there has been no instance of any member of the public having 
been ever disallowed the use of the strip of land as road, there can 
be no room for the contention that the road gua road, is átill. the 
private property of the plaintiffs, 

If the cage had to be dealt with under Act III of 1884 prior to 
the amendment introduced by Act IV of 1894 there could be no 
question whatever that section 30 of the Act would have applied to 


* Ses pp. 1296 and 1997 of I. L. R. 33 Cale or pp. 248 and 349 of 4 
C. L. ].—Rep. 

(1) (1843) 11 M. and W, 827. . (2) (1880) 6 C. L. R. 283. 

(3 Sm. L. C. Vol. IL P, 157 (10th Ed) ; 3 R, R. 497. ! - 
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the road in question, The question, however, is whether the latter 
Act introduced any change in the law. 

In the District Municipal Improvement Act (III B. C. of 1864) 
there was in section 2 the following definition of ‘Highway’ :— 

“The word ‘Highway’ (shall mean any Road, Street, Square, 
Court, Alley or Passage, whether a thoroughfare or not, over which 
the public have a nght of way; and also the roadway over any 
public bridge or causeway. ” 

And in section ro of the Act it was said that all public highways 
‘not being private property’ shall vest in and belong to the Muni- 
cipal Commissioners, while under section rr the Commissioners 
could by agreement with the person in whom the property in any 
highway was vested take it over so as to vest it in themselves. 

In the next Act, the Bengal Municipal Consolidation Act (V of 
1876) 'Road' was defined in precisely the same words in which it 
was defined in the latter Act, the Bengal Municipal Act (III of 
1884) the word ‘Highway’ being abolished. The reason for such 
abolition probably was that ths technical meaning attributed to the 
word by the English Highway Act of 1835 was not considered 
suitable to this country. Sections 32 and 33 of the Act made similar 
provisions, except for the inclusion of otber things, namely bridges, 
embankments, tanks, ghate, wharves, jetties, wells, channels and 
drains, as there were in sections ro and rr of the previous 
Act. These provisions were ieproduced in sections 3o and 3r 
of Act IIT of 1884. It seems noteworthy that in all the three 
Acts of 1864, 1876 and 1884, the same distinctive feature has 
&ll along remained present, namely,that notwithstanding that each 
ofthese Acts brought within its purview all roads over which 
the ‘public’ had a right of way, a distinction was made and kept up 
all through as between roads which were not private property 
and roads the property in which remained vested in the owners of 
the land itself. 

‘Two cases came up before the High Court, one under the Act 
of 1876 and the other under the Actof 1864. In the former of 
these cases, Chairman of Naihati Municipality v. Kishori Lal 
Goswami (1) the Municipality claimed compensation money 
awarded under the Land Acquisition Act for the whole of the soil 
of what was found to be a public road, on the ground that they had 
2 title to the property under section 32 of the Act of 1876, while 
the Zemindar claimed it on the ground that notwithstanding that 
the road was a public road the soil was his. Following the 

(1) (1886) 1. L. R, 13 Calc, 171, ‘ 
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decision in the case of The Vestry of St. Mary, Newington v. vides 
Jacobs (1) it was held that road in section 32 of the Act did not 1936. 
mean everything above and below the road and that the sub-soil ^ Nirode Chandra 
therefore, did not belong to the Manicipality, In the second case MOL 


Madhu Sudan Kundu v. Promoda Nath Roy (2) it was held Municipa Commis- 
similarly that section ro of Act III of 1864 did not deprive a “one? of Kamarbati 
person of any right of private property that he may have in land MTT F 
used às à public road, nor did that section vest the sub-soil of 
such land in & Municipality, and that when such land 
was no longer required asa public road, the owner was entitled 
to recover possession. In thie last-mentioned decision reliance 
was placed on the earlier decision inthe case of Chairman of the 
Nathati Municipality v. Kishori Lal Goswami (3), and reference 
also was made to the decision in the case of Nikal Chand v. 
Asmat Aii Khan (4), in which it was held that the word ‘road’ used 
in the N. W. P. and Oudh Municipal Act (XV of 1873) did not 
include the sub-soil. 
It was at this stage that Act IV of 1894 was passed, section a2 
„Oof which introduced the words ‘including the soil and all’ between 
the words 'roads and bridges' in the opening sentence of section 
30 of Act III of 1884. The question is whether by inserting these 
words the Legislature intended to disjoin the clause "not being 
private property", etc. by which the words “ All roads" had 
been governed all along since 1864. It should be noted that the 
effect cf such disjunction would be to obliterate the distinction 
which I bave pointed out above as between tbe two classes of 
roade of which the Acts had all along taken cognizance, over both 
of which the ‘public’ had a right of way, giving the word ‘public’ 
not the strict but the loose meaning in which I understand the 
word as used in the Acts. I am not prepared to hold that such 
was the intention of the Legislature. I am inclined to the view 
that all that the Legislature intended to do by the enactment 
aforesaid was to include the vesting of the soil along with the 
_surface of the road, under section 3o of the Act. In England 
“although the surface only of a highway rests in a Local Authority, 
Courts have enlarged the meaning of such vesting so as to give 
Local Authorities a limited right to the stratum of the sub-soil 
immediately below the surface [see Conpemale v. Charlton (5); 


(1) (1870) L. R. 7 Q. B. 47. (2) (1893) I. L. R. 20 Cake, 732. 
(3) (1886) I. L. R, 13 Calc. 171. 

(4) (1885) I. L. R. 7 AL. 562. 

(5) (1878) L. R. 4 Q. B. D. 104. 
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Rolls v. Vestry of St. George, Southwark (1); Mayor of Tunbridge- 
wells v. Baird (2), | These decisions laid it down that nót mierely 
the street surface but something more passes; so much of the 
depth below the suríace, as was essential for the making, mmain- 
tenance, occupation and exclusive possession of the street for the use 
of the public being included in the vesting. The law in England 
as it etands tc-day, as the result of judicial decisions and 
statutory vesting, is that the free-bold is not transferred to the 
Authorities, but the effect is to yest in the Authorities the property 
in the surface of the street or road and in so much of the actual 
coil below and the air above as may reasonably be required for 
its control, protection and maintenance as a bighway for the use 
of the public, and to this extent the former owner is divested of 
the property (Halsbury’s Laws of England, Hailsham Edition, 
Vol. 16, para 300, where some of the above-mentioned cases as 
also a number of other cases are cited). Amongst these, . reference 
may be made to Finchley Bieriric Light Co. wv. Finchley Urban 


-Council (3), in which Collins M. R. said. “That which is vested 


is the area of the user" To what extent, if any, the Indian 
Legislature bas gone beyond these decisions, by using such worda 
as “and belong to" in section 3o or “to take over the property 
therein" in section 31 of Act III of 1884 or similar expressions, 
respectively, in sections 95 and 95 of Act XV of 193a is a matter 
into which I do not desire to enter here. But the point that I am 
now on is that the Legislature by amending the Act of r894 
included the soil along with the road in the vesting that takes 
place under section 30. 

In the case of the Chairman of the Howrah Municipality v. 
Khetra Krishna Mitter (4) in which a ghat was concerned Mookerjee 
J. (Rampini J, agreeing) in construing section 30 as it ran after 
the amendment aforesaid took it that the expression “not being 


` private property” etc. still governed the words “All roads” ‘This, 


it is true, was obiter. In the case of the Chairman, Howrah 
Municipality v. Haridas Datia (5), the facts were the following : 
The plaintiffs alleged that a pathway was private and not a public 
pathway and asked for a perpetual injunction restraining the 
Municipality from interfering with iis exclusive user by the 

(1) (1880) L. R. 14 Ch. D, 785. 

(2) [1856] L. R. A. C. 454. 

(3) [1903] 1 Ch. 437. 

(4) (1906) I. L. R. 33 Calc. 1290 ; 4 C. L. J. 343. 

(5) (1915) I. L. R. 43 Calc. 130. 
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plaintiffs. Their case was that the Municipality had been trying 
to make the pathway a public pathway by causing false reports 
to be submitted by the Municipal officers and getting entries 
made to that effect in the existing maps and records. The 
Municipality pleaded inter alia that the pathway was not a private 
pathway but was a ‘road’ within the definition of the Act and 
was vested in the Municipality, and that, in the alternative, it 
was a road under the control of the Municipality. The Munsif 
granted the injunction, holding that the pathway was a private one. 
The Judge, on appeal by the Municipality, held that though the 
pathway was a ‘road’ over which the public might have a right 
of way, it did not necessarily vest in the Municipality under 
Section 30 of the Act and made a declaration to that effect with- 
drawing the injunction which the Munsif had granted. He 
thought that it was not necessary for him to decide the question 
whether the pathway was one over which the public had, asa 
matter of fact, a right of way and whether, in that event, the 
pathway was under the control of the Municipality. The case 
was taken on appeal to this Court by the Municipality and in that 
appeal it was held that the construction of Section 30 which the 
Judge had adopted was correct, but it was necessary to determine 
the second question which the Judge had left undetermined ; 
and in that view of the matter the case was remanded for further 
hearing and fresh decision. Fletcher, J. (Richardson, J. agreeing) 
observed thus in his judgment,— 

"The firat question is ‘Is this pathway vested in the Munici- 
pality under section 30 of the Bengal Municipal Act? That 
depends upon the construction of the section. The section has 
been amended by recent legislation and it is argued that by reason 
of that amendment the statute operates to vest all roads whether 
private or not within the limits of the Municipality. That view 
is supported by two unreported decisions, both by a single Judge 
of this Court. On the other hand ina considered judgment of 
Mr, Justice Mookerjee in the case of the Chairman of the Howrah 
Municipality v. Kketra Krishna Mitter (1), the learned Judge has 
put what to my mind is the only possible construction'of Section 
30. I agres with the learned Judge in the view he has expressed 
there as to the meaning of the section. Any other view, I think, 
is altogether outside the range of argument.”* 

Of the two unreported decisions referred to in the above 


(1) (1906) I. L. R. 33 Cale. 1290 ; 4 C. L. J. gga. 
*Soe p. 134 of L L. R. 43 Calc.— Rep. ° 
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passage one was the decision in the case of Asumud Banthw Das 
Gupta v. Kishori Lal Goswami (1) and a report of that decision 
ising I. C. 562. In that case Coxe, J. held that upon the finding 
of fact arrived at by both the Courts below the pathway in ques- 
tion which the plaintiff in that suit claimed as his private property 
was not a ‘road’ within the meaning of Section 6 (13) of the Act,— 
a finding which was enough to support the decree which was being 
challenged before bim. But the learned Judge went on to construe 
Section 3o.of the Act and observed thus :— 

"It appears to me that if the words in parenthesis apply to 
‘roads’ as well as to bridges tanks e'c. the words ‘and all’ in the 
first line of the section are superfluous. Moreover, as is pointed 


out by Mr. Collier, a commentator on tbis Act, whose view on 


this point appears to me to be correct, before the amendment 
in 1894 the words in parenthesis could hardly have applied to 
‘roads’, because before the amendment the word ‘road’ did not 
include the soil but related merely to the surface, and having 
regard to the definition of road in the Act it was not possible that 
the surface of any road, as defined in the Act could be private 


property. In 1894 the words ‘including the soil’ were added and 


it then became necessary to decide whether the subsoil of roads, 


which had not up till then been included in the scope of the Act 
. should in the case of private property vest in the Comissioners 


or not. The express insertion of the wordas ‘and all’ is an indica- 
tion that the Legislature intended that the subsoil should follow 
the surface, and should cease to be private property as the surface 
had already ceased under the original Act before the amendment, 


. In any case, asthe words at present run, they must grammatically 


be construed in the sense contended for by the appellant. Itis 
true that it is difficult, if not impossible, to reconcile this cons- 
truction with Section 31. But this difficulty may be due to a 
slip in drafting and need not compel me to construe Section 30 
otherwise ‘than in the ordinary grammatical way. If, therefore, 
the lands in suit are n road as defined inthe Act they must, I 
think, vest in the Municipality under section 30”, 

The observations quoted above are oditser. Nextly, they have 
for their foundation an erroneous assumption that before the 
amendment of 1894 the words in parenthesis did not govern the 
word ‘roads’—an assumption which is clearly untenable and has 
not been sought to be justified before us Thirdly, they proceed 
on the basis of another assumption that having regard to the 


(1) (1911) o I. C. $62. 
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definition of the word ‘road’ in the Act it was not possible that 
the surface of any“‘road’ could be private property. And this 
assumption entirely overlooks the distinction to which I have 
referred and whicb, ns I have already stated, has been consistently 
maintained in the Acts of 1864, 1876 and 1884, Lastly, as has 
been noticed by the learned Judge himself, the construction which 
found favour with him would not fit in with the very next Section ; 
and the difficulty can only be removed by making another assump- 
tion equally unwarranted that there was a slip in drafting that 
section, If there was a slip, it is clear that that slip was not 
corrected ever since 1864. A grammatical construction, which 
is open toso many objections and produces results which are so 
unsatisfactory, can hardly be preferred to a construction, which 
though not strictly grammatical, applies more consistently to 
the Act in all its parts [See Raster Counties and Companies v. 
Marriags (1)]. i 

The other unreported decision referred to in the judgment of 
Fletcher, J. gives no reasons, and need not be discussed. : 

There is a recent decision of this case of Beer Bikram Kishore 
Manikya v. Chairman, Comilla Municipahty (2), in which my 
earned brother Nasim Ali, J. has adopted the aforesaid gramma- 
tical construction. The learned Judge has not gone so far as Coxe,]. 
did and has not suggested that prior to the amendment of 1894 
the words in parenthesis did not govern the word ‘road’, 

I am firmly of opinion that to give a reasonable and consistent 
meaning to the provisions of the Act the grammatical construction 
based on the principle of proximity should not be adopted, and 
that section 30 of the Act should be construed in the manner in 
which it was construed by Mookerjee, J. (Rampini, J. agreeing) in 
Khetra Krishna Miller's case (3) (supra), and by Fletcher, J. 
(Richardson, J. agreeing) in Huridas Datta’s case (4), (supra) In 
that view of the, matter, there can be no question that upon the 
findings of the Court of appeal below as regards the character of 
the road iu the present case, the road, gwa road, including the 
subsoil, was vested in and does belong to the Commissioners under 
section 3o of Act III of 1884 as amended by section a2 of Act lII 
of 1894. ` o. 

I am also of opinion that section 95 of the Bengal Municipal 


(1) (1860) 9 H, L. Cas. 4a. 

(2) (1935) I. L. R. 62 Cake. 65a ; 61 C. L. T. 182. 
(3) (1906) I. L. R. 23 Calc. 1290 : 4 C. L. J. 343. 
(4) (1915) I. L., R, 43 Cale, 130. 
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ae Act (XV of 1932) has not, beyond doing away the definition of 
1936 ‘road’ as contained in ths Act of 1884 which led to some confusion 
Nirode Chandra 20 difference of opinion and introducing two definitions of ‘private 
Mukherjee street' and ‘public street’ [section 3 clause (43) and section 3 


Municipal Commis- clause (44)] which more precisely define the rights of the public 
sioners of Kamarhatl and the rights of the owner of the land concerned, has not made 

- Mukerji, F. any substantial change in the rights of the Municipality in such 
pathways ag the Act purports to deal with. In any case, the words: 
of section 95 of the Act are, in my opinion, so plain that I can see 
no escape from the conclusion that the land in the present suit, 
coming as it admittedly does within the definition of a ‘public street,’ 
has, on the Act coming into force, vested in and come to belong to 
the Commissioners, even if it be assumed that the repealed Act 
had not already produced any such effect. The Court of appeal 
below’appears to have been of the same opinion. 


We have been asked on behalf of the plaintiffs to determine to 
what extent their proprietory rights, as owners of the land, have 
been lost to them by the operation of the Acts or any of them, We 
do not see any necessity to go into a question which has not yet 
arisen and will have to be decided when, if ever, it will arise. Here, 
the only cause of action upon which the suit was founded was one 
which arose in connection with the surface of the road and its soil 
meaning by that word so much of the depth below the surface as 
was essential for the making, maintenance, occupation and exclusive 
possession of tbe roed gua road for the use of the public. It was 
on that cause of action that the relieís were asked for iu the suit. 
It is true that the Municipality denied the title of the plaintiffs to 
the land itself, but this they did only asa plea to repel the prayer 
for such reliefs as were asked for and as were pertinent to the cause 
of action. That plea has been overruled by the learned Judge and 
#0 no controversy on that question can ever arise again. 


But to avoid any difficulty arising in future I think we should 
make it clear in our order that the plaintifi's prayer for declaration 
of their title to the plaint land gxa road including its soil and for a 
declaration that the defendant Municipality has no right, title or 
interest in the sam», ani also their prayer for the injunction as 
made in the plaint are dismissed, and that no other question is 
now decided. 


The result, in my judgment, is that the questions formulated for 
our decision should te answered in the manner following :— 


1, Roads over which the public have a right of way, if they are 
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not private property, vest in the Municipality under section 30 of 
the Act III of 1884 as amended by Act IV of 1894. 

2. Yes, in so far as it is a decision on the question of construc- 
tion of the aforesaid section. 

And the appeal should be dismissed with costs, fee being 
allowed for the hearing before the Division Bench according to 
scale, and for the hearing before this Bench at five gold mohurs. 

Jaek, J. :—This Reference has arisen out of an appeal in which 
the plaintiff appellanta pray for a declaration of their title to a strip 
of road in Kamarhati Municipality connecting their private ghat 
with the Pithuri Ghat Municipal Road. In the suit which was 
instituted on the 3rd of November, 1930, they also prayed for an 
injunction on the Municipal Commissioners restraining the latter 
from interfering with their possession. 

The defendant Municipality deny the plaintiffs title and maintain 
that the disputed land is part of the Pithuri Ghat Road belonging 
to the Municipality which has all along been maintaining it. 

It has been found that the disputed piece of roadway is on land 
belonging to the plaintiffs but that the public have a right of way 
over the land ss shown by their free and uninterrupted use of it for 
a very long time. On these findings of fact the suit was dismissed. 

In second appeal the plaintiffs maintain that their title should 
have been declared (even if they were given no otber relief) on the 
ground that under the provisions of the Bengal Municipal Act 
III of 1884 (which was the Act in force when that suit was insti- 
tuted) the land being private property has not vested in the Muni- 
cipality and that Bengal Municipal Act XV of 1932 has no retro# 
pective effact. 

The appeal has been referred to this Bench on account of the 
decision of the case Chairman, Howrah Municipality v. Haridas 
Datta (1), by which the learned referring Judges state that they are 
pressed. In connection with the reference two questions are framed 
for our decision, viz. 

(1) Do roads over which tbe public havo a right of way in a 
Municipality vast in the Municipal Commissioners ? 

(2) Was the case of Chairman, Howrah Muntapahty v. Haridas 
Datia (1) correctly decided ? 

Under section 95 of the Bengal Municipal Act XV of 1932 all 
public streets includi ng the soil, the pavements stones and other 
materials within th e Municipality shall vest in and belong to the 
Commissioners. Public Street (as defined in section 3 clause 30) 


(1) (1915) I. L. R. 43 Calc. 130. 
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means any street, road, lane, gully, alley, passage, pathway, square 
or court whether a thoroughfare or not over which the public have 
a right of way. 

The first question for decision must therefore be answered in 
the sffrmative. But obviously the learned Judges really want our 
decision whether under section 35 of Act III of 1884 as amended 
in 1894 a road including the sub-soil vests in the Municipal 
Commissioners if the roadway is one over which the public have a 
right to pass, This is their view and they are of opinion that the 
case of Chairman, Howrah Municipality v. Haridas Datta (1), in 
which the contrary view has been expressed was wrongly decided. In 
that suit the plaintiffs sued Howrah Municipality for a perpetual 
injunction restraining them from interfering with the exclusive use 
of a certain pathway by the plaintiffs and claiming that it was a 
private pathway. It wes held that the pathway was a private 
pathway and therefore did not vest in the Municipal Commissioners 
under section 30 of the Act of 1884 as amended by the Act of 
1894 as that section did not operate (o vest all roads whether 
private or not within the Municipality in the Municipal Commis- 
sioners. That decision I think was right. The learned Judges 
in that case however algo held that if the public had aright of way 
over the pathway then the Municipality would have a right of 
control unter later sections of the Act, infening that in that case 
the path would not vest in the Municipal Commissioners. In this, 
with all due respect, I think they were wrong for if the public had 
a right of way the cwner would have ceased to have any separate 
right in the path as a pathway for, as a patbway, it would have 
ceased to be private property and under section 30 of the Act 
would have vestei in the Municipality. 

The learned Jud ges who have referred these questions reached 
the same conclusion as to the application of section 3o of the Act 
of 1884, but by a different route. 

“Road” is defined in the Act of 18&4 as “any road, street, square, 
court, alley or passage, whether a thoroughfare or not, over which 
the public have a right of way” and section 30 of the Act runs as 
follows: “ All roads (including the soil aad al) bridges, tanks, 
ghats, wells, channels and drains in any Municipality (not being 
private property, and not being maintained by Government or at 
the public expense), now existing, or which shall hereafter be made, 
and the pavements, stones and other materials thereof, and all 
erections, materials, implements and other things provided there- 


(1) (1915) I. L. R. 43 Calc. 130. 
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for, shall vest in, and belong to, the Commissioners.” The learned 
Judges say that the words in parenthesis “not being private 
property, and not being maintained by Gover nment or at the public 
expente " do not apply to the roads but only to the bridges, tanks, 
etc, because of the words “and all” inserted afler roads and 
before bridges, etc. The context however shows that the words 
"not being private property " must have been intended to apply 
to roads notwithstanding the separating words "and all? for 
otherwise the words “ in any Municipality " would also be divorced 
from the words “all roads " and further the words “not being 
maintained by the Government or at the public expense " would 
be disconnected from the words "all roads", though, in each 
case, it is evident that they were used in connection with tbe 
roads as well as bridges, etc. lam not impressed with the inter- 
pretation favoured by the learned referring Judges based on the 
grammatic construction of the sentence following the decision of 
two single sitting Judges in the case of Kumud Bandhu Das Gupta 
v. Atshori Lal Goswami (1), and Maharaja Beer Bikram Kishore 
Manikya Bahadus v. Chairman, Comilla Municipality (2) but reject- 
ed by their Lordships Rampini and Mookerjee, JJ. in the case of 
Howrah Municipality v. Kketra Krishna Mitter (3). My impression 
is that the words “and all” were possibly introduced merely to make 
the sentence more euphonious, If it had read “all roads (including 
the soil) bridges, tanks, etc., it would not have been so euphonious 
n8 the sentence “all roads (including the soil) and all bridges, 
tanks, etc.” and the additional words were added when the clause 
“including the soil " was introduced by the amending Act of 1894, 
The use of the word private as applying to roads is explained I 
think because “roads” in this section as in section 3r and in section 
217 clause (1) (where public roads are referred to) meant roads in 
the ordinary sense including private roads and not exclusively roads 
over which the public had a right of way, the definition of roads 
in the Act not applying as repugnant to the context Long 
continuous user by the public with the owner's knowledge and 
acquiscence raises a presumption of dedication to the public for 
use as a road including such portions of the sub-soil as were 
necessary for the maintenance of the road and itis these non- 
private rights in the land that vest in the Municipality. "This was 
the view taken in the case of Chairman of the Hoterih. Munici- 


(1) (1911) 9 I. C. 562. 
(a) (1935) I. L. R. 6a Calc. 692 ; 61 C. L. J. 18a. 
(3) (1909) I. L. R. 33 Cale. ra90: 4C. L. J. 343. 
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pid pality v. Ketia. Krishna Mitter (x). Accordingly such roads as road 
1936. cannot be regarded as private property and vest in the Municipality. 
Nirode Chandra Since therefore the plaintiffs claim was really for declaration to 
Mukhei jee their title to the land in suit asa roadway tbe tuit was rightly 


Municipal Commis. ‘ismissed though both the Courts have found that the plaintiffs 
sioners of Kamarhat! have a good title to the land over which the road was made. 





Sach, F. The discussion raised in this appeal is somewhat academic 
uo for section 30 of the Act of 1894 is no longer of any practical 
importance whatever, since there can be no question that under 
section 95 of the Municipal Act of 1932 all roads in a Municipality 
over which the public have a right of way now vest in the com 
missioners ; and, if section 30 of the amenced Act of 1894 had 
been construed against the Municipality, the Municipality could 
immediately bring a suit under the existing law and get n declara- 
tion that the land had vested in the Municipality. There is 
ample authority for the view that in such cases the law as it now 
is can be applied to lessen htigation. For example the cases 
Ras Charan Mandal v. Biswa Nath Mandal (2) and Sures 
Chandra Chatterjee v. Kanti Chandra Bhatlacharfee (3), may be 
referred to. 
I agree therefore with my learned brother Mukerji, J. that 
the appeal should be dismissed: the firt question answered in 
the affirmative and partly in the negative as I have indicated, 


D. N. Mitter, J: Ihave had the pleasure and the advantage 
of reading beforehand the judgment just delivered by my learned 
brother Mr. Justice Mukerji. I agree entirely that the questions 
referred to the Full Bench should be answered in the way he has 
answered them. Iso entirely agree with the conclusions reached 
by him and generally with the :1easons on which the said conclu- 
sions are based that I have nothing further to add. 

S. K. Ghose, J :—The questions of law referred to the Full 
Bench are— 

(1) Do roads over which the public have’ a right of way ina 
Municipality vest in the Municipal Commissioners ? 

(2) Was the case of Chairman, Howrah RM v. 
Haridas Datta (4) correctly decided ? 


The matter arises out of a second appeal preferred by the 
plaintiffs whose case istbat the land in suit is their private pro- 


(1) (1906) I. L. R. 33 Calc. 1290; 4C. L.J 343. 
(a) (1914) 20 C. L. J. 107. — (3) (1928) 47 C. L. J. 530. 
(4) (1915) I. L. R. 43 Calo. 130. 
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perty and that the Kamarhati Municipality has no title to it 
This land is a continuation of a public street which is on the east 
side and on the west there is a private ghat of the plaintiffs, The 
suit was instituted on 3rd November, 1930, when the Bengal 
Municipal Act III of 1884 wasin force, but during its pendency 


that Act was replaced by the Bengal Municipal Act XV of 1932. sl 


The Courts below hava concurred in finding that the land in 
question is included in the rent-free property of the plaintiffs and 
that the public have a right of way over it, so that itisa "road" 
as defined in section s (13)of the Act of 1884. The contention 
ofthe plaintiffs appellants is that in accordance with section 39 
of the Act of r384 the property in the road remains with them 
and does not vest in the Municipality. The lower appellate Cott 
pointed out that under section 95 of the Act of 1932 “all public 
streets, without reservation of private property in such streets, 
have become vested in the Municipality," and it held that the 
declaration which is sought for under tbe old Act would be 
infructuous because the Municipality could by another suit obtain 
a declaration in its favour under section 95 of the new Act. There- 
upon a question arose as to whether the new Act would have 
retrospective effect, and the contention for the Municipality was 
that section 95 of the new Act has made no change in the law 
but i of a declaratory nature. This contention has found favour 
with the learned referring Judges. 

The question is whether under section 30 of Act HI of 1884 
as amended in 1894 a road, including its soil, vests in the Muni- 
cipal Commissioners if the public have aright of way over that 
road, The lsarned referring Judges take the view that the phrase 
“not being private property” in section 30 does not refer to “all 
roads, inclading the soil” ; that it only refers to the succeeding 
words “and all bridges, tanks etc.” This they consider to be the 
grammatical nieaning of the section as amended. In this they 
have the support of two decisions of this Court. In rzgrr in the 
case of umud Bandhu Das Gupta v. Kishori Lal Goswami (1), 
Coxe, J. thought that if the words in parenthesis apply to road as 
well as to bridges, tanks etc, the words “and all” in the first line 
of the section would be superfluous and that the express insertion of 
the words “and ali" was an indication that the Legislature intended 
that the sub-soil should follow the surface and should cease to be 
private property, as the surface had already ceased under the 
original Act before the amendment of 1894. In taking this view 


(1) (1911) 9 LC. 562, 
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Coxe, J. was following the commentary -of Mr. Collier. The 
difficulty in the way of this view, as Coxe, J. himself says, is tbat 
“it is difficult, if not impossible to reconcile this construction with 
section 31. But this difficulty may be due to a slip in drafting and 
need not compel me to construa section 30 otherwise than in the 
ordinary grammatical way. ? 

It does not appear that Cox», J. had befure him the earlier case 
of Chairman, Howrah Municipality v. Rhetra Krishna Mitter (1) 
which was decided by Rampini and Mookerjee, JJ. in 1906. There 
the question was with regard to a ghat and section 30 of the Act of 
1884 was con stiued from that point of view. Mookerjee, J. men- 
tioned that under section 30, as it stood before the amendment by 
Act IV of 1894, the term ‘road’ comprised only the surface of the 
road and not the sub-soil underneath it, as was held in the cases of 
Chairman of the Nathati Municipality v. Kishori Lal Goswami (2) 
and Modku Sudan Kundu v. Promoda Nath Roy (3). In 1894 the 
Legislature amended the section so as to make all roads, including 
the soil, vest in the Commissioners. A question was raised before 
us as to the true effect of the words “not being private property, and 
not being maintained by Government or at public expense” 
which find place in section 3o. In my opinion the phrases connected 
by the conjunction ‘and’ must be taken distributively and not 
collectively. The section clearly means that all roads etc., shall 
vest in the Commissioners, but roads ctc, being private property 
shall not so vest and roaca etc., maintained by Government or at 
public expense shall also not vest. The intention of the Legis- 
Jature appears to have been not to vest in the Commissioners such 
roads etc. as are either private property or‘are maintained by 
Government or at the public expense. But here also a little 
difficulty was felt. So far as ghats are concerned however it may 
be observed that sections 30 and 32 overlap and there is an 
apparent inconsistency. It was held in that case tbat the word 
ghat in section 30 was not intended to include the burning ground, 
that the title to the burning ground did not vest in the Municipality, 
but that the ghat itself belonged to the Municipality. 

The next case of Chairman, Howrah Muniapahty v. Haridas 
Datta (4) was decided in rors by Fletcher and Richardson, JJ. 
There the subject matter was a pathway which was held to be 


(1) (1905) I. L. R. 33 Calc. 1290 ; 4 C. L. J. 243. 
(a) (1886) I. L. R. 13 Cale. 171. 
(3) (1893) I. L. R. 20 Cak. 732. 
(4) (1915) I, L. R. 43 Cale, 150. 


Vor. LXITI.] nion CoUkt, 


private, and the question was whether it vested in the Municipality 
under section 3o. Fletcher, J. discarded the view of Coxe, J. in 
Kumud Bandhu Das Gupta v. Kiskori Lal Goswami (1) which was 
quoted in argument and followed that of Mookerjee, J. in Chais man 
of the Howrah Municipality v. KAetra Krishna Mithr (2) declaring 
"any other view I think is altogether outside the range of argu- 
ment." Then he proceeded to say “Then comes the other 
question. The learned Judge has not found whether the public 
have or have not a right to go over the pathway in question. If the 
public have a right to go over the private pathway, then the 
Municipality, under certain later sections of the Act, have been 
given the power of control, the difference being that, in the case of 
roads vested in the Municipality, they are the body responsible 
for lighting, watering, sewering and clearing the roads and, in the 
other case, where the road is not so vested in the Municipality, 
they have only the power of control to prevent the road from 
becoming a nuisance or the rights of the public from. being inter- 
fered with. The learned Judge has failed to consider that case 
altogether, and he has made a declaration that this is a private 
pathway," Ultimately the caso was remanded for the determina. 
tion of this question, Therefore the view taken waa that private 
pathways do not vest in the Municipality under section 30, but that 
if the public have a right of way over such a pathway the Muni- 
cipality have “a right of control as conferred by the later sections 
of the Act.” "These and otber cases were before Nasim Ali, J. in 
Maharaja Beer Bikram  Manikya v. Chairman, Comifla Muni- 
cipahty (3), which was decided in 1935. He favoured the view that 
“ private property ? would not refer to “roads”. But he proceeded 
to remark “If however the words ‘private property’ be taken to 
refer to roads as well, only private roads or pathway would be 
exempted * * * * * E + 
Section 3r evidently contemplates private roads, the surfaco of 
which did not vest in the Municipality under section 30 of the Act 
before the amendment of 1894.” 


Mr. Panchanan Ghose for the appellants before us has strenu- 
ously contended that the parenthetical clause “ not being private 
property etc" must refer back to “all road,” finding support from 
Coxe J. and Nasim Ali J., and further that “private property" 
includes land belonging to a private individual but over which 
the public have aright of way, such asthe land in dispute in 


(1) (1911) 9 L C. $62. (2) (1906) I. L. R. 33 Cale, 1290 | 4 C. L. J. 343. 
(3) (1935) I. L. R. 62 Calc, 69a ; 61 C. L. J. 182. 
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this case, His contention is tbat the public right is a right of 
passage only and the owner retains his property in the soil and 
that therefore such a “road” would be "private property" and 
would not "vest in and belong to the commissioners,” Dr. 
Mukerjee for the other side has contended that the parenthetical 
clause does not apply to “all roads” and that even if it does the 
word "roads" has been loosely used and not strictly in accordance 
with its definition in the Act. According to the latter argument, 
only such roads are excepted as are private roads gwa roads Le, 
over which the public have no right of way. In this connection 
Dr. Mukerjee has contended that itis a well established canon 
that a grammatical construction should not be followed if it leads 
to inconsistency, if not absurdity. Asto thisit is just as well 
as to recognise that opinion is by no means uniform as to what 
the grammatical construction of the particular passage in section 
go it. What Coxe J. took to be the grammatical construction 
did not find favour with Fletcher J. who took itto be “altogether 
outside the range of argument”, 

A reference to the older Acts will now be useful. In the 
District Municipal Improvement Act III B. C. of 1864 the relevant 
section X runs as follows :—~ 

"All public highways in any place to which this Act shall be 
extended (not being the property of ani repaired by and kept 
under the contro! of the Government, and not being private pro- 
perty) existing at the time this Act comes into operation, or which 
shall afterwards be made, and the pavements, stones, and other 
materials thereof, and also all erections, materials, implements, 
and other things provided for such highways, shall vest in, and be- 
long to, the Municipal Commissioners," i 

Here there is no question that the parenthetical clause, which 
is practically the same as in section 30 of the Act of 1884, refers 
to "all public highways". 

"Highway" is defined thus : 

"Highway shall mean any Road, Street, Square, Court, Alley 
or Passage, whether a thoroughfare or not, over which the public 
have a right of way ; and also the roadway over any public bridge 
Or causeway.” With the exception of the last clause the defini- 
tion is the same as that of a “Toad” in the subsequent Acts, But 
in section X the words “all public” before “highways” is noteworthy. 
The next section AI runs thus: 

"It shall be lawful for the Municipal Commissioners to agree 
with the person or persons in whom the property in any highway 
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is vested, to take over the property therein, and after such 
agreement to declire by notice in writing put up in any part of 
such highwiy that the same has become a public highway. There- 
upon such highway shall vest in the Municipal Commissioners, 
and shall thenceforth be repaired and kept up out of the Munici- 
pal Fund”. 

The next Act was the Bengal Municipal Act, 1876, Act V 
of 1876 in which the corresponding sections are sections 32 and 33. 
The first paragraph of section 32 runs thus :— 

“All roads, bridges, embankments, tanks, ghats, wharves, 
jstties, wells, channels and drains in any Municipality (not being 
private property), and not being maintained by Government or 
at the public expense, now existing or which shall hereafter be 
made, and the pavements, stones, and other materials thereof, and 
all erections, materials, implements and other things provided there- 
for, shall vest in and belong to the Commissioners." 

It will be noted that the term “roads” is substituted for “public 
highways,” an expression wuich has a technical meaning in English 
law, and between “roads” andthe parenthetical clause some new 
items "bridges etc." are introduced. It isa reasonable inference 
that the parenthetical clause does not cease to govern "roads" 
and that it governs all the items “roads, bridges etc”. 

Section 6 (15) gives a definition of “road” which is practically 
the same as that of "highway" in the previous Act and is ident 
cal with the definition in the subsequent Act. Section 33 also 
mentions “road”, 

In the succeeding Act III of 1884 sections 30 and 31 maintain 
the identical language and provisions, Thereafter occurred decisions 
to the effect that the word “ roads” comprised only the surface of 
the roads, but did not include the sub-soil which belonged to the 
Zemindar within whose estate the road was situated. Chairman 
of the Naihati Municipality v. Kishori Lal Goswami (1) and 
Modku Sudan Kundu v, Promoda Nath Roy (2). Hence the amend- 
ment by Act 1V of 1894 by which the words “including the soil 
and all” were introduced between the words “roads” and 
“bridges” Obviously this amendment was not intended to 
disturb the force of the parenthetical clause which remained 
whose it was and must govern “roads” as also the other items 
"bridges" etc. This is consistent with the interpretation put upon 
the section by Mookerjee J. in Chajrman, Howrah Myniapahty 

(1) (1886) I. L. R. 13 Calc. 171. ] | 
(3)'(1893) I L. R, 20 Calc. 732. 
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v. Astra Krishna Milier (1). But Fletcher J. in Chairman, 
Howrah Municipahty v. Haridas Datta (2) sought to go further 
and exclude from the scope of section 3o roads over which the 
public have a right of way by referring them to later section, 
meaning possibly section 31. The contention of Mr. Ghose for 
the appellanta that roads over which the public have a right of way 
are still private property ia based upon authorities which were not 
concerned with the amend ment of 1894. The decision in Chair- 
man of the Nathati Municipality v. Kishori Lal Goswami (3) 
follows the English case Vestry of St Mary, Navington v. Jacobs (4). 
In S, Sundaram Ayyar v. The Municipal Council of Madura (5) the 
matter in issue was the meaning of the phrase “vesting streets in 
a Municipal Council ” with particular reference to the Madras 
District Municipalities Act. The current of authorities in England 
and India, including Chairman of the Naihatt Muwmiapalily v. 
Kishori Lal Goswami (3) and Modhu Sudan Kundu v. Promoda 
Nath Roy (6) was considered and it was held that such vesting 
does not transfer to the Municipal authority the rights of the owner 
in the site or soil over which the street exists, that it doea not 
own the soil from the centre of the earth ssgse ad ce'um, but 
that it bas only the nght to manage and control the surface of the 
soil and so much of thé soil below and of the space above the 
surface as is necessary to enable it to adequately maintain the 
street as a sireet, This view was adopted by Mookerjee and 
Cuming, JJ. in Gurendra Mohan Ghosh v. Corporation of Cal- 
cutéa (7) That was a case in which the vesting of a street was 
considered with reference to the Calcutta Municipal Act and Chair 
man ofthe Nathati Municipality v. Kishori Lal Goswami (3) was 
also cited. The amendment of 1894 was not under discussion. 
It bas béen said that the efect of the amendment is that by the 
addition of the words “including the soil? in 1894 the Commie 
sieners have been constituted the owners of the roads and 
all the soil beneath and therefore the amendment cverrules the 
law as formerly laid down. It is however another question 
whether thé ownership of the soil will continue in the Municipality 


(1) (1906) I. L. R. 33 Calc. rago; 4C.L, J. 343. 
(2) (1915) I. L. R, 43 Cale. 130. 

(3) (1886) L L. R, 13 Calc. 71, 

(4) (1872) L. R. 7 Q. B. 47. 

(5) (1901) I. L, R. as Mad. 635. 

(6) (1892) I. L. R. 29 Calc. 732. 

(7) (1916) I. L. R, 44 Cale. Bg; 24 C. L. J. 398. 
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where the road has been definitely abandoned or has ceased to 
exist. For our present purpose it may be asid that ‘the effect 
of the addition of the words “including the soil" is only this, 
that where the road vests in the Municipality the soil vests also, 
but this does not touch the provision that a road which is private 
property does not vest. 


In the present Bengal Municipal Act XV of 1932 the corres 
ponding sections are sections 95 and 96. The language is com 
pletely changed though the purport of the enactment appears 
to be the same. The Act defines public street, section 3 (44), 
the relevant words being the ssme as in the case of “highways” 
in the Act of 1864 and of "roads" in the succeeding 
Acts; but goes further and defines “private street" in a 
negative way clause (43), but subject toa minimum requirement 
as to dimensions or size, to that extent introducing a new pro- 
vision in the law. “Street” is defined as meaning a public or 
private street (clause sr) In section gs (1) (a) the term used 
s “all public streets", The parenthetical clause of the previous 


Acts finds place in . sub-section (1) but the clause referring to pri- 


vate property is omitted. Section 96 on the other hand refers 
to "any street” etc. Thus all through the various enactments 
we find two sections which embrace, among other things; all 
roads with which.a Municipality has to deal(1) roads, not be- 
ing private property, which vest inthe Municipal Commissioners, 
and (2) roads, property in which vests with private properties in a 
person who may arrange with the Commissioners as regards control, 
This gives support to Dr. Mukherji’s contention that the word 
“Soadse” (or highways or streets) have been loosely used in the 
two sections and that section 30 in particular excludes only such 
roads which are private property gwa "roads" and not roads 


over which the public have a right of way. Private property. 


qwa "roads" are referred to in the succeeding section, It is 
farther pointed out that public roads comprise two classes (1) 
where the site has been acquired from the Municipality (a) where: 
the site is private but the public have the right of way. If the 
second class were excluded section 30 would be confined to the 
first class only, which is absurd, because roads of that class 
already vest in the Municipality apart from section 3o. There- 
fore the second class of roads must be included in the scope of 
section 30 and only private roads over which the public have 
no right of way are excluded, these being a matter of arringe- 
ment under section 31. Technically, it may be said, this is not 
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EVI. inconsistent with the Act because the cefinition of “roads” is 
1936. subject to the usual condition "unless there be something repugnant 
Nirode Chandra ÍP the subject or context.” Moreover a glance at some other 
Mukherjee sections will show that the term “road” has been loosely used. 


Municipal Commis- Section 217 (1) for instance mentions “public road" etc., sub- 
sionors of Kamarhat! section (s) mentions “any road." It has been held that the 
S. K. Ghose, F. latter term is not limited to roads vested in the Municipal Commis- 
mms sioners: Kam Chandra Ghose v. Bally Municipality (1). Section 
245 refers to "roads" to be constructed by bustee owners, failing 
which the Municipality may construct them and recover the cost 
under section 247. In the present case it seems to me the 
inconsistency disappears if we accept the contention, as we must 
that the word "roads" has been used in sections 30 and 31 of Act 
III of 1894 loosely and not in accordance with the definition 
in section 6 (r3), clause (a) of section gg of Act XV of 1932 
has made no change in the law. In my judgment, the answers 
to the questions of law referred must be as follows :— 

(1) Roads over which the public have a right of way in a 
Municipality vest in the Municipal Commissioners, 

(2) The case Chairman, Howrah Muniapahty v. Haridas 
Datta (2) was rightly decided in so far asit held that under 
section 30 of the Bengal Municipal Act 1884 as amended by Act 
IV of 189, private pathways do not vest in the Municipality. 
But it was wrongly decided in so far as it held (p 135) that “a 
road within the meaning of section 6 clause (13) of the Act, that 
is, a road over which the public havea right to go" does not 
vest in the Municipality under section 3o of that Act. 

Patterson, J:—My learned brother Mr. Justice Mukerji has 
dealt with the matter before the Court exhaustively and in all 
its aspects. I find myself in entire agreement both with his 
conclusions and with-the reasons he has given for arriving at 
those conclusions, 

I concur in his judgment and have nothing to add. 


A, T. M. Appeal dismissed. 


(1) (1850) I. L. R. 17 Calc, 684. 
(2) (1915).I. L. R. 44 Calc. 150. 
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Before Mr. Justice M. JV. Mukerji, Mr. Justice R, E. Jach, 
Ar. Justice D. N. Militer, Mr. Justice S. K., Ghose 
and Mr. Justice D, C. Patterson, 


BEJOY KUMAR ADDYA AND OTHERS 
v. 
NAGENDRA NATH PALIT,* 


Furisdiction—Notification vesting Munsif/s of Alipore and Sealdah in the 
district of 34-Pargawas wmder cleuse (8) of Sch’ I of the Provinctal 
Small Cause Courts Act (IX of 1887) with power te try under Small Canse 
Court procedure suits for recevery of rent af homestead land within their 
respective Jurisdiction whan the value does not exceed Rs. 50—Fower, tf 
tt fa be conferred by reference to the name of a particular Judge—“The 
Fudge ef the Court of Small Causes " —Indian Statute —Words. 


Fer curiam: În a notification under clause (8) of the second schedule of 
the Provincial Small Cause Courts Act, it is not necessary to confer powers 
by reference to the name of a particular Judge of a Court of Small Causes in 


Order to enable him to try suits for the recovery of rent of homestead land 
under the Small Cause Court procedure, 


Safar Ali Mondal v. Golam Honda! (1) over-rulod, 
Mathur Hasra v. Paban Hasra (3) approved. 


The words “the Judge of the Court of Small Causes" in clause (B) of Sch, 
If of the Proviacial Smal! Cause Courts Act of 1897 Include not merely Court 
of Small Causes as defined In Section 4 but also officers invested with Small 


Cause Court powers under Section 95 of the Bengal, N. W. P.and Asmm 
Civil Court Act of 1837. 


Per D. N. Mitter and S, K., Ghose, ]]. 1 The Noüfication of 21st June, 
- 1904 although not very happily expressed was in substantial compliance with 


eric LL I H of the Provincial Small Cause Courts 
Act of 1887. 


Per D. N. Mitter, [i In construlog an Indian Statute as an English Act 


of Parliament, the ordinary sense of the words must be looked into and 
Diothonarles have to be consulted. « 


Queen v. Peters (3) referred to. l 


Per Curiam :. A suit was brought for the recovery of Rs. 15 and odd, rent of 
homestead land for tho years 1337 to 1240 B. S. ina the Court of the third 
Munsiff of Alipore, who was personally invested by the Local Government under 
Section 25 of the Bengal, North Western Provinoe and Assam Civil Courts Act 


* Full Beach Reference No. 1 of 1935 In Clvil Revision Case No, 203 of 1935, 
against iho decision of Mr, Ahmad, 3rd Murisiff df Alipore, exercising the 
powers of a Court of Small Causes, dated the 20th November, 1934. 


(1) (1915) 19 C. W. N. 1236. (a) (1914) 19 C. W. N, 1238 Footnote. 
(3) (1886) 16 Q. B. D. 636 (641). 
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(XII of 1587) with the powers of a Court pf Small’Causes for. the trial of 
sults cognizable by such Courts up to the value of Rs. 50 but was not personally 
lnvested with powers to try sults for the recovery of rent other than bouse- 
rent. He was exercising this Jurisdiction only by virtue of a notification of the 
Government of Bengal, dated the aist June, 1504 1 

fisld, that the aforesaid Munsiff had jurisdiction to try the suit. 

That the notification of the Government of Bengal, dated the zist June, 
1¢04, conferred npon the Munsifs of Allpore in general and upon the third 
Munsiff in particular jurisdiction to try a sult for recovery of rent other than 
bouse-rent under the Small Cause Court procedure. 

That there being the relationship of landlord and tenant batween the parties, 
the plaintiff was entitled to rent for three years and not for four years. 

That the claim for rent for the year 1997 B. S. was barred by limitation, 
being beyond three years of the date of institution of suit. 


Per D N. Mitter, ¥.1 The finding that the relationship of landlord and 
tenant existed betwon the parties being one of fact could not be assailed under 


‘Section ag of the Provincial Small Cause Courts Act in revisicn in High 


Court. 
A plea of limitation could for the first tire be ralsed befcre the High Court 
in revision under Sectlon 3 of the Limitailon Act. 
Application for Revision under Section 2 5 of the Provincial 
Small Cause Courts Act by the Defendante. 


Suit for recovery of rent for homestead Jand. 


The material facts appear from the following order of reference 
by Syed Nasim Ali and A. G R. Henderson, JJ. 


Order of Reference. 


“Nasim Ali, J:—Tbis is an application in revision under 
section 25 of the Provincial Small Causes Court Act against a 
decree passed by Mr. S. Ahmad, the 3rd Munsiff of Alipore, in a 
suit for recovery of Rs. 13-10-19 gds. as arrears of rent of a 
homestead land, which was tried by him under the Small Cause 
Court procedure. The petitioners were the defendanta in the 
suit. One of their Cefences was that the suit was not triable 


under the Small Cause Court procedure. The learned Munsiff 


has overruled this defence and has decreed the suit. 
One of the points for determination in this case is whether 


. Mr. Ahmad had jurisdiction to try this suit under the Small Cause 


Court procedure. By clause 8 of the Second Schedule .of the 


Provincial Small Cause Courts Act (Act IX of 1887) a suit for 


recovery of rent otber than house rent is exempted from the 
cognizance of a Court of Small Causes unless the Judge of the 
Court of Small Causes has been expressly invested by the Local 
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Government with authority to exercise jurisdiction with respect 
thereto. The Local Government bas conferred upon Mr. Ahmad 
personally the jurisdiction of a judge of a Court of Small Causes 
for the trial of suits cognizable by such Courts up to the value of 
Ra. 50 under section a5 of Bengal, North-West Provinces and 
Assam Civil Courts Act (Act XII of 1887). He is therefore a 
Judge of the Court of Small Causes within the meaning of clause 
8 of the Second Schedule of Act IX of 1887. He cannot however 
try suits for recovery of rent of homestead land under the Small 
Cause Court procedure unless he has been expresely invested by 
the Local Government with authority to exercise jurisdiction with 
respect thereto. Mr. Ahmad has not been personally authorised 
under clause (8) to try such suits. It appears however that on 
21st June 1904 the Government of Bengal. issued the following 
notification :—"It is hereby notified that the Munsiffs of Alipore 
and Sealdah in the district of the e4-Parganas are vested under 
clause (8) of the Second Schedule of the Provincial Small Cause 
Court Act (Act 9 of 1887) with power to try under the Small Cause 
Court procedure suits for the recovery of rent of homestead land 
within their respective jurisdiction when the value does not 
exceed Rs. 50.” 

The question is whether this notification gives a Munsiff of 
Alipore or Sealdah who has been invested with the powers of a 
Small Cause Court Judge to try suits for recovery of rent of home- 
stead lands. [The decisions in Akshay v. Mira Kam (1) and Mathur 
Hasra v. Paban Hassa (2) (Civil Rule No. 500 of rgr4 decided 
on 13th July, x914) support the view that the notification gives 
such powers]. In the case of Safer Ali Mondal v. Golam Mondal, 
(3) however a contrary view has been taken. It is not possible to 
reconcile the decisions in the cases referred to above. According 
to one view the word ‘ judge" in clause (8) means a Court of Small 
Causes constituted under the Act or a Court invested with the 
jurisdiction of a Court of Small Causes and consequently if 
jurisdiction is conferred upon the Court by a notification under 
clause (8), any officer who presides in that Court for the time 
being is entitled to exercise that jurisdiction, According to the 
other view a distinction is to be made between the “Court of 
Small Causes” and the “Judge of the Court of Small Causes” 
and a notification conferring jurisdiction upon the Court and not 
upon the Judge is not a proper notification under clause (8). 


(t) (1908) I. L. R. 35 Calc. 677; Y C. L. J. 407. 
(3) (1914) 19 C. W, N. 1228 Footnote. (3) (1918) 19 C. W. N. 1236. 
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Speaking for myself I am inclined to agree with the view taken in 
Safer Ali Mondal’s case (1). It is not desirable that the juris- 
diction of Munsiffs of Alipore and Sealdah who have Small Cause 
Court powers to try suits for rent of homestead land should be 
left in doubt. The following question thetefore is referred to a 
Full Bench for decision !i— 


"Whether in a notification under clause (8) of the Second 
Schedule of the Provincial Small Cause Courts Act, 1887 it 1s neces- 
sary to confer powers by reference to the name of a particular judge 
of a Court of Small Causes in order to enable him to try suits 
for the recovery of rent of homestead land under the Small Cause 
Court procedure." 

As this question arises in a Civil Revision case the whole case 
is referred for the final decision of the Full Bencb, under clause 
(4) of Chapter VII of the Appellate Side Rules, 

Henderson, J. :—I agree. 

Messrs. Anilendra Nath Roy Choudhury, Gour Mohan De and 
Jnanendra Nath Baksi for the Petitioners. 

Messrs. Amarendra Nath Bose and Hesiania Kumar Bose fot 
the Opposite Party. 


The following judgments were delivered : 


Mukerji, J. :—The plaintiff instituted this suit to recover arrears 
of rent with damages in respect of a piece of homestead land. 
The claim was fora period of 4 years. The suit was tried and 
decreed by Mr. Shatuddin Ahammed, Munsiff, 3rd Court, at 
Alipore, District 24-Perganas, exercising the powers of a Court of 
Small Causes, The defendants moved this Court for revision of 
the decision, and on their application a Rule was issued to show 
cause why it should not be set aside. One of the contentions urged 
oh behalf of the defendants &t the hearing of the Rule before the 
Division Bench was that Mr. Ahammed bad no jurisdiction to try 
the suit. In having to deal with this contention, the Division 
Bench came to be of opinion that there was a conflict of judicial 
opinion bearing upon the question. Hence this Reference. 

The relevant facts are the following ~The Second Schedule to 
the Provincial Small Cause Courts Act (IX of 1887), in its different 
clauses, enumerates the classes of suits, of. which Courts of Small 


Causes are precluded from taking cognizance. Clause (8) of that 
schedule runs in these words : 


C. A. V, 


(1) (1915) 19 C. W. N. 1256. 
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“ A guit for the recovery of rent, other than house rent, unless 
the Judge of the Court of Small Causes has been expressly invested 
by the Local Government with authority to exercise jurisdiction 
with respect thereto, ” 

Mr. Ahammed is the Munsiff of the 3rd Court at Alipore. It is 
not disputed that, as provided in Section 25 of the Bengal, North 
Western Province and Assam Civil Courts Act (XII of 1887), the 
Local Government has, by a Notification in the Official Gazette 
conferred upon him the jurisdiction of a Judge of a Court of 
Small Causes for the trial of suits up to the value of Rs. 50 
cognizable by such Courts, and that consequently be had jurisdic- 
tion, pecuniary as well as territorial, to entertain the present suit. 
But Mr. Ahammed, admittedly, has never been personally invested 
by the Local Government with authority to exercise jurisdiction 
with respect to suits for recovery of rent, as required by clause (8) 
aforesaid. And as conferring on bim authority to try this suit— 
his jurisdiction having been questioned at the trial—he has relied 
upon a Notification of the Government of Bengal, dated the 21st 
June, 1904, which was issued in these words: 

“ It is hereby notified that the Munsiffs of Alipore end Sealdah 
in the District of the 24-Perganas are vested under clause (8) of 
the second schedule of the Provincial Small Cause Courts Act (Act 
IX of 1887) with power to try under the Small Cause Court 
procedure suits for the recovery of rent of homestead land within 
their respective jurisdiction when the value does not exceed 
Rs, 50.” 

The Division Bench were of opinion that a Notification such as 
this, which conferred jurisdiction upon the Court and not upon 
the Judge, is not a proper Notification under clause (8). This was 
the view taken by Mookerjee and Beachcroft, JJ. of this very 
Notification in the case of Safer AA Mondal v. Golam Mondal (1), 
with which the Division Bench were inclined to agree. They 
referred to two other decisions as supporting the contrmy view: 
Akshay Kumar v. Hira Ram (2) and Mathur Hasra v. Paban 
Hasra (3). They have formulated the following question. for the 
decision of the Full Bench :— 

“Whether, in a Notification under clause (8) of the second 
schedule of the Provincial Small Cause Courts Act, it is necessary 
to confer powers by reference to the name ofa particular Judge of 


(1) (1915) 19 C. W. N, 1236. 


(2) (1908) I. L. R. 35 Calc. 677 ; 7 C. L. J. 407. 
(3) (1914) 19 C. W. N. 1238. Footnote 
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& Court of Small Causes in order to enable him to try suits for 
the recovery of rent of homestead land under the Smill Cause 
Court procedure ? " 

And, as the question has srisen in a Civil Revision Case, 
the whole case also has been referred to Full Bench for final 
decision. 

Now, the foundation for the view that it is necessary to invest 
the particular Officer by name rests upon two arguments, One is 
that in clause (8) the words ‘fks Judge of the Court of Small Causes’ 
are used ; and the other is that the Act makes a distinction between 
‘Court of Small Causes’ and ‘Judge of the Court of Small Causes,’ 
On both these grounds it is sought to be maintained that a general 
Notification, by which all presiding Officers of such a Court are 
once for all invested, would not be sufficient for the purposes of 
the clause. 

So far as the first of these arguments is concerned it doea not 
seem to me strong enough to support the contention, because I do 
not see how the use of the words ‘fds Judge’ suggests that the 
investing of the authority shonld be by name any more than by 
reference to the designation, It is quite true that there may be a 
point in requiring the Notification to be made in respect of only 

“such Judges of the Courts of Small Causes as may happen to have 
special merits deserving the conferment of special authority, as a 
means of ensuring a proper standard of efficiency in the Court. 
But at the same time, it is not unreasonable to assume that the 
Court itself, by reason of the volume of litigation of the particular 
type arising within the area covered by its territorial jurisdiction, 
may be considered deserving of being armed with such special 
power. And in the latter case the efficiency of the Court will be 
equally maintained if only the authorities concerned will be careful 
in their selection of the Officer who is to take charge of it, 

As regards the second argument I am unable to agree that any 
such distinction as is supposed in it is intended by the Act. To 
begin with Section 4, that section seys:— ` 

=s * * * — * Court of Small Causes medns 
a Court of Small Causes constituted under this Act, and includes 
any person exercising jurisdiction under this Act in any such 
Court. ? 

The distinction between the Court as an institution and the 
person who is the presiding officer of the Court——a Judge appointed 
under Section 6, an Additional Judge appointed under Section 8, 
a Bench of two Judges appointed under Section 10, and the 


You. LXIII.) HIGH COURT. 


Registrar authorized under Section xa—is not kept in view in this 
definition. "Then, there is a group of Sections, 32 to 35, which 
speak of “ Courts invested with the jurisdiction of a Court of Small 
Causes", meaning thereby Courts presided over by Subordinate 
Judges or Munsiffs who are invested with Small Cause Court juris 
diction under Section 25 of the Bengal, North Western Province 
and Assam CivH Courts Act (XII of 1887), If the wordings of the 
said sections of the two enactments viz, of Sections 33 to 35 of 
the Provincial Small Cause Courts Act (IX of 1887) and of Sec- 
tion 25 of the Bengal, North Western Province and Assam Civil 
Courts Act (XII of 1887), both of which Acts came into force on 
the rst of July 1887, be compared, it will be seen that while the 
former Act describes the Court as being invested with the jurisdic- 
tion of the Court of Small Causes, under the latter Act it is the 
presiding Officer, that is to say Subordinate Judge or the Munsif, 
who is so invested. So far, therefore, there was no distinction 
intended by the Legislature. But the argument is that clause (8) of 
the Second Schedule to the Provincial Small Cause Courts Act 
should be interpreted on the footing that the Legislature means 
such a distinction. The referring Judges, in agreement with the 
decision in the case of Safer AK Mondal v. Golam Mondal (1), 
have expressed the view that the argument is well-founded. 

Now, in Safer Ali Mondal v. Golam Mondal (1), it bas been 
observed, 

"Clause 8 of the Schedule must be read along with sub- 
section r of Section 15, and when they are so read, it becomes 
obvious that a distinction is drawn by the Legislature between ‘a 
Court of Small Causes’ and ‘the Judge of the Court of Small 
Causes’, Clause 8 requires that the Judge should have been 
expressly invested with authority to exercise jurisdiction and not 
that Jurisdiction should have been conferred upon, the Court, The 
distinction between the Court as an institution in which the Juige 
exercises judicial function and the perticular individual who pre- 
sides in that Court is fundamental and well-recognized. (Seo for 
instance Section 6 of the Small Cause Courts Act). " 

It is true that there is always a distinction between the Court as 
an institution and the Judge as the presiding officer of the Court. 
That is a natural distinction that is to be found in the enactment 
contained in Section 6 of the Act, and also in various other enact- 
ments referred to in Sáfer AR Mondal's case (1) (supra). Al that 
Section 6 shows is that when a Court of Smal Causes has been 


(1) (1915) 19 C. W. N. 1236. 
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established, the Local Government shall appoint a Judge of the 
Court and that the same Judge may be Judge of one such Court 


Bejoy Kamar Addya Or more. And a comparison of sub-section (1) of Section 15 with 


Nogendra Nath Palit 
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clause (8) of the Second Schedule only brings out this diference 
that while under the former provision suits of certain classes are 
excepted from the jurisdiction of all such Courts, suits for recovery 
of rent, otber than house-rent, will not be excepted from the 
jurisdiction of any particular Court of which the presiding Officer, 
the Judge, has been expressly invested with authority to exercise 
jurisdiction with respect thereto. The question is whether, when 
the Legislature says, as it does in clause (8) of the Second Schedule, 
“ unless the Judge has been invested ", it means that the particular 
Officer who is the Judge at the time should be invested by name 
and that an investing of the Judge by reference to his office as 
Judge of the Court will not be sufficient. With all deference I am 
unable to see that the kind of distinction that is noticeable in 
the provisions aforesaid would justify us in answering this question 
in the affirmative. 

In the case of Akshay Kumar v. Hira Ram (1), it was held 
by this Court that the expression “the Judge of the Court of Small 
Causes" in clause (8) must be teken to apply either to a Court 
of Small Causes constituted under the Act or to a Court invested 
with the jurisdiction of a Court of Small Causes. The authority 
of this decision has not been, as indeed it cannot be, disputed. 
This very notification was the one on the strength of which in 
that case the Munsif, who was not personally invested, exercised 


` Jurisdiction ; but the validity cr otherwise of the Notification on 


the ground that it did not purport to invest the particular Officer 
by name with the special power was not considered in that case 
asthe question was not touched by the Reference which this 
Court was dealing with. Inthe judgment in Sagr Ah Mondals ` 
case (2) (sugra) there is reference to the decision of this Court 
in the case of Sahodore Mudiak v. Sarbosobha Dasi, (3). In that 
case N. R. Chatterjea, J. in the course of his Judgment referred 
to a general notification issued by .the Madras Government under 
clause (8) of the Second Schedule to the Act investing all Subor- 
dinate Judges and District Munsifs witbin the Presidency with 
juriadiction to try on their Small Cause Court Side all suits for 
rent falling within the pecuniary Limits of their special jurisdiction. 

(1) (1908) I. L. R. 35 Calc. 672 ; 7 C. L. J. 407. 

(a) (1914) 19C. W. N. 1236. 

(3) (1914) 20 C. L. J. 491; 19 C. W. N. 1090; L L. R. 42 Calc. 628. 


` Var. LXIÍŻ.] HiüH COURT. 


Beachroft J., who, as already stated, was a party to the decisioti 
in Safer Ali Mosdafs case (1) (supra), far from disapproving of 
a general notification of the present character, observed thus :— 


“But the Local Government has authority to vest Judges of 
Small Cause Courts with powers to try rent suits. No notification 
has been made vesting Small Cause Court judges in Bengal in 
general, nor the Judge of first instance in this particular case 
with such powers." 

The Notification that we are now considering came in for 
consideration before Jenkins, C. J. and N. R. Chatterjea, J. in the 
case of Mathur Hasra v. Faban Hasra (3). On the question of 
its validity the learned Chief Justice observed thus :— 


"Ihe notification is not happily worded and I can appreciate 
there ara difficulties in the way of applying it to this case ; still 
it seems to bave been understood in a sense which makes it 
applicable to this case and we therefore feel that we ought not 
to interfere and disturb the jurisdiction which apparently has been 
exercised without question for a considerable number of years.” 


The facts of the case last cited are not set out in the report. 
As regards the wording of the notification it is certainly not happy, 
for it purports to confer powers on all the Officers mentioned in 
it without stating that they would be competent to exercise such 
powers Only in the event of their being posted as Judges of Courts 
of Small Causes established under Section 5 of the Provincial 
Small Cause Courts Act (IX of 1887) or vested with Small Cause 
Court jurisdiction under Section 25 of the Bengal, N, W, P., and 
Assam Civil Courts Act (XII of 1887) Conceivably, there may 
be other difficulties as well in the way of applying the notification. 
But whatever difficulties may arise in other cases, there is none 
in the application of the notification to cases of the present nature, 
to which it has been applied ever since 1504. In such circums- 
tances it would not, in my opinion, be right to read it too strictly 


and declare it invalid. I think I ought to mention here that it’ 


does appear that in the course of the arguments in Mathur Hasra 
v. Paban Hasra (a), the decision in Safer Ali Mondal’s case (1) 
(sugra) was cited before the Court. (See 18 C. W. N. CCXXXII.) 

In my judgment, the words “the Judge of the Court of Small 


Causes,” and not the expression “ the Court of Small Causes ", were 
used in clause (8), not for emphasising a distinction of the character 


(1) (19:599 19 C. W. N. 12996. 
(a) (1914) 19 C. W. N. 12998, Footnote. 
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suggested in Safer A Mondal’s case(1) (supra) or in the Order of 
Reference, but only as a compendious form of expression which 
would include not merely Court of Small Causes as defined in sec- 
tion 4 but also Officers invested with Small Cause Court powers 
under Section 25 of the Bengal, N. W. P., and Assam Civil Courts 
Act (XII of 1387). I am also of opinion that upon the words used 
in the clause there is nothing which can legitimately form the 
foundation for the view that in vesting a Judge with authority to 
exercise special jurisdiction under that clause, it is necessary to 
confer such authority by reference to the name of the particular 
Judge. It has been argued before us on behalf of the petitioners 
that the word “ expressly " means that the conferment should be 
by name. I do not find any authority for this view ; and in my 
opinion the word has Leen used in contradistinction to ‘impliedly’ 
and to provide that no conferment of authority by implication 
will be sufficient. If the Legislature intended a conferment of 
authority by name, such intention could have been easily 
expressed as it has been in other enactments; as for instance, in 
Section 36 (1) of the Bengal, N. W. P., and Assam Civil Courts 
Act (XII of 1887), section 39 of the Code of Criminal Procedure 
(V of 1898) etc. There is authority for the view that no vesting 
by name is necessary under clause (8) | Shankar Nana Pati v. 
Jagannath Mathuralal Bhat (1) | 

My answer to the question formulated for our decision, there- 
fore, is in the negative; and the petitioner’s contention on the 
question of jurisdiction should, in my opinion, fail, 

It has been argued before us in support of Rule that the 
plaintiff has not been successful in making out bis title to the rents, 
because he has failed to establish that the jama in suit is included 
in the share of Movzih Mayapur which the plaintiff has purchased. 
This contention is sufficiently negatived by the very clear findings 
which the Munsif has arrived at and recorded in his decision. 
The learned Munsif has observed that though it does not appear 
very conclusively that the jama lies within Movzib Mayapur, still 
there is ample documentary evidence satisfactorily establishing 
that a jama corresponding to the one in suit has been, from ancient 
times, held by. the defendants’ predecessors under the plaintif's 
predecessors; that there is not a scrap of documentary evidence in 
support of the Lakheraj tille which the defendants set up; and 
that the relationship of landlord and tenants as between the 
plaintiff and the defendants has been established. 


(1) (1915) 19 C. W. N. 1236. (1) (3928) 20 Bom..L. R. 741. 
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A plea of limitation has also been urged, It is contended 
that the plea is well-founded, That plea succeeding, the plaintiff 
can get a decree in respect of his claim for three years only and 
not four. The decree will have to be modified accordingly. 

The Rule should be made absolute to the extent indicated 
above. No order for costs in this Court. 

Jack, J. :—The question referred to this Bench for decision 
is “Whether in a notification under clause 8 of the Second 
Schedule of the Provincial Small Cause Courts Act it is necessary 
to confer powers by reference to the. name of a particular Judge 
of a Court of Small Causes in order to enable him to try suits for 
the recovery of rent of homestead land under the Small Causes 
Court procedure.” 

It arises out of the trial of a suit fur recovery of rent of 
homestead land for the years 1337 to 1340 B. S, in the Court 
of the 3rd Munsif of Alipore in which one of the defences raised 
by the defendants was that the suit was not triable under the 
Small Cause Court procedure because the Munsif had not been 
expressly vested with powers to try such; suits under that 
procedure. 

Under Article 8 of the Second Schedule of the Small Cause 
Courts Act, a suit for the recovery of rent other than house rent is 
excepted from the cognizince of a Court of Small Causes unless the 
Judge of the Court of Small Causes has been expressly invested 
by the Local Government with authority to exercise jurisdiction 
with respect thereto, 

In the present case the 3rd Munsif of Alipore Mr. Ahmed has 
been invested by the Local Government under Section 25 of Act 
XII of 1887 with the powers of a Court of Small Causes for the 
trial of suits cognizable by such Courts up to the value of Rs so 
but be has not been sersonal//y invested with powers to try suits 
for the recovery of rent other than house rent. He is exercising 
this jurisdiction only by virtue of a notification of the Govern- 
ment of Bengal dated arst June, 1904 as follows : 

“If is hereby notified that the Munsiís of Alipore and Sealdah 
in the district of the 24 Parganas are vested under clause (8) 
of the Second Schedule of the Provincial Small Cause Courts Act 
(Act 9 of 1887) with power to try under the Small Causes Court 
procedure suits for the recovery of homestead land within their 
jurisdictions when the value does not exceed Rs, 50.” 

The question then is whether asa Munsif of the 3rd Cem 

Alipore, the Munsif can be said to have been expresaly invested 
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by the Local Government with jurisdiction to try the suit for 


recovery of the rent of homestead land. Clearly he has been 


expressly invested with this jurisdiction by his appointment 
as Munmf of Alipore which, under the notification, includes the 
jurisdiction. 

In the cass of Safar AN Mondal v. Go'am Mondal(1) a 
contrary view was taken onthe ground that the notification merely 
invested the Court of the Munsif with jurisdiction, but this is 
clearly not correct for the notification expressly invested the 
Munsifs of Alipore with the jurisdiction and not merely the Courts 
at Alipore. This was recognised in the case of Mathur Hasra 
v. Faban (2), (Civil Rule 5oo of 1914) in which their Lordships 
Jenkins C. J. and N. R. Chatterjea, J. remark that the notification 
seems to have been ‘understood in a sense which makes it 
applicable, and they therefore feel they ought not to disturb the 
jurisdiction which apparently had been exercised without ques 
tion fora considerable number of years This was in 1914 (13th 
July) ro years after the notification and there seems to | have 
been no doubt that the notification conferred jurisdiction until 
the Judgment of their Lordships Mookerjee and Beachcroft 8 days 
later (arst July 1914) based, I think with all due respect, ona 
misreading of the terms of the notification which invests with 
jurisdiction not the Alipore Courts but the Munsifs who preside 
in those Courts. The- objection was clearly not to the general 
form of the notification because one of the learned Judges 
Beachcroft J. in another case [Sahodora Mudiali v. Sarbosobha 
Dasi (3) referred to inthe judgment, suggests that the Bengal 
Government might have made a notification vesting Small Cause 
Court Judges in general in Bengal with such powers. 

I therefore agree with my learned brother Mukerji, J. that 
the question referred to the Bench should accordingly be an 
swered in the negative. Onthe merits of the case since it has 
been found on the evidence that relationship of landlord and 
tenant exists, and that the rent is due, there is no ground for 
Interference with the decree except as regards the rent of the rst 


year which is admittedly barred by limitation and I agree that the 


decree must be modified accordingly, 
D. N. Mitter, J: The question which has been referred 
(1) (1914) 19 C. W. N. 1236, 


(3) (1914) 19 C. W. N, 1238 Footnote, i 
” (3) (1914) 20 C, L. J. 494 ; 19 C. W. N. 1020; L L R, 4a Calc. 638. 
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to the Full Bench for decision is framed in the following 
terms :— 

“Whether ina notification under clause (8) of the Second Sche- 
dule of the Provincial Small Cause Courts Act, it is neces 
sary to confer powers by reference to the name of a particular Judge 
of a Court of Small Causes in order to enable him to try suits for 
the recovery of rent of ‘homestead land under the Small Cause 
Court procedure". This reference has arisen in a Rule obtained 
by the defendant under Section 25 of the Provincial Small Cause 
Courts Act (Act IX of 1887) for the revision of a decree of Mr, 
Ahmed, the third Munsif of Alipore exercising the powers of a 
Court of Small Causes It appears that Nagendra Nath Palit 
brought a suit valued at about Rs r3 and odd for recovery of 
arrears of rent with. respect to homestead land for the years 1337 
to 1340 B. S. in the Court of tbe said Munsiff. Two defences 
were taken by the defendant (1) that the Court has no jurisdiction 
to try the suit as Mr. Ahmed .was not personally invested with 
powers to try suits for rent of homestead lands of the value of 
Rs. so or under, (2) that there is no relationship of landlord and 
tenant between the parties Tbe Munsif exercising the powers of 
. the Court of Small Causes rejected both the defences and decreed 
the plaintifPs suit. The defendant obtained a Rule on several 
grounds including the ground of want of jurisdiction 
of the trying Court to entertain the suit and including & further 
ground which was not raised in the Court below vis. that a 
portion of the plaintifi’s claim was barred -by limitation, As there 
wasa conflict of opinion regarding the question of jurisdiction 
and as this question arises in a civil revision case the whole case 
is referred for the final decision of the Full Bench under clause 
4 of Chapter VII of the Appellate Side Rules. 

The question of Jurisdiction referred to the Full! Bench debate 
on the construction of the provision of Section 15 ‘of the Small 
Cause Courts Act read with clause 8 of the Second Schedule. 
Under Section 15 2 Court of Small Causes shall not take cogni- 
aance of the suits specified in the Second Schedule as suits excepted 
from the cognisance of a Court of Small Causes, and it is further 
enacted by the clause (2) of that section that ''Subject to the excep- 
tion specified in that schedule and to the provisions of any enact- 
ment for the time being in force, all suits of a civil nature of which 
the value does not exceed five hundred rupees shall be cogni- 
sable by a Court of Small Causes.” Under clause (8) of the 
Second Schedule “A mult for the recovery of rent, other than 
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house-rent, unless the Judge of the Court of Small Causes has 
been expressly invested by the Local Government with authority 
to exercise jurisdiction with respect thereto” has.been exempted 
from the jurisdiction cf the Small Cause Court. The defendant 
contends that the Munsiff who is the Judge of the Court of Small 
Causes in this case haa not been expressly invested by the Local 
Government with authority to exercise jurisdiction in the matter 
of suits for recovery of the rent of homestead landa and that 
therefore he haa no jurisdiction to try the suit The plaintiff on 
the other hand contends that the said Munsif with power to try 
under Small Cause Court procedure has been expressly invested to 
try such suits for the recovery of rent of homestead lands under 
Rs. so under the Notification of the arst June 1904 although 
Mr. Ahmed the trying Munsiff has not been personally invested with 
such jurisdiction. The Notification of the Government of Bengal 
dated the arst June 1904 is in these terms :—‘It is hereby notified 
that Munsifs of Alipore and Sealiah in the district of 24 Perganas 
are vested under clause 8 of the Second Schedule of the Provin- 
cial Small Canse Courts Act (IX of 1887) with power to try under 
the Small Cause Court procedure, suita for the recovery of rent 
of homestead lands within their respective jurisdictions, when 
the value does not exceed Rs. to." The defendant replies that 
this Notification is of no avail fcr the special authorisation contem- 
plated by clause 8 is entirely personal to the Presiding Judge 
and he relies on the case of Safar AH v. Gholam, (1) in support 
of this view. Sajar A's case (1) undoubtedly supports the 
contention of the defendant retitioner. On the other band the 
plaintiff opposite party relies on a decision of Sir Lawrence Jenkins, 
C. J. and N. R. Chatterjea, J. in the case of Mafhur Hasra v. 
Paban Hasra [reported in the footnotes| (13) where the learned 
Chief Justice observed as follows with regard to the effect of this 
Notification :— 

“ The Notification is not happily worded and I can appreciate 
there are difficulties in the way of applying it to this case ; still it 
seems to have been understood in a sense which makes it applicable 
to this case and we therefore feel that we ought not to interfere 
and disturb the jurisdiction which apparently has been exercised 
without question for a considerable number of years.” 

On the other hand the reasoning of Mookerjee and Beach- 
croft, JJ. in Safar Als case (1) is expressed in the following 
language : “ Clause 8 of the Schedule must be read along with Sub- 

(1) (1914) 19 C. W., N. 1236. (2) (1914) 19 C. W, N. 1258 Footnote. 
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Section r of Section 15 and when they are so read, it becomes 
obvious that a distinction is drawn by the Legislature between ‘a 
Court of Small Causes’ and ‘the Judge of the Court of Small Causes’. 
Clause 8 requires that the Judge should have been expressly 
invested with authority to exercise jurisdiction, and not that the 
jurisdiction should have been conferred upon the .Court. The 
distinction between the Court as an institution in which the Judge 
exercises judicial function and the particular individual who presides 
in that Court is fundamental and well recognized” and again the 
learned Judges proceed “It is clear upon a clear reading of clause 8 
and assigning to the term its natural meaning, that the Legislature 
intended that suits for the recovery of rent should be tried under 
the Small Cause Court procedure, only by such judges as bad been 
expressly auth orised to exercise jurisdiction in that bebalf, it was not 
intended that jurisdiction should be conferred by a general order 
on a particular Small Cause Court irrespective of the qualifications 
of the individual officer who may preside therein.” It has been 
said that in some of the provisions of the Small Cause Courts Act a 
distinction is drawn between a Court of Small Causes and a Judge 
of a Court of Small Causes and we were referred to Section 6 of the 
Provincial Small Cause Courts Act. Section 4 comes before 
Saction 6 of the Act and under Section 4 which is the definition 
section "unless there is something repugnant in the subject or com 
text, ‘Court of Small Causes’ means a Court of Small Causes 
constituted under this Act, and includes any person exercising juris- 
diction under this Act in any such Court.” The distinction between 
the Court as an institution and the person who is the presiding 
officer of the Court which runs through Section 6, Section 8, 
Section 10 and Section 12 is not observed in Section 4. Under 
Section 4 the Munsiff of Alipore would be a person exercising jurit- 
diction under this Act in any such Court for under clause 8 
Schedule 2 all Munsifs of Alipore exercising Small Cause Court 
powers have been expressly invested by the Local Government 
under the Notification of June, 1904, The word “expressly 
invested " is used in contradistinction to the word ‘impliedly’ or 
‘inferentially’, The word “expressly” in Webster's dictionary is 
stated to mean “in an express, direct or pointed manner, in direct 
terms, plainly " and the word ‘Express’ means according to Webater 
“Directly stated ; Not implied or left to inference ; Distinctly or 
pointedly given, made unambiguous by special intention.” In 
Chambers’ Dictionary the word ‘Express’ means “ Pressed or clearly 
brought out, Exactly representing, Directly stated, Explicit, Clear, 
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Intended or rent: for a particular purpose." In construing an 
Indian Statute as an English Act of Parliament the ordinary sense 
of the words must be looked into and Dictionaries have to be con- 
sulted, As Lord Coleridge, C. J. observed in the case of Queen v. 
Feters (1) " I am quite aware that Dictionaries are not to be taken 
as authoritative «exponents of the megrings of words used in Acts of 
Parliament, but it is a well-known rule of Courts of Law that words 
sbould be taken to be used in their ordinary sense and we therefore 
sent for instruction to these books" The words “ Expréesly 
invested” are not equivalent to invested by name. This view has 
been adopted in Bombay in a recent case with reference to clause 8 
and it has been held that it is not necessary to invest the powers by 
a reference to the name of a particular Judge. See Sankar v. 
Jagannath (2). The view I am taking receives considerable support 
from a Full Bencb of the Madras High Court in Sowndaram v. 
Sennia (3), where Sir Arnold White, C. J. observed as follows :— 
With reference to a Notification much more general in terms than 
the Notification of the arst of June, irgo4 "Amongst excepted suits 
specified in the Schedule are suits for the recovery of rent other 
than house-rent, unless the Judge of the Court of Small Causes has 
been expressly invested by' the local Government with authority 
to exercise jurisdiction with respect thereto (Article 8). By a noti 
fication, dated 24th January, 1888, the Madras Government has 
invested all Subordinate Judges and District Munsiffa within 


‘the Presidency with jurisdiction to try on their small cause 


‘side all suits for rent falling within the pecuniary limits of 
their special jutisdiction. The effect of article 8 and the noti- 
fication read together is to give a Judge jurisdiction to entertain a 
suit for rent as a small cause suit provided (i) he is a Judge of a 
‘class to whom the notification applies and (ii) the amount claimed is 
not beyond the pecuniary limita of his special jurisdiction, " 

I am of opinion that the Notification of June, 1904 although 


-not very happily expressed is in substantial compliance with 


the provision of clause 8 schedule two of the Small Cause Courts 
Act, that it is in accordance with the Notification under clause 8 
in Madras—Notification which was issued so ‘far back as 
1888—that it is consistent with the notification issued under 
the same clause in Bombay-Notification which has been 
enforced since -September, rorr [ see Ramkrishna v. The 
President of -the Vangurla Municipality (4) ] and has acted 


(1) (1886) 16 Q. B. D. 636 (641). (a) A. I. R. [1928] Bom. 265. 
(3) (1900) I. L, R, 23 Mad, 547. (4) (1916) L L. R. 41 Bom, 363. 
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upon in Bengal since 1904. notwithstanding the detision of 
Mookerjee and Breachcroft JJ. in Safar Als case (1). It seems 
to me that the intention of the Legislature was that ifthe Judge of 
the Court of Small Causes was an officer invested with jurisdiction 
to try Small Cause Court suits up to a certain limit tis, whether a 
Munsif or a Subordinate Judge of a particular district and if such 
officers were expressly invested by reference to a class of such 
Officers with powers to try suits for rent of homestead land by a 
Notification of the Local Government—such & notification would 
not be ära vires of the statute but would be in substantial 
compliance with it, 

For the aforesaid reasons 1 would answer the question referred 
to the Full Bench in the negative. 

The next point argued before us is that the Small Cause Court 
Judge has comniitted an error in law in coming to the conclusion 
that the relationsbip of a landlord and tenant exists between the 
parties, This is a pure question of fact and is supported by 
documentary evidence filed on behalf of the plaintiff. The 
finding cannot be assailed in revision under section 25 of the 
Act. l 

A plea of limitatton has been raised for tbe first time before 
the High Court. Such a plea is permissible under section 3 
of the Limitation Act. It appears that the suit has been brought 
for 4 years’ rent as the case is not governed by the Bengal 
Tenancy Act it has been conceded on behalf of the opposite 
parties that the claim for rent beyond three years ofthe date 
of the institution of the suit is barred by limitation, The plain- 
tifa claim for the year 1337 B. S, must be dismissed. The 
decree of the Small Cause Court Judge will be varied accordingly. 

S. K. Ghose, J : The question referred to the Full Bench is: 

' Whether in a notification under clause (8) of the Second She 
dule of the Provincial Small Cause Courts Act, 1887, it is necessary 
to confer powers by reference to the name of a particular Judge 
of a Court of Small Causes in order to enable him to try suits 
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for the recovery of rent of homestead land under the Small Cause . 


Court procedure.” The reference arises out of an application 
made by the defendants under Section 25 of the Provincial Small 
Cause Courts Act against a decree in a suit for recovery of 
arrears of rent of homestead land situated within a Municipality. 
The suit was tried by Mr, S. Ahmed, Munsif of the Third Court 
at Alipore, under the Small Cause Court procedure and one 


(3) (1914) 19 C. W. N. 1230. 
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of the defences was that this procedure was not applicable. It 
appears that under Section 25 of the Bengs), Agra and Assam 
Civil Courts Act XII of 1887 the Local Government has by 
notification conferred upon Mr. Ahmed personally the jurisdiction 
of a Judge of a Court of Small Causes under the Provincial Small 
Cause Courts Act, 1887 for the trial of suits cognizable by such 
Courts up to the value of Rs. 5o. There is also a notification 
issued by the Local Government on the 21st June 1904 which runs 
thus: "It is hereby notified tbat the Munsiffs of Alipore and 
Sealdah in the district of the 24-Perganas are vested under clause 
(8) of the Second Schedule of the Provincial Small Cause Courts 
Act (Act g of 1887) with power to try under the Small Cause 
Court procedure suits for the recovery of homestead land within 
their respective jurisdiction when the value does not exceed 
Rs. 50." The point is whether tbis notification is sufficient to 
confer upon Munsifis of Alipore and Sealdah in general and 
upon Mr. Ahmed in particular jurisdiction to try & suit for recovery 
of rent, other than house-rent, under the Small Cause Court 
procedure. The answer would be in the affirmative, it is conten- 
ded, in accordance with the decisions in Adshay Kumar v. Hira 
Raw (1), and Mathur Hastra vy. Paban Hasra, (2); it would be 
in the negative in accordance with the decision in Safar Ali 
AMondal v. Golam Mondal, (3). In the referring judgment Nasim 
Ali, J. states that he is inclined to take the latter view. 

Now, sub-section (1) of Section 15 of the Provincial Small 
Cause Courts Act (IX of 1887) runs thus: “A Court of Small 
Causes shall not take cognizance of the suits specified in the 
second’ schedule as suits excepted from the cognizance of a 
Court of Small Causes.” The second schedule is headed “ Suits 
excepted from the Cognizance of a Court of Small Causes" and 
clause (8) runs thus: ' A suit for the recovery of rent, other 
than house-rent, unless the Judge of the Court of Small Causes 
has been expresaly invested by the Local Government with 
authority to exercise jurisdiction thereto." That there is a 
distinction made between a “ Court" anda “ Judge of the Court " 
is quite clear and it is borne out by the other provisions of the 
Act. Under Section 4 " Court of Small Causes" meansa Court 
of Small Causes constituted under this Act, and includes any 
person exercising jurisdiction under this Act in any such Court. 

(1) (1905) L L. R. 35 Cale. 677 ; 7 C. L. J. 407. l 

(2) (1914) 19 C. W. N. 1238 Footnote. 

(3) (1914) 19 C. W, N. 1236. 


” 


Vou; LXHI.] HIGH COURT, 


Therefore, the expression “Court of Small Causes” under the Act 
would include the Judge presiding in the Court; in other words 
“unless there is something repugnant in the subject or context ”, 
a provision in the Act relating to a Court of Small Causes would 
apply also to the Judge. On the other hand "Judge" is not 
defined and ''the Judge of the Court of Small Causes" (to use the 
expression in clause 8) is not necessarily an officer appointed under 
Section -6 of this Act but may be an officer invested with powers 
under Section 35 of the Civil Courts Act (IX of 1887.) In this 
connection, it may be noted that the natural distinction between a 
Court and a Judge as a person is recognised and maintained in 
the Provincial Small Cause Courts Act as a glance at Chapter II 
wil show. Thus under Section 5, the Court may be established ; 
under Section 6, the Judge may be appointed and he may be 
Judge of more than one Court; under Section g, the Judge is 
liable to suspension or dismissal; and so op. Section 3r provides 
that a Judge of a Court of Small Causes may be appointed to some 
other office. Mr. Bose for the plaintiff opposite party has contended 
that the distinction is lost sight of in Sections 3a and 33, but these 


two sections deal with the Court only and indeed the argument 


does not help Mr. Bose. So in the material clause (8) of the 
Second Schedule it is the Judge that is the presiding officer of the 
Court who must be “expressly invested”, with the necessary 
authority. 

The next point is, what is a Munsiff? Is hea Court oris he a 
person? Here again the provisions of Act XII of 1887 which came 
into force on the same date as Act IX viz. on rat July, 1887 pre- 
serve the natural distinction between an officer and the holder of 
the office. See for instance, Chapter II of the Act, Section 3 
gives the four classes of Courts and Section 4 provides for the 
number of Judges and Munsifis, The succeeding sections deal with 
the different classes of officers. Sections 7 and 12 in particular 
deal with Munsiffs; Section 13 provides for the local limits of the 
jurisdiction of Courts while Section 19 deals with the jurisdiction of 
a Munsiff. Chapter V deals with misfeasance which is purely 
personal to the officers concerned. The same distinction is seen in 
Section 38 which speaks of the presiding officer and Section 39. 
So far as the material Section 25 is concerned, its terms ensure that 
a particular Subordinate Judge or Munsiff shall be given the 
necessary jurisdiction. But in clause (8) of the Second Schedule of 
the Provincial Small Cause Courts Act the terms require that the 
Judge of the Court sball be invested. Where a Munsiff of Alipore 
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is the Judge and notification like the one of arst June, 1904 invests 
such a Munsiff with the necessary jurisdiction, it would seem to be 
sufficient compliance with the law. The case of Akshay Kumar 
Skaka v. Hira Ram Dosad (1) did not touch tbe point at issue now. 
It merely held that clause (8) of Second Schedule would apply 
either to a Court of Small Causes constituted under the Act or toa 
Court invested with the jurisdiction of a Court of Small Causes. 
On the other hand, in Mathur Hasra v. Patan Hasra (2), reported 
as a footnote in 19 C. W. N. 1238 the material question came up 
expressly before Jenkins, C. J. and N. R. Chatterjea, J. The 
learned Judges said: "The notification (of 21st Tune, 1904) is not 
happily worded and I can appreciate there are difficulties in the way 
of applying it to this case; still it seems to have been understood in 
a sense which makes it applicable to this case, and we therefore feel 
that we ought not to interfere and disturb the jurisdic- 
lion which apparently has been exercised without question 
for a considerable number of year.” What is stated 
here is almost a principle of factum valet, though not 
quite so. On the other side is the decision in the case of Safar AÑ 
Mondal v. Golam Mondal (3), which the referring Judges are 
inclined to follow. In that case the judgment proceeded by first 
pointing out that a distinction is drawn by the Legislature between 
a “Court of Small Causes” and a Judge of the Court of Small 
Causes,” and next that cl. (8) requires that the Judge should have 
been expressly invested with authority to exercise jurisdiction, 
The judgment proceeds: “It is clear upon a clear reading of 
cl (8)and assigning to the term its natural meaning, that the 
Legislature intended that suits for the recovery of rent should be 
tried under the Small Cause Court procedure, only by such Judges 
as bad been expressly authorised to exercise jurisdiction in that 
behalf, it was not intended that jurisdiction should be conferred 
by & general order on & particular Small Cause Court, irrespective 
of the qualification of the individual officer who may preside 
therein.” The judgment however did not go further and discuss 
the question whether a Munsif isa Court or an officer, in other 
words a Judge of the Court, Undoubtedly the notification of 
gist June, 1904 is not happily worded as pointed out by 
Jénkins C. J. and N. R. Chatterjea J. It also overlooks the 
question of the qualifications of the individual officer as pointed 

(1) (1908) I, L. R. 35 Calc. 677 ; 7 C. L, J. 407. 

(a) (1914) 19 C. W. N. 1238 Foot note, 

(3) (1914) 19 C. W. N. 1236. 
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out by Mookerjee and Beachcroft JJ. Still the notification confers CAVIS. 
the authority on the Tudge when the latter belonga to a particular 1936. 
= 


class of Munsifs. Therefore it complies with the terms of clause 
(8) It has been sought to be argued that the word “expresaly” 
means ‘by name.’ There is no authority cited beyond the fact 
that in some cases Government have invested the officer by name, S. Ghose, F. 
On the other hand, Government has also invested officers with mE 
powers ex oficio. See for instance that given at p. 588 of the 
Bengal Civil List up to rst January, 1936 showing various invest- 
ments of powers «x aficio in the case of certain judicial officers 
of 24-Perganas, e.g. the Judge of the 24-Perganas is ex affido 
special Judge in that district under Section r15C of the Bengal 
Tenancy Act which enacts that "the Local Government shall 
appoint one or more persons to be special Judge," etc, In such 
cases to quote the language of Jenkins C. T. ‘St seems to have 
been understood in a sense which makes it applicable” to each 
particular cage On the other hand, the word “express” is defined 
thus in Wharton's Law Lexicon : That which is not left to implica- 
tion as express promise, express covenant, This is not dissimilar 
to the ordinary dictionary meaning (Oxford Dictionary) “Definitely 
stated, not merely implied." This was the view taken by Patkar 
and Baker Jj. in Sankar v. Jagannath (1). Thus a notification 
investing the Judge of a particular Court of Small Causes in a 
particular district would be express enough to satisfy clause (8), 
though the name of the Judge is not mentioned. Yet the noti- 
fication of arst Tune, rg04 is really not different from that. There 
are also such provisions as Section 36 of Bengal Act XII of 1887 
whereby the "Local Government may invest with the powers of 
any Civil Court under this Act by name or in virtue of office,” etc. 
In my judgment, the question referred to the Full Bench for 
.decision should be answered as follows: "In a notification under 
clause (8) of the Second Schedule of the Provincial Small Cause 
Courts Act it not necessary to confer powers by reference to the 
name of a particular Judge of à Court of Small Causes in order 
to enable him to try suits for the recovery of rent of homestead 
land under the Small Cause Court procedure." 
On the merits of the case, it is conceded that one year's 
rentis barred by limitation and the decree must be modified 
accordingly. In other respects there is no case for interference. 
Patterson J.:—1 concur in the judgment of my learned 
brother Mr, Justice Mukerji, and have nothing to add. 
ATM. Decree modified, 
(1) (1928) go Bom. L. R. 741 relying on J. L. R. 35 Calo. 677. 
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PRESENT: Lord Almess, Lord Roche amd Sir Shad: Lal, 


NRISINGHA CHARAN NANDY CHOUDHRY 
v. 


RAJNITI PRASAD SINGH AMD OTHERS. 


[ON APPEAL FROM THE Hion COURT OF JUDICATURE 
AT PaATNA.] 


STurisdiction—Sonthal Parganas—Land situate partly in Sonthal Parganas 
and fgartly eutside Sonthal Parganas—Mortgage of—Suit to enforce— 
Settlement Offcer—Power to transfer case to competent Civil Court 
established under Civil Courts Act, 1887—Subordinate Fudge of Court 
outside Somihal Parganas in Gaya  Disirici—S wrisdictiem to ksar and 
determine suit—Cieil Procedure Code (V of 1908), Sections 17, 22, 39— 
Sonthal Parganas Act (XXXVII of 1855)—Sonthal' Parganas Settlement 
Regulation (Ne. 3 of 1872), Sections 5 & 5A (as amended by Sonthal 
Parganas Settlement (Amendment) Regulation II ef 1908) —Sonthal 

. Parganas Fustice Reguleiien (V of 1893), Section 10~A Chell Court 
established under the Bengal, Agra and Assam Civil Courts Act, 1587. 


The phaintlff instituted a sult in the Court of the Settlement Officer of 
the Sonthal Parganas to enforce two mortgages over land situated partly in 
the Sonthal Parganas and pertly In the Gaya District. By the Soothal Parganas 
Act, 1855, the Sonthal Parganas are governed not by the general laws and 
regulations in force in the Presidency but by such laws as mmy be specially 
enacted for or extended to it. The Ssttlement Officer 1n exercise of the power 
conferred by sub-section (1) of section 5A of the Sontkal Parganas Settlement 
Regulation lI] of 1872 recorded a certificate to the effect that it appeared to 
him just and expedient that it should be tried by a competent Civil Court In 
the Gaya District, and sent the record of the case to the District Judge, Gaya, 
who transferred it to tbe Subordinate Judge of that District, He overruled 
the defendant's objection as to his jurisdiction to entertain the sult, and the High 
Court on revision upheld the trial Judge. On appeal to the Judicial Committee 
of the Privy Council : 


Held (1) The Chil Procedure Code, Section 17, which gives a choles of 
any Court within the local limits of whose jurisdiction any portion of the 
property in respect of which relief is sought is situate, applies only if the Code 
applies ta the Court in which the sult ts instituted ; 

(2) the provision in section 10 of the Sonthal Parganas Justice Regulation 
(V of 1893) that "trial" of sults is to ba " regulated" by the Code includes all 
the essential matters governing the hearing of a cause, inclading the preliminary 
matter of the competence of the Court to entertain it; 


(3) Section 17 of the Code of Civil Procedure is applicable to the Court of 


Vor. LXIL] PRIVY COUNCIL. 


the Subordinate Judge In the Sonthal Parganas, as well as to the Court of 
the Subordinate Judge at Gaya 3 

(4) the expression used in Sub-Section (1) of Section 5 and in Sub-Section (1) 
of Section sA should have the same meaning jn both the sub-sections, and is wide 
enough to include a Civil Court established in the District of Gaya ; 


(5) the Subordinate Judge of Gaya bad jurisdiction to entertain and determine 
the sult; 


(6) tf he had refused to receive the plaint, the plaintiffs could have moved 
the High Court, to which the Gaya Court was subordinate, to direct it, under 
Section 33 read with Section 23 of .the Code of Civil Procedure, to entertain 
the suit ; 


(7) tha Sonthal Parganas Regulation Ill of 1872 Section §A Sub-Section (1) 
empowers the Settlemant Officer to transfer the case to a competent Civil Court 
established under the Civil Courts Act. 


Privy Council Appeal No. 37 of 1935 by special leave from 
a judgment and orler of the High Court of Judicature at Patna 
(Wort and Kkaja Mohamad Noor, JJ.) dated the oth Febiuary 
1934 which affirmed an order of the Subordinate Judge of Gaya 
dated the 18th November, 1932, which decided that he had juris- 
diction to try the suit out of which this appeal has arisen. 

The plaintiffs (respondents Nos. 1 to 3) instituted the present 
suit on the 24th March 193: in the Court of the Settlement 
Officer of Dumka (Sonthal Parganas). The suit was filed in the 
Court of the Settlement Officer under section 5 of the Sonthal 
Parganas Settlement Regulation III of 1872, as the bulk of the 
properties in suit are situated in the Sonthal Parganas which was 
then in revisional settlement. The plaintifs on the basis of two 
mortgages dated and February 1913 and 16th May 1917 claimed 
Ra, 10,09,020, and, in the event of non-payment, the sale of the 
mortgaged properties. 

At the time of the presentation of the plaint the plaintiffs filed 
a petition praying that the suit might be transferred under 
section 5-A of the Sonthal Parganas Settlement Regulation 1879 
to the Court of the Subordinate Judge, Gaya, within whose juris- 
diction a portion of the mortgaged property was situated. On 
24th March 193r, the Settlement Officer directed the suit to be 
transferred to the Court of the District Judge of Gaya for disposal. 
On 19th May 1932 the District Judge transferred the suit for 
trial to the Second Subordinate Judge of Gaya. On the 8th June 
1932 the appellant filed a petition praying the Subordinate Judge 
to decide the issue whether he had jurisdiction to try the suit, 
and on the 18th November 1932 he delivered judgment, and held 
that he had jurisdiction to try the suit, 
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The appellant then filed a revision to the High Court, The 
said revision was disposed of by Wort and KAafa Mohammad 
Noer, 7/., who delivered separate judgments on the gth February, 
1924, and dismissed the application for revision. l 


Duane K, C. and }F. Wallach for the Appellant: 

A Court outside the Sonthal Parganas irrespective of the 
restrictions placed by section 5 of Regulation III of 1872 has no 
jurisdiction to try a suit involving properties in the Sonthal 
Parganas, and the Code of Civil Procedure section 17 has no 
application. The Settlement Officer can transfer to a Court which 
has been appointed as a Civil Court within the Sonthal Parganas, 
but he cannot transfer the suit outside the Sonthal Parganas 
because the Act under which he has got his power to transfer is 
an Act which has relation only to the Sonthal Parganas, Regulation 
III of 1872. The District Judge to whom the suit was transferred 
had no jurisdiction to hear the suit. Bihar and Orissa Code 1917, 
ist Edition Vol I p. 374 The Act of 1855 is the origin 
of the special legislation in the Sonthal Parganas and “general 
laws and regulations” does not include the general Courts which 
would be applicable to the case, butthe general Courts in the 
Sonthal Parganas. Referred to Maha Prasad v. Ramani Mokas (1). 
The Act of 1855 exclades the general regulations from the Sonthal 
Parganas unless expressly extended to it. "There is no jurisdiction 
extended to the Courts outside the Sonthal Parganas by the 
amendment of 1908. All that is provided under this Regulation 
is that the Settlement Officer has power to transfer the case to a 
Civil Court which has jurisdiction within the Sonthal Parganas 
alone. The Act of 1855 cut out the whole of the legislation 
outside the Sonthal Parganas and therefore the Code of Civil 
Procedure is not in force within the Sonthal Parganas. The Code 
has not been extended to it by the amending Act of 1908 The 
amendingAct sections 5 and 5-A can only include Civil Courts 
established under the Regulation of 1893. The Sonthal Parganas 
Justice Regulation (Y of 1893) section ro and the Schedule 
annexed to the Sonthal Parganas Regulation III of 1872 (as 
amended) make the Code of Civil Procedure only applicable to 
the procedure during the hearing of a suit instituted in accordance 
with the said Regulations All Courts situate outside the Sonthal 
Parganas to which section 17 of the Code of Civil Procedure 
applies, have not concurrent jurisdiction with the Courts inside 
the Sonthal Parganas for the trial of suits in which the value of 


(1) (1914) L. R. 41 I, À. 197;1,L R, 4a Cale. 116}; 20 C. L. J. 231. 
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the properties involve both outside and inside the Sonthal . e 
Parganas exceeds Ra 7,000. The Settlement Officer bad no 1936. 


— 
authority to transfer the suit to the District Judge of Gays.  Nysingha Charan 


Neither the District Judge nor the Subordinate Judge had Nandy T 
Jurisdiction to try the case. Referred to Maha Prosad v, Raman? Rajniti Prasad Singh 
Mohan (1); Sourindra Mohan v. Hari Prosad (a3); Kusum 
Kumari v. Debi Proshad (3); Ledgard v. Bull (4). 

D, Greyther K, C. and Æ. Rushid for the Respondent :— 
Maka Prosad v. Ramani Mohan (1) decided that where there 
i$ property under settlement the suit is to be instituted in the 
Court of the Settlement Officer although some or the bulk of the 
property in suit is outside the Sonthal Parganas, but that when 
it is so instituted the Settlement Officer has the power to transfer 
it to a Court established under the Bengal Civil Courts Act 1887 
and to a Court which would have had jurisdiction to try the 
suit if there had been no settlement; and the Court of Gaya 
i8 a Court under the Bengal Civil Courts Act and therefore it 
would have bad jurisdiction to try this suit but for the settlement 
actually pending. 

Sowrindra Mohan v. Hari Prosad (2) decided that where there 
was no settlement, the Court outside the Sonthal Parganas had 
jurisdiction. Asa portion of the mortgaged property was situate 
in the district of Gaya, the plaintiffs could, in the absence of 
section 5 of the Sonthal Parganas Settlement Regulation institute 
their suit in the Court of the Subordinate Judge at Gaya and 
were not bound to institute it in the Court of the Subordinate 
Judge in the Sonthal Parganas, 

Dunne K. C. replied, 

' Their Lordships’ judgment was delivered by 

Sip Shadi Lal :—The suit, out of which this appeal arises, was SN 
instituted in the Court of the Settlement Officer of the Sonthal 
Parganas, to enforce two mortgages comprising landed property, the 
major portion of which was situated in the Sonthal Parganas, and 
the remainder in the Gaya district The plaintifs, who were the 
mortgagees, submitted with their plaint an application to the Settle- 
ment Officer asking him to transfer the suit for trial to the Court of 
the Subordinate Judge at Gaya; and on this application he transe- 
ferred the suit to the District Judge of Gaya who transferred it 


(1) (1914) L. R. 41 I. A, 197 (2€5); I. L, R. 42 Cak. 116 ; 30 C. L, J. 951. 
(a) (1925) L. R. sal. A, 418 ; 4a C. L. J. 593. 

(3 (1935) L. R. 63I. A. 1145; 63 C. L. J. 154. 

(4) (1886) L. R. 131. A, 134 (143) ; I. L. R. g All, 191. 
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to the Subordinate Judge of Gaya. When the case came on for 
hearing before the Subordinate Judge, the defendants challenged 
his jurisdiction to entertain tbe guit ; but their cbjection was over- 
ruled, not only by the Trial Judge, but also by the High Court at 
Patna to whom the case was taken on revision. From the judg-. 
ment delivered by the High Court, this appeal has, by special leave, 
been brought by one of the defendants; and the question of 
jurisdiction has again been debated by the learned counsel for 
the parties, 

The Sonthal Parganas, which originally formed part of the 
Presidency of Bengal and are now included in the province of Bihar 
and Orissa, were considered to be a backward tract ; and it was, 
therefore, deemed expedient that that territory should be governed, 
not by the general laws and regulations in force in the Presidency, 
but by such laws as may be specially enacted for, or extended to, it. 
To carry out this object a statute entitled the Sonthal Parganas 
Act, XXXVII of 1855, was passed by the Governor-General of 
India in Council, providing, imer aha, for the administration of 
civil and criminal justice by the officer or officers, under whose 
superintendence and jurisdiction the district of Sonthal Parganas 
was placed. The law as enacted by that statute was subsequently 
amended and supplemented by various Acts and Regulations, but 
their Lordships consider it unnecessary to enter upon an examina- 
tion of the history of the legislation governing the constitution of 
the courts established for the administration of civil justice in the 
district, or of the laws to be followed by them. Their Lordships 
will deal only with the law which has a direct bearing upon the 
question of jurisdiction raised by the appeal. 

It may be mentioned at the outset tbat at the time of the instl- 
tution of the suit a settlement was being made of the district of 
Sonthal Parganas; and, as the plaintiffs sought to enforce their 
claim by a sale of the mortgaged property including the land 
situated in that district, they Aled their plaint before the officer 
making the settlement, This was done in compliance with 
section 5 of the Sonthal Parganas Settlement Regulation, III of 
1873, which, as re-enacted in a modified form by the Sonthal 
Parganas Settlement (Amendment) Regulation III of 1908, reads as 
follows :— 


^ 5.—(1) From the date on which, under Section 9, the Lieute- 
nant-Governor declares, by a notification in the Calcutta Gazette, 
that a settlement shall be made of the whole. or any part of the 
Sonthal Parganas, until the date on which such settlement is 
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declared by a like notification, to have been completed, no suit shall 
lie in any Civil Court, established under the Bengal, Agra and 
Astxm Civil Courts Act, 1887, in regard to— 

(a) any land or any interest in, or arising out of land, or 

(4) the rent or profits of any land, or 

(c) any village headship or other office connected with any 
land, 
in the area covered by such first-mentioned notification ; nor shall 
any Civil Court proceed with the hearing of any such suit which 
may be pending before it. l 

“(2) Between the dates referred to in sub-section (1), all: suits 
of the nature therein described shall be filed before or transferred 
to an officer appointed by the Lieutenant-Governor under Section a 
of the Sonthal Parganas Act, 1855, or section 1o of this Regulation, 
according as the Lieutenant-Governor may from time to time direct, 
and such officer shall hear and, even though during the hearing 
.the settlement may be declared to have been E E determine 
them, " 

It must be observed that the civil courts referred to in ‘sub- 
gection (1) were competent to hear all civil suits in which the 
malter in dispute exceeded Rs. 1,000 in value; but they were 
. deprived of their jurisdiction in respect of the suits relating to lands 
in the Sonthal Parganas pending the completion of the settlement, 
Such suits were, as enacted by sub-section (2), to -be heard and 
determined by an officer appointed under Section 2 of the Sonthal 
Parganas Act, 1855, or by an officer appointed under Section 10 of 
the Regulation to make the settlement. 

The officer thus invested with special jurisdiction may, 
‘however, consider it desirable that a suit of the description 
mentioned in sub-section (1) should be tried by an ordinary civil 
court; and he has, therefore, been authorised to transfer it to 
such court for trial This authority is conferred by section 54A, 
which, so far as is material to the question before then Lordships, 
is in these terms :— 

"6A —(1) Notwithstanding anything contained in section 5, 
whenever it appears to any officer empowered thereby to try any 
such suit to'be just and expedient that the suit or any issue arising 
therejn should be tried by a Civil Court established under the 
Bengal, Agra and Assam Civil; Courts Act, 1887, which but for 
that section would have had jurisdiction to try the suit, he may, 
either on the prayer of the parties or of his own motion but subject 
to the contrcl of the officers to whom- he is subordinste, make a 
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certificate to that effect and transfer the record, if any, to such 
Court. 

'(3) On receipt of any such certificate and on payment of 
such court-fees as would have been payable if the suit bad been 
originally filed in such Court (ifthe said fees have not already 
been paid), the Court shall proceed to hear and determine such 
suit or issue as if the suit had been originally instituted therein.” 

It was in exercise of the power conferred by sub-section (1) 
of section ga that the Settlement Officer, before whom this suit 
was filed, recorded a certificate to the effect that it appeared to 
him just and expedient that it should be tried by a competent 
civil court in the Gaya district, and sent the record of the case 
to the District Judge, Gaya, who transferred it to the Subordinate 


` Judge of that district. 


There can be no doubt, and indeed it is not disputed, that 
the Settlement Officer was entitled to make an order that the 
guit should be heard, not by him, but by a competent civil court. 
The rule to determine the civil eourt competent to try it is laid 


-down in the sub-section itself, That court must satisfy two 


conditions: (1) it must be a civil court established under the 
Bengal, Agra and Assam Civil Courts Act, 1987 (which may be 
conveniently referred to hereinafter as the Civil Courts Act); 
and (2) it must be a court, which, but for section 5 of the 
Regulation, would have had jurisdiction to try the suit. 

It is argued for the appellant that both these conditions are 
satisfied by the Court of the Subordinate Judge established 
under the Civil Courts Act within the Sonthal Parganas, but 
not by any court established outside that district. The first part 
of this argument is unassailable, but the decond part, which seeks 
to deny the Jurisdiction of the Gaya Court, cannot be accepted. 


: It is beyond dispute that the Court of the Subordinate Judge at 


Gaya has been established under the Civil Courts Act, and the 
crucial question is whether that court fulfils the second condition. 
Now, the mortgage deeds include, as already stated, lands 
situated, not only in the Sonthal Parganas, but also in the Gaya 
District. What is the ordinary rule for determining the court 
which can take cognizince of a suit for immovable property 
situated within the local limits of two or more tribunals? The 
answer is furnished by section 17 of the Code of Civil Procedure, 
Act V of 1908, which provides that where a suit is to obtain 
relief respecting immovable property situate within the jurisdiction 
of different courts, the suit may be instituted in any court within 
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the local limits of whose jurisdiction any portion of the property 
is situate. 

The plaintiffs maintain that, as & portion of the mortgaged 
property was situate in the district of Gaya, they could, in the 
absence of section 5 of the Sonthal Parganas Settlement Regulation, 
institute their suit in the Court of the Subordinate Judge at 
Gaya, and were not bound to institute it in the Court of the 
Subordinate Judge in the Sonthal Parganas. But, as laid down in 
Raja Serucherla Ramabhadraju v. Maharaja of Jeygors, (x), 
the choice given by section 17 can be utilised only if the Code 
applies to both the courts. It is incontrovertible that the whole 
of the Code is applicable to the Gaya court, but it is urged that 
the section in question has not been extended to the Court of 
the Subordinate Judge in the Sonthal Parganas. It is necessary 
to consider whether there is any justification for this contention. 

The learned counsel for the appellant argues that the 
Sonthal Parganas Act, XXXVII of 1855, which removed the 
district of the Sonthal Parganas from the operation of the general 
laws and regulations governing the Presidency of Bengal, specified 
only certain lawa which were extended to that district, and that 
section 17 or its predecessor is not to be found in that list. It 
is true that that statute provided a complete code of the laws which 
then governed the district, but it did not prevent an addition to 
that list of other laws specially made applicable to the territory 
thereafter. 

Now, the Sonthal Parganas Justice Regulation, V of 1893, 
introduced important changes in the Jaw relating to the administra- 
tion of justice in that district. It added to the special courts 
already existing therein a new class of courts, namely, the Court 
of the District Judge and the Courts of-the Subordinate fudges 
which were established under the Civil Courts Act, and expressly 
provided by section 1o that the trial of the suits in those courts 
should be regulated by the Code of Civil Procedure as for the 
time being in force in the Bhagalpur district, The Code including 
section 17 is undoubtedly in force in the Bhagalpur district, and 
consequently its operation extends also to the courts 
established in the Sonthal Parganas under the Civil Courts Act. 
It is, however, said that only that portion of the Code, which 
regulates the /ria/ of suits, has been extended to the Sonthal 
Parganas, and that the word “trial” does not include juris 
diction to take cognizance of the suit. There is in the opinion 


(1) (1919) L. R, 46 I. A. 151 ; 30 C; L. J. 209.. 
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of their Lordships no foundation for this argument. In 
their view the provision that “trial” of suits is. to be 
“regulated” by the Code includes all the essential matters 
governing the hearing of a cause, including the preliminary matter 
of the competence of the court to entertain it The Code therefore 
supplies, not only what may be called procedural rules, but also 
the rules governing jurisdiction. 
' It follows that section 17 is applicable to the Court of the 
Subordinate Judge in the Sonthal Parganas, as well as to the 
Court at Gaya ; and, if section 5 of the Regulation had not been 
enacted, the plaintiffs could have instituted this suit in the Gaya 
Court, and that Court would have been competent to try it. Both 
the conditions necessary for the exercise of the power of transfer 
conferred upon the Settlement Officer have, therefore, been satisfied, 

The argument is then advanced that it was not contemplated 
by tbe legislature tbat suits relating to lands in the district of 
Sonthal Parganas, while under settlement, should be heard and 
determined by a Civil Court established outside that district. 
The intention of the legislature must be gathered from the language 
used by it, and the expression "a civil court established under 
the Bengal Agra and Assam Civil Couris Act, 1587” is wide 
enough to include & Civil Court established in the district of 
Gaya. The Court, in which the suit is now pending, was estab- 
lished under that Act, and there is nothing in the language of 
section 5-A of the Regulation to show that that court was excluded 
from its operation. 

Moreover, the phrase “Civil Court established under the 
Bengal, Agra and Assam Civil Courts Act, 1887” is used, not 
only in sub-section (1) of section 3-A, but also in sub-section (1) 


of section 5 ; and it should have the same meaning in both the 


sub-sections, It cannot be disputed that that expression, as used 
in sub-section (1) of section 5 must include a Court established 
under the Civil Courts Act outside the Sonthal Parganas; as 
it is the only law which has been invoked to deprive such a Court 
of the jurisdiction which it might have under the Code of Civil 
Procedure to try a suit. relating to land in the Sonthal Parganas 
during the pendency of the settlement. If follows that a Court 
established outside that district must come within the ambit of 
the same expression as used in sub-section (1) of section s-A, 
In other words, the latter sub-section is calculated to remove the 
ban imposed by the former sub-section. 

Lastly, it is contended that, even if the Settlement Officer had 
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removed the bar to the jurisdiction of the Subordinate Judge at P.C. 
Gaya by making a certificate under section 54, sub-section (1), 19:6 
he had no authority to make an order binding upon the Subor 4 Astngha Chera 


dinate Judge, who was, in no way, subordinate to him. Butthe Nandy Choudhry 
language of the statute empowers the Settlement Officer to transfer Rajniti Prosd Singh 
the case to a competent civil court established under the Civil eee 
. : Sir Shadi Lal 
Courts Act, and the Court of the Subordinate Judge at Gaya is mae 
certainly such a court. It is true that that court is not subordinate 
to the Settlement Officer and may not be bound to obey his 
order. But this is a mere matter of comity between the two 
courts and cannot affect the jurisdiction of the Subordinate Judge. 
If the Gaya court had refused to receive the plaint, the plaintiffs 
could have moved the High Court, to which it was subordinate, 
to direct it, under section 22 read with section 23 of the Code of 
Civil Procedure, to entertain the suit, The fact, however, remains 
that the Subordinate Judge of Gaya has ieceived the plaint, and 
in their Lordships’ opinion Le has jurisdiction to bear and 
determine the suit. 


For the foregoing reasons their Lordships concur in the 
conclusion reached by the High Court. They will, therefore, 
humbly advise His Majesty that the appeal should be dismissed 
with costs. 


Watkins and Hunter + Solicitors for the Appellant. 
Nehra & Co.: Solicitors for the Respondents 


8, P. K, Appeal dismissed, 
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[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or THE NORTH-WEST FRONTIER PROVINCE ] 


Privy Council —Crisinal Appeal to—Conduct of criminal trial—Irregularity ~~ 
Action prejudicial to accused— Errors of preocedure—Of a technical 
tharacter— Evidence as to moliee—Katlers and documents inadmissible 
in evidence Admission of— Absence of objection by Counsel for accused 
to—No real injury to the accused thereby—Course of trial mot affected— 
Other evidence af a cogent character —No miscarriage of justice. 


Where in the trial of accused persons matters and documents inadmissible 
in evidence are put in but no objection is taken by counsel! for the accused, 
the absence of such objection will not excuse the admission of those matters 
or documents, if real injury were done by the prosecution or the Court to the 
acoused person. 


At the trial of an accused person on a charge of murder the prosecation in 
proof of motive put in evidence certain anonymous letters making very 
indiscriminate attacks on the sccused’s character and evidenoe of a general 
character connecting the deceased with the authorship of these letters in fact 
and in the opinion of the accused ; and further put in a police report on the 
character of the accused made shortly after the receipt of these letters and 
obviously in consequence of them ; no objection was taken by counsel for the 
accused to the admission of any of the documents in question ; there was 
other evidence, direct and circumstantial, pointing to the concluxion that the 
accused was guilty. There was nothing in the judgments of either the Judge 
in the Sessions Court or of the Judges in the Judicial Commiseloner's Court 
to show that they were influenced lo any degree by the charges in the anony- 
mous letters or by any consideration of whether the accused was a good and 
respectable man or the reverse apart from the charge of murder; and the 
documents in question were regarded solely from the point of view of evidences 
of motive. On appeal by special leave to the Judicial Committee : 


Heid: that, though Iregularity Is to be avoided and even an appearance 
of action prejudicial to an accused In the conduct of a criminal trial is to be 
deprecated, no rea) injury was done to the accused by reason of tho form in 
which the evidence was given or by the admission of the documants in question, 
the matters of complaint being errors of procedure of a technical character 
in no way affecting the course of the trial or contributing to lts result which 
depended upon and was justified by other evidence of a most cogent character ; 
and therefore there was not such a wrongfol admission of evidence in the 
Courts below and such a consequent miscarriage of justice as to justify and 
require the Interference of His Majesty. 
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In re Dillet (1) and Dal Singh v. The King-Emperor (2) applied. 


Privy Council Appeal No, 83 of 1:935, by special leave from 
the judgment of the Court of the Judicial Commissioner, North- 
West Frontier Province, dated roth June 1935, dismissing the 
appeal of the appellant from the judgment of the Court ofthe 
Additional Sessions Judge, Peshawar Division, dated 24th May, 
1935, whereby the appellant was found guilty of the murder of one 
Rahmanuddin under section 302 of the Indian Penal Code and 
was sentenced to death. 


The facts appear from the judgment of their Lordships, 

Constantine Gallop for the Appellant: There was no evidence 
that the appellant knew of the anonymous letters or held, or 
acted in, the belief that the deceased had sent such or any letters 
to the police. The anonymous letters were of a nature prejudicial 
to the appellant and must have prejudiced the tribunals against 
him, and being inadmissible in evidence constituted a miscarriage 
of justice, The admission of any evidence of the appellant’s bad 
character on behalf of the prosecution is contrary to the Indian 
Evidence Act, 1872, Section 54 as amended by Section 6 of the 
Act of r8g9t. There was such a wrongful admission of evidence 
in the Courts below and such a consequent miscarriage of justice 
as to justify and require the interference of His Majesty: Referred 
to Ja rs Diliet (1) and Dal Singh v. The King-Emperor (2). 

W. Wallach for the Respondent was not called upon. 

Their Lordships’ judgment was delivered by 


Lord Roche :—This is an appeal by special leave from a 
judgment of the Court ofthe Judicial Commissioner, North-West 
Frontier Province, dated June 19th, 1935, which confirmed a 
judgment of the Court of the Sessions Judge, Peshawar, finding 
the appellant guilty of murder and sentencing him to death. 


The ground upon which special leave to appeal was granted 
and upon which the argument upon this appeal was rested was 
that there was such a wrongful admission of evidence in the 
Courts below and such a consequent miscarriage of justice as to 
justify and require the interference of His Majesty. 


The principles upon which His Majesty will intervene in such 
matters and which will guide this Board in tendering advice to 
His Majesty in this regard have been frequently stated and are 
not in doubt. Their Lordships do not constitute a Court of 


(1) (1887) L, R. 1a App. Cas. 480 (467), 
(a) (1917) L. R. 441. A. 137 (140) ; 26C. L, J. 13 (18). ` 
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Criminal Appeal. Their functions are thus defined in the 
judgment delivered by Lord Haldane in the case of Dal Singh v. 
Lhe King-Amperor (1). 

“The general- principle is established that the Sovereign in 
Council does not act, in the exercise of the prerogative right to 
review the course of justice in criminal cases, in the free fashion 
ofa fully constituted Court of Criminal Appeal The exercise 
of the prerogative takes place only where it is shown that injustice 
of a serious and substantial character has occurred. A mere 
mistake on the part of the Court below, as, for example, in the 
admission of improper evidence, will not suffice if it has not led 
to injustice of a grave character. Nor do the Judicial Committee 
advise interference merely because they themselves would have 
taken a different view of evidence admitted. Such questions are, 
as a general rule, treated as being for the final decision of the 
Courts below.” l 

The matter was thus stated by Lord Watson in the case of 
Zn re Dilie (2). 

“Tbe rule has been repeatedly laid down, and has been 
invariably followed, that Her Majesty will not review or irterfere 
with the course of criminal proceedings, unless it is shown that, 
by a disregard of the forme of legal process, or by some violation 
of the principles of natural justice, or otherwise, ‘substantial and 
grave injustice has been done. ” 

In the present case having carelully considered all the facts and 
evidence in the case and the judgments delivered therein and 
having heard a full and able argument on behalf of the appellant, 
their Lordships were satisfied beyond all doubt that no grounds 


existed here to bring the appellant within the principles thus stated 


or to require or entitle their Lordships to advise His Majesty 
to intervene. Accordingly their Lordships were of opinion that the 
appeal should be dismissed and humbly advised His Majesty 
accordingly. 

The reasons for the advice thus tendered to His Majesty are as 
follows :— - 

The charge was of murdering one Rahmanuddin by shooting 
him with a shot gun. It was clear that Rahmanuddin was so 


. murdered. At the trial the evidence to prove that the appellant 


was the murderer was partly direct and partly circumstantial, Direct 
evidence was given by witnesses who saw the appellant fire the shots 


(1) (1917) L. R. 44 I. A. 137 (140) ; 26 C. L, T. 13 (18). 
(a) (1887) L. A. 12 App. Cas. 4x9 (467). 
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which caused the death and by witnesses who saw him at or near 
the scene of the murder at the material time. The circumstantial 
evidence was strong and part of it so strong as in the.opinion of 
their Lordships to point irresistably to the conclusion that the 
appellant was guilty. In particular the appellant was proved by 
unimpeachable evidence to be possessed of a pair of sandals or 
shoes ofa somewhat peculiar and unmistakable type, After the 
crime one was in his possession. The other was found close to the 
body of the murdered man. ; 

The prosecution being in possession of certain facts bearing 
upon a motive which might have acted upon the appellant to induce 
him to commit the crime naturally and properly put that matter 
before the Court. The motive was ill will due to the fact that the 
dead man had recently made accusations of criminal conduct 
against the appellant and that the appellant knew of and resented 
these accusations. The complaint made is that in the proof of 
motive matters and documents inadmissible in evidence were put 
in and that they were of a nature prejudicial to the appellant and 
must have prejudiced the tribunals against him. That complaint 
has in the opinion of their Lordships but slight foundation. The 
fact that the appellant knew or thought that the deceased had 
given information against him to the police and resented his doing 
so appeared from the evidence of a witness, Moinuddin, a school- 
master. Neither the character nor the testimony of this witness 
was criticised by the. defence, It should be observed that the 
"appellant was represented at the trial and on the appeal to the 
Judicial Commissioners Court by experienced and competent 
counsel It was clearly admissible and proper though not in any 
great degree important also to prove that the deceased man had 
given such information or made.such complaint to the police. The 
actual evidence given as to this is open to. some criticism and 
consisted in certain anonymous letters making very indiscriminate 
attacks on the appellant's character and evidence of a rather general 
character connecting the deceased with the authorsbip of these 
letters in fact and in the opinion of the appellant. There was also 
put in & police report on the character of the appellant made 
shortly after the receipt of these letters and obviously in con- 
sequence of them. It is difficult to see how this report was 
admissible or why it was put in evidence unless it was that it, was 
put in out of justice to the appellant. It was generally favourable 
to him and its tenor was to explain away and discount the charges 
made against him in the letters. It is to be observed in this 
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connection that there is no indication that any objection was taken 
by counsel for the defence to the admission of any of the documents 
which are in question. Ifreal irjury were done by the prosecution 
or the Court to sn accused person the absence of objection by 
counse] for the accused would not excuse it but the absence of 
objection with other circumstances in the case seems to their 
Lordships to indicate very clearly that no injury was done at all 
by reason of the form in which the evidence was given or by the 
admission of the documents injquestion. There is nothing im 
the judgments of either the Judge in the Sessions Court or of the 
Judges in the Judicial Commissioner’s Court to show that they 
were influenced in any degree by the charges in the anonymous 
letters or by any consideration of whether the appellant wasa good 
and respectable man or the reverse apart from the present charge. 
This matter was regarded solely from the point of view of evidence 
of motive. It would in the opinion of their Lordships have been 
more regular and more expedient if the evidence as to motive had 
not been given in the form in which it was given, But though 
irregularity is to be avoided and even an appearance of action 
prejudicial to an accused in the conduct of & criminal trial is to be 
deprecated, their Lordships are satisfled that there was in reality no 
prejudice to the case of the accused owing to any of the matters 
complained of and that what was done did not lead to injustice of a 
grave or even of a alight character. The case is therefore more 
than covered by the language already cited from the judgment of 
this Board in Dal Singh’s case (1) (sura). Here in the opinion of 
their Lordships the matters of complaint in no way affected the 
course of the trial or ccntributed to its result. The judgments 
below depended upon and were justified by other evidence of a 
most cogent character and of well nigh overwhelming weight and 
it is right to say that in the opinion of their Lordships such errors of 
procedure as occurred were of a technical character and did not 
detract from the essential fairness and justice which marked the 
conduct of the proceedings in both the Courts. For these reasons 
their Lordships have humbly advised His Majesty that this appeal 
should be dismissed. 
Rising & Ravenscroft: Solicitors for the Appellant, 
Solicitor, India Office: Solicitor for the Respondent, 


RE O Appeal dismissed. 


(1) (1917) L. R. 44 1. À.137; 26 GC. L, J. 13. 
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PaESRNT: Lord Thankerton, Sir Skadi Lal and Sir George Rankin. 


SRIMATH DAIVASIKHAMANI PONNAMBALA DESIKAR 
AND ANOTHER 


c. 
PERIYANAN CHETTI AND ANOTHER. 


[ ON APPEAL FROM Taz HIGH COURT OF JUDICATURE AT 
MapzAs.] 


Limitation ~Adeerse possession — Religious endowment—Relations of heads 
of religious institutions —Math —— Shebait ~Dharmaharia—Debuiter pro- 
perty, absolute alienations of—Permanent lease of—Prosf of mecessity— 
Otherwise guod only fer the period of office of the tranyferor—Properiy vests 
in idol er institution, net im the manager—Act of manager nol veid ab 
initle—New tenancy by successive manager— Permitting tenant to continue 
in posseasion — Receipt of reni— Payable in respect of new tenancy—Payable 
im respect of permanent righi—Preper inference lo be drawn from the 
JSacts—Limttation Act (IX of 1908), Sch. I. Art. 144. 


In 1855, the then manager of a Hindu temple granted a perpetual lease or 
cowle of the suit lands, the property of the temple, at an annual rent to two 
Chettis. He died in 1875 and was succeeded by various managers, the last 
of whom was removed from his offics as ds facte manager by decree of the 
Court in 1913, and a receiver was appointed on 31st March, 19:7. From 1908 
to 1913 ths cowle rent had been paid to the last succeeding manager. 


In January, 1918 the recelver issued. notices to tbe defendants demanding of 
the scit lands, and oa asth Novembsr, 1918 he brought twelve ejecment suits 
against the defendants as persons who had taken title by sub-leases under the 
cowle of 1865. The plaintiff claimed that on bis becoming entitled by his 
appointment as receiver to the management of the temple, the lease of 186s, 
even if binding theretofore upon the temple and its managers, ceased to have 
any validity oc effect. The defendants pleaded limitation under Article 144 
Of the Limitation-Act. 


Held: (1) The distinction batween the head of a math and the manager of 
a temple is valid only as regards thelr personal interest in or accouniabilty 
for the debatter income, but there ıs no difference in the consequences which 
flow froma permanent lease or complete alienation of the debutter property in 
the caso of a math or temple or family idol ; (2) the property is not vested in 
the mansger, by whatever name he be called, bat in the idol or institution ; 
(3) a permanent lease or absolute alienation of debutter property is beyond 
ordinary powers of management, whether in the case of the head of a math, 
the sebait of a family idol, oc the dharmakarta ofa temple, exoept only by 
proof of necessity for the preservation of the endowment or institution ; 
(4) sach transfers are good oily for the period of offices of the manager making 
the transfer ; (5) such allenations are not completely void ab initio, and posses- 
sion during the life of the grantor is not adverse, and upon his death the 
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P. C. succeeding trustee can institute proceedings to recover the estate, and the 
1936. period of limitation will run against him as from the time when he assumed 
NR Od office ; (6) it is within the power of each successive manager to authorise, 


Srimath Deivasikha- create, or continue a new tenancy for the period of his'mansagership, and this 


Ponnambala 
right must bs taken in the case of a public temple or a family idol to be the 
Perl Y. Che same as in the case of a math; (7) the question depends upon the proper 
dignus hettl. inference to be drawn from the facts, whether the successive manager accepted 


rent as payable in respect of a new tenancy or as payable in respect of a 
permanent right which it was no longer 1n the power of his temple to repudiate ; 
(8) the facts in the present case permit only the inference that rent was received 
as payable in respect of a permanent right which it was no longer in the power 
of his ‘temple to repudiate; (9) defendants’ possession under the cowle thus 
extended over 12 years. 


Vidya Varuthiy Balusami (1) and Makani Ram Charan Das y Nawrangi 
Lal (2) applied. : 

Mahomed v. Ganapati (3) explained. 

Gnanasambanda v. Velu Panduram (4) and Makant Damodar Das v. 
Akdikari Lakhas Das (5) and Naina Fillai v. Ramanathan (6) considered. 

Consolidated Privy Council Appeal No. 75 of 1924 from a 
judgment and decree of the High Court of Judicature at Madras, 
(Wal'er and "Krishnan Pandalat JJ.) dated the 2nd September, 
1931, reversing the decrees of the Subordinate Judge of Ramnad. 


The facts relevant to the appeal are stated fully in the judgment 
of their Lordships. 


Upjohn, K, C. ani CAimnai Derai for the Appellants : A 
person claiming a permanent tenancy under a lease at a rent, 
being in possession and paying rent cannot thereby acquire title 
by adverse possession against the owner: Madhavrao Waman 
Sassdalgekar v. Ragunath Venkatesh Deshpande (7); Nainapillai 
Marakayar v. Ramanathan Chettiar (8) Magdalen Hospital v. 
Knotts (9). The decision of the Board in Vidya Varuthi v. 
Balusami Ayyar (1) is clearly applicable to the present case and 
the High Court is wrong in distinguishing that case. No distinc- 
tion is to be drawn between dispositions by & manager of a mutt, 
of a temple, of an idol or of any other religious institution: Vrdya 


(1) (1991) L. R. 481. A. 402 ; $6 C. W. N. 537 ; I L. R. 44 Mad, 83. 
(2) (1923) L. R 6o I. A. 124; 57 C. L. J. 229. 

(3) (1889) I. L. R. 13 Mad. 277. 

(4) (1899) L. R. 27 I. A. 69 ; I. L. R. 23 Mad. 271. 

(s) (1910) L. R. 37 I. A. 147 ; 12C. L. J. 110; I. L. R. 37 Cake. 885. 
(6) (1923) L. R. Sr I. A. 83; 38 C. W. N. 809. 

(7) (1923) L., R. so I. A. 255. (8) (1924) L. R. 51 I. A. 83 (98). 
(9) (1879) 4 App. Cas. 335. 
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Varuthi v. Balesami Ayyar(1), A lease granted by the manager tes 
of a religious institution followed by entry and possession and pay- o 
ment of rent is not void a2 initio bat is good for the life or during cuieth Daivaslkha- 
the office of the manager who granted the lease: Ram Charan mani Ponnambila 
Das v  JNawramgi Lal (a); Natarafa Thambiran v. Katlasam B 
Pillai (3); Mahomed v. Ganapati (4) ; Sathianama Bharati v. payaan Chetti, 
Sarapanabagi Ammal (5) ; Muthusamier v. Sremethanithi (6). A 
leate granted by the manager of a religious institution is also good 
during the life or office of any succeeding manager who by accept- 
ting rent from the tenant in possession of the lease creates a new 
tenancy on the terms of the previous lease and there is no adverse 
possession during the period of office of such succeeding manager, 
and so it may go on time after time, and there is no perpetuity 
there, each tenancy is one only for the lifetime or duration of the 
office of the manager who grants it or creates a new tenancy by 
the acceptance of rent on the terms of the lease ; Vidya Varwithi’s 
cage (r) says that the rent paid to a succeeding manager is paid 
under a new tenancy. The property in a religious insitution is 
not vested in the manager but im the deity, and a manager of a 
mutt or any other religious institution is neither a tenant for life 
nor a trustee; Greedhares Doss v. Nundokissore Doss (7). The 
position of a shebait of an idol is just the same as the mahant of 
a mutt orthe manager of a temple, with the same powers and 
duties; Abhiram Goswami v. Shyama Charan Nandi (8) at 
pp. 163.165. 
Dunne, K. C., C. Sidney Smith and V. Ramasami Iyer for 
the Respondents: The cowle was an invalid exercise of the powers 
of the grantor, it is void ad initio, it cannot be touched until the 
death of the grantor and the period of limitation runs from the 
death of the grantor and from that moment the payment of 
rent coupled with the other facts shows that it was an assertion of a 
right under the challenged document, and the only way the appel- 
lants can get out of that is by drawing the inference that the 
succeeding manager granted a new lease. The grant of the cowle 


P. C, 


(1) (19ar) L. R. 48 I. A 502 ; I. L. R. 44 Mad. 831. 
(a) (1933) L. R. 60 I. A. ray; 57 C. L. J. 229. 
(3) (1921) L. R, 48 I. A. 1 (7). (4 (18;0) I. L.R. 13 Mad. 277. 
(S) (1895) I. L. R. 18 Mad, 266, 
(6) (1913) I. L. R. 58 Mad. 356. 
(7) (1867) 11 Moo. I. À.*405 (428). 
(8) (1509) L, R. 361. A. 148 (163-65) ; I. L. R. 35. Cale, 1003 (1013); 
10 C, L. J. 284 (294). 
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was a permanent lease dona to the detriment of the deity, and 
Vidya Varuthi’s case (1) says that it was one in which there would 
be no power to deal with it by a successor to the management 
until the death of the original grantor, and therefore the period 
would run from that time, and the proper inference then would be 
that rent was being paid to the succeeding manager on the footing 
ofa new tenancy arising on the death of the grantor, but in the 
circumstances and facts of this case there is no justification for 
imposing a fiction of that kind. Here the parties acted throughout 
on the original cowle, and there is no particle of evidence here to 
show that a new tenancy was ever thought of. In the case of a 
mutt the mahant has absolute power to do what he likes and he 
cannot be called to account, the tenancy created by him asa 
permanent one exists on the death of the grantor, but in the case 
of the manager of a temple it is invalid and there is no suggestion 
beyond a mere question of management that he cannot have the 
power of granting a lease or that this was to be treated as a lease 
which was granted by him for the period of his life. In this case 
it has been found by all the Courts below that the rent has been 
paid throughout on the original cowle and the ous is on the 
plaintiff to show that his suit is. within time, Jn Vidya Varuthi’s 
cass (r) the position of a manager of n temple and a mahant is 
dealt with only in relation to whether eitherisa trustee under 
Article 144, it does not determine the question of the position 
ofa dharmakarta of a temple as compared to the position of a 
mahant A mahant has the power of granting a lease during the 
whole of his lifetime, but a manager has no title in himself qua 
dharmakarta to give any specific length of time asa lease. A 
mahant having power to grant for his lifetime and having granted 
in excess of that, the person wbo takes in excess of tbat cannot 
say that he is holding edversely to the mihant and the mutt during 


„his lifetime. The matter has never been put on its exact legal 


footing. The Hoard have distinguished between the character of 
a mahant and a manager of a temple : /Vainapi//ai Marakayar v. 
Ramnathan Chettiar (2) ; Lai Chand Marwari v. Ramrup Gir (3) ; 
Vidyapurna v. Vidyanidhi (4); Srinivasa Chariar v. Evalappa 
Mudahar (5), What is a proper inference in one case may not be 


(1) (r921) L. R. 48 I. A. 503: I. L. R. 44 Mad. 851. 
(3) (19a3) L. R. 51 I. A. 83 ; a8 C. W. N. Bog. 

(3) (1925) L. R. 531 A. a4 (35) ; 43 C. L. J. 249 25. 
(4) (1903) I. L. R. 27 Mad. 435 (454, 455). 

(S) (1922) L. R . 49 I. A, 237 (851). 
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80 in another case, and in this case it is impossible to say that a 
proper inference can b3 made to say that there was a fresh lease, 
a new tenancy created by the payment of rent. There is no 
ground for this inference that there was ever a new tenancy. 
Vidya Varuthi’s case (1) canpot possibly be applied to such a case 
ag this. You can prescribe for a limited interest: Sankaran v. 
Periasami (a); Para meswaram Musnbannoo v. Krishnan Tengal (3) ; 
Navasaya Upada v. Venkataramana Bhatia (4) following Gnana- 
sambanda Samamdhi v. Pandaram (5); Icharam Singh v. Nilmony 
Bakidar (6). 

This Lordships’ Judgment was delivered by. 

Sir George Rankin :—Eleven appeals sre before the Board. 
Twelve ejectment suits were brought on 25th November, 1918, 
by a Receiver appointed to manage certain Hindu temples and 
their endowments. One of these temples is dedicated to a deity 
Sri Subrahmanyaswami at a village called Kunnakudi, and to 
this temple belongs the village Uyyakondan part of which is a 
hamlet which goes by the name Murugan Endal In 1865 the 
then manager of the temple granted a perpetual lease or cowle 
of Murugan Endal at a rent of Rs. 20 per annum to two Chettis 
called Palaniappa and Subrahmanyam, the lessees professing to 
act with the intention of dividing the profits of the land equally 
between two Chetti temples. The plaintiff in the present suits 
claimed (safer alia) that on his becoming entitled by his appoint- 
ment as Receiver to the management of the Kunnakudi temple, 
the lease of 1865, even if binding theretofore upon the temple and 
its managers, ceased to have any validity or effect. Eleven of 
the suits reached the High Court of Madras on second appeal and 
were dismissed. The defendants were sued as persons who had 
taken title by sub-leases under the cowle of 1855 but in none 
of the suits has the plaintiff impleaded persons in whom the 
leasehold interest created in 1865 is vested. 

It would appear that the persons who direct tbe affaira of the 
two Chetti temples have for some years past provided the rent 
reserved by the cowle and possessed the lands. The manager 
who granted the cowle is said to have died in 1875 but the 
history of the Kunnakudi temple and its affairs has not been 


(1) (1921) L. R^ 481. A. goa; I. L. R, 44 Mad. 831. 

(a2) (1890) I. L. R. 13 Mad. 467. (3) (1902) I, L, R. 26 Mad. 534. 
(4) (1912) 33 M. L. J a60. 

(s) (1899) I. L. R. a3 Mad. 271. 

(6) (1908) I. L R. 25 Calc. 470 (476) ; 7 C. L. J. 4997 (504). 
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properly proved. Between him and Arumuga there may have 
intervened one or more managers. Arumuga cied in 1893 and 
was succeeded by Thandavarya who died in rg0z, From rgoa 
until he was removed by decree of the High Court of Madras 
in 1913, one Nataraja waa the de facto manager The plaintiff 
was appointed Receiver on 318t March, 1917. 

In or about 1897 the managers of the two Chetti temples who 
were in possession of Murugan Endal as cowledars began to 
alienate portions thereof for building purposes and since that 
date a considerable number, of buildings have been erected thereon 
though not upon the land of the defendants to the present suits, 

Tbandavarya, having come to hear of the building and having 
visited the village in 1898, brought seven suits in rgoo against 
persons claiming to hold portions of Murugan Endal from the 
cowledars The present defendants or their predecessors in title 
were not among the persons then sued. Of the seven suiis four 
were compromised but in the other three the judgments of 
Subordinate Judge, District Judge and High Court have been 
put in evidence in the present case. These documents show that 
the persons in whom the leasehold interest of 1855 was vested 
were not impleaded but only certain grantees from them of 
portions of the land. Also that Thandavarya had purported on 
rat September, 1899, to grant to one Raman Chetti (co-plaintiff 
in tbe suits) & lease of the whole village of Uyyakondan and 
another village as well. The suits were not brought upon the 
footing that the cowle of 1865 was void or was no longer binding: 
the averment was that the defendants without any right, title or 
interest wrongfully entered on the suit land in February, 1900, 
and began to raise buildings in spite of the plaintiffs’ objection. 
The defendants by their written statements pleaded (imer alia) 
the cowle of 1855 and also that the two Chetti temples had 
acquired the ownership of Murugan Endal by adverse possession 
and had sold sites for building purposes to the defendants in 
1897; that the plaintiffs had known of this all along and had 
consented to the defendants erecting the buildings. 

From the judgment of the Subordinate Judge it would appear 
that the plaintiffs’ objection to this averment of title by the 
defendants was not that the cowle of 1865 was bad as being a 
permanent interest granted for a fixed rent but (a) that it was 
granted for agricultural purposes only and (b) that the defendants 
had not taken registered documents for their purchases there- 
under. It appears from the Judgment: of the District Judge that 
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there was or was thought to be a difficulty in that the cowle of 
1865 was not registered : the counterpart, however, may be proved, 
although not registered, under the law obtaining in 1865. 

The Subordinate Judge in 1goz considered that under 
the cowle there was no right to erect buildings but that in 
view of the delay no injunction could be granted. He gave Rs. 
2,000 in each case as damages but refused to give the plaintiff 
possession “ because he has let it under permanent cowle to the 
persons under whom the defendants claim." The District Judge 
in 1903 dismissed the suits altogether, holding that even if the 
defendants were trespassers they could not be ejected by plaintiffs 
"^ unless plaintiffs can prove that they are entitled to possession ; 
and this they are not entitled to s» long as the lease to Palaniappa 
Chetty and Subrahmanyan Chetti subsists.” Shortly before the 
judgment of the Subordinate Judge delivered on 16th April, 1902, 
Thandavarya had died and Nataraja was brought on the record 
in his stead, and was a party to the proceedings before the 
District Judge. Raman Chetti alone, however, appealed to the 
High Court and that only in one ofthe three suits, In March, 
1907, this appeal was withdrawn, 

There is in the evidence in the present case no information 
whatever as to whether during the pendency of these suits of 
1902 the rent reserved by the cowle of 1865 was being paid 
by the persons acting for the Chetti temples or was being 
refused by Thandavarya. The cowledars were not parties to 
the suits. 

Save for his entry upon the last scenes of this litigation there 
is no evidence of any actings by Nataraja, save that Periyanan 
Chetti, the first witness for the defendants in the present case, 
gives evidence that in 1908-9. and again in 1912-3 when he was 
, acting for one of the two- Chetti temples he caused the rent of 
Rs. 20 under the cowle to be paid. It was paid by the monigar 
of the Chetti temple to the man who came to collect it—no 
doubt in ordinary course. 

After the original plaintiff in the suits now before the Board 
was appointed Receiver in rgi7 he issued in January, 1918, a 
notice or notices stating that “the trustee has no authority fo 
grant & perpetual cowle in respect of trust properties without any 
necessity, against the interest of the trust for an improper consi- 
deration and for an inadequate tirwa. The said cowle will not 
be binding upon me, Further, ownership right is set up on the 
cowle lands contrary to the terms of the cowle, buildings, etc., 
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are raised thereon in violation of the agreeme nt for the cultivation 
thereof. . . . Hence I cancel the said cowle through this 
notice." The notice goes on to Cemand possession of “ the said 
lands ” within one month from the date of receipt of the notice. 

So far as appears this is the first intimation of any intention 
on the part of the Kunnakudi temple or its manager to treat 
the cowle of 1865 as cancelled or determined. Their Lordships 
notice that from the reported case of Palaniappa v. Sreemath 
Devasikharsony (1), it would appear that Nataraja in a suit of 
I9c5 ns manager of this same temple succeeded before this Board 
in March of 19r7 in having set aside a permanent cowle in 
respect of lands not now in suit granted by his predecessor 
in 1897. 

Nataraja having been declared by the Board in June of 
1920 to have no right to be manager of the temple, the persons 
entitled, Annamalai, and on his death Ponnambala, were added 
as plaintifs in the present cases before they were heard by the 
High Court. 

In the present suits, before the Trial Court and the Subordinate 
Judge as well as before the High Court on second appeal, the 
plaintifs claimed relief not only on the ground that the cowle 
was no longer binding but also on the ground of forfeiture, by 
reason that the defendants were erecting buildings on the land 
contrary to the intention of the cowle. The latter contention 
was, however, abandoned before the Board who are concerned 
only with the claim for possession in respect that the permanent 
interest granted by the cowle is invalid and not binding upon 
the plaintiff or the temple. 

To this claim the sole defence ia limitation under article 144 
of the First Schedule to the Limitation Act (IX of 1908). 

The High Court has held that the Limitation Act has to be 
applied to these suits on the footing that the cowle of 1865 was 
void from the commencement, not being valid even for the 
lifetime or tenure of office of the manager who granted it. It 
ig matter of decision that in the case of the head of a math a perma- 
nent leasa granted or an alienation by sale made by him is valid 
during his tenure of office [Vidya Varuthi v. Balusami (a), 
Mahastram Charan Das v, Naurangi Lal (3)]. But it is contended 
that the manager or dharmakarta of a temple (which is really 

(1) (1917) L. R. 44 I. A. 147 ; I. L. R, 40 Mad. 709 ; 26 C. L. J. 159. 

(a) (1921) L. R. 48 L, A. soa; I. L, R. 44 Mad. 831. 

(3) (1933) L. R. 60 I, A. 124; 57 C. L. J. 229. 
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the present case) is in a different position, as he has, substantially 
speaking, no personal interest or right in the income of the 
temple properties but only the right or duty to apply them 
properly for the purposes of the idol Accordingly, it is said, 
& permanent lease granted by him is altogether bad, and adverse 
possession runs from the date of the lease. 


Tbeir Lordships cannot accept this conclusion. It is clear 
that a permanent lease or absolute alienation of debutter property 
is beyond ordinary powers of management whether in the case 
of the head of a math, the sebait of a. family idol or the dharma- 
karta of a temple: such alienations can be justified only by proof 
of necessity for the preservation of the endowment or institution. 
The principle upon which such transfers have been held good 
for the period of office of the manager making the transfer haa 
seldom been elaborately considered ; though it has at times been 
suggested that this result is accounted for by a personal bar or 
estoppel which prevents the manager from taking steps to avoid 
his own grant. Language pointing towards this principle but in no 
very certain or considered way may be found, e.g., in /Vainagi//ai v. 
Ranan ihan (1). As, however, it is now clear that the property is 
not vested in the manager, by whatever name he be called, but in 
the idol or institution, it 1s difficult to accept the notion of personal 
bir as regulating the validity or invalility of the transaction. Even 
if this were accepted, however, it would still remain obscure 
why personal benefit claimable by the manager in respect of 
the idı l’s property should be held to decide the existence or 
non-existence of an estoppel. One can appreciate the view 
that the extent of a manager’s authority may depend on the extent 
of his personal interest; but.when once he has exceeded his 
authority the absence of personal interest seems hardly to deter- 
mine that his act should be held void altogether, In all classes 
of religious institution the objection to alienation beyond the 
lifetime or tenure of office of the manager is equally clear: 
the offence lies entirely in the unnecessarily great interest which 
has been parted with. To treat the act of the dharmakarta as 
completely void ad initio would be to go beyond what is required 
to correct his failure to keep within acts of proper manage- 
ment, 


Their Lordsbips do not find thatthe distinction now taken 
between the head of a math and the manager of a temple—a dis. 


(1) (1923) L. R, 51 I. A, 83 (96-7). 


499 


P. 


1946.: 
m 


Srimath Darvasikha- 
map! Ponnambala 
Desikar 


v. 
Periyanan Chetti. 





Sir George Rankin. 


500 


P.C. 

1936, 

eed 
Srimath Datvasikha- 
mani l'onnambela 


Desikar 


v. 
Periyanan Chetti. 





Sir George Rankin, 





THE CALCUTTA LAW JOURNAL, (Vor, LXIII. 


tinction valid as regards their personal interest in or accountability 
forthe debutter income--has been recognised in previous cases 
88 carrying the consequences now contended for, It was not so 
considered in Mahomed v, Ganapati (1) which was cited by Mr. 
Ameer Ali in delivering the judgment of the Board in Fidya 
Varuthi’s case (3) The cases of Gnanasambanda (3), and 
Damodar Das (4) ae ina different class: they were explained 
by the Board in Afahantram Charan Das v. Naurangi Lal (supra) 
(5)88 depending on the fact that the transfer was not of a mere 
item of the property of the institution, but of the institution itself 
and its properties The illustrations given by Sir John Edge in 
the case of JVainapéllai v. Ramanathan (6) (aheady cited) show 
that he is recognising no such distinction as is now maintained. 
‘Their Lordships-are not of opinion that for the present purpose 
itis necessary to recognise any difference in the consequences 
which flow from a permanent lease or complete alienation of the 
debutter properly inthe case cf a math or temple or family idol, 
In all the pcsition is as stated by Lord Buckmaster (Swddaiya 
v. Mustapha (7) when, referring to Vidya Varuthi’s case (2) and 
another, he said (p. 299) :— 

In each case they relate to the effect of an attempt on the 
part of a trustee to dispose of the property by a permanent 
mukurrari lease, This he has no power to do, though he is at 
liberty to dispose of it during the period of his life and a grant 
made for a longer period is good, but good only to the extent of 
his own life interest. It follows, therefore, that possession during 
his life ia not adveise, and that upon his death the succeeding 
trustee would be at liberty to institute proceedings to recover the 
estate, and the statute would only run against him as from the time 
when he assumed the office. : 

Save that the period in questionis not the period of the 
manager’s life but of his tenure of office the language of Lord 
Russell of Killowen in Aam Charan Das’s case (s) is to the 
same effect ;— 


“Whatever the intended duration of the attempted grant may be, 
it ia good, but good only for the limited period indicated." f 


(1) (1889) I, L. R, 13 Mad. 277. 

(9) (19a1) L. R. 48 I. A. 30a (318) ; I. L. R. 44 Mad. 831. 

(3) (1899) L. R. 27 1. A. 69; I. L. R. 23 Mad. 271. 

(4) (1910) L. R. 37 I. A. 147 ; 1. L. R. 57 Cale. 885 ; 12 C. L. f. 110. 
(5) (1933) L. R. Gol. A. 124 ; 57 C. L. J. 229 (236). 

(6) (1923) L. R. sı L A, 83. (7) (1923) L. R 5o I. A, 295. 
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Moreover the right of each successive manager to authorise, 
create or continue a new tenancy for the period of his managership 
must be taken in the case of a public temple or a family idol to be 
the same as in the case of a math. 

Accordingly their Lordships are of opinion that the principles 
laid down in Vidya Varwihis case (1) are not inapplicable to the 
present, in so far as article 144 of the Limitation Act is concerned. 
That decision was pronounced by the Board on sth July, 19131— 
that isafter the present case had been heard and decided by the 
trial Judge (District Munsif) in 1920, and before the hearing of 
the first appeal by the Subordinate Judge in February, 1914. 

The conclusion of the High Court upon this aspect of the case 
was thus expressed :— 

"Whether the proper date from which adverse possession 
generally runs in cases of permanent lease by Dharmakartas be 
taken as the date of alienation or some subsequent date such as 
the death of the Dharmakarta, or his resignation or removal from 
office, we have no doubt that on the ‘facts of this case, &dverse 
possession began from before rgoa, and that the suits for posses 
sion were therefore barred under Article 144." 

Now what was laid downin Vidya Varwthi’s case (a)(sw$ru) 
with reference to article r44 was as follows :— 

In view of the argument it is necessary to discover when, 
according to the plaintiff, his adverse possession began. He was 
let into possession by mahant No. r undgr a lease which pur 
ported to bea permanent lease, but which under the law could 
endure only for the grantor’s lifetime. According to the well 
settled law of India (apart from the question of necessity which 
does not here arise) a mahant is incompetent to create any interest 
in respect of the math property to endure beyond his life, With 
regard to mahant No. a, he was vested with a power similarly 
limited. He permitted the plainiiff to continue in possession and 
received the rent during his life. The receipt of rent was with 
the knowledge which must be imputed to him that the tenancy 
created by his predeceseor ended with his predecessors life, and 
can, therefore, only be properly referable to à new tenancy created 
by himself. It was within his power to continue the tenancy during 
his life, and in these circumstances the proper inference is that 
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it was so continued, and consequently the possession never became - 


adverts until his death. 


(1) (1921) L. R, 48 I. A. 502 5; I. L. R. 44 Mad. 831, 
(a) (1921) L. R. 48 I. A. goa (327-28). 
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So far as regards the successive dharmakartas down to and 


including Arumuga, who died in 1893, itis difficult to discover _ 


in the evlence anything to take them out of the operation of 
these principles, — 

‘It may perhaps be noted—if the manager by whom the 
lease was granted be called manager No. 1 and his successors 
referred to by numbers—that as time goes on the question 
whether the: lease was Originally” justified by necessity will 
become less easy to answer ; and that after a time even if manager 
No. 4 or»5 knows of the absence of necessity for the lease, it may 
be necessary to consider whéther he also knows of and can be 
taken to.rely upon the presumption which imputes such knowledge 
to all of his predecessors. When Nataraja succeeded in rgoa what 
was the position? The cowle of 1865 was 37 years old and three 
or four managérships had ihtervened. "The Chetti temples or’the 


cowledars has since 1897 been alienating parcels of land for building : 


purposes and building had: been: begun. Thandavarya’s suits of 
1900 did noi. challenge the cowle as béing then invalid though , 
upon the footing that it ‘still subsisted the adits were misconceived. 

The defendants to those suits were sued as trespassers and not as 
(persons having taken title under the-cowle. It wis the defendants 
who set up the cowle. They set up also that by acts of posses- 
gion the cowledars had added by prescription to their rights under 
the cowle—most probably a vain contention, but the case made by 


Thandavaraya wos that.they had nd ‘registered trankférs from the 


cowledara, and that the cowlé did: not authorise building. The 
guits were dismissed on the ground that as the cowle subsisted the 
plaintiff had no Zecws standi to.sue in 'ejectment whether the 
defendants were trespassers or not The cowledara were not 
impleaded at alL 

When Nataraja succeeded in 1902 the firat thing that happened 
was that he was substituted for Thandavarya in the suits shortly 
before the trial Court gave judgment dismissing them on the ground 
that the permanent cowle subsisted—e finding which was repeated 
in November, 1903, by the District Judge. Natareja took the case 
no further. We hear no more of any objection by him whether on 
the score of building operations or otherwise, During his tenure of 
office—or rather his de facto managership—from rgos to 1913 
the cowledars continued to make alienations of sites for building 
purposes and buildings were from time to time erected under the 
cowle, as is proved by the defendants’ witness Periyanan Chetti, 
That these events conld encapa ihe knowledge ‘or attention of 


*" 
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Nataraja cannot reasonably be suggested. The evidence in the case 
as contained in the paper book before their Lordships does not 
make clear whether the lease of the two villages given by Thanda- 
. varya to Raman Chetty continued in the time of Nataraja nor does 
. the proof of payment of the cowle rent by the Chetti temples in 
Nataraja's time extend backwards beyond 1908. 


The plaintiffs are in mo stronger position if they try to repudiate 
Nataraja as not being ‘de jure the manager: this indeed would 
establish the defendants’ case, The question for decision is as 
to the proper inference to be drawn from these facte—whether it is 
that Nataraja, knowing of tbe infirmity of the cowle, accepted the 
cowle rent as payable in respect of a new tenancy which it was in his 
power either to create for the period of his own managership or 
to create for & shorter period and to continue from time to time, 
or whether on the other hand it is that he accepted it as payable 
in respect of à permanent right which it was no longer in the power 


of bis temple to repudiate. Their Lordships are of opinion that 


* the latter of these alternatives is the only one of which the facts 
permit. There is no doubt that from 1902 until the original plain- 
tiff in these suits was appointed Receiver in 1917 the position of 
the cowledars in no way altered: their adverse possession under 
the cowle thus extended over twelve years. The claim to eject the 
defendants fails in all the suits, 

Their Lordships will humbly advise His Majesty that these 
appeals should be dismisse?. The appellants must pay the 
costs, : 

H. S. L. Polak & Co: Solicitors for the Appellants. 


Douglas, Grant & Dold: Solicitors for the Respondents. 
B, P. KX. Appeals dismissed, 
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PRESENT: Lord Thankerton, Sir Shadi Lal and 
Sip George Rankin. 


. SRIMANT CHOTA RAJA SAHEB MOHITAI aZas 
CHIMMA SAHEB ee 


v. 


S. SUNDARAM AYYAR AND OTHERS. 
[ON APPEAL FROM THE HIGH COURT or JUDICATURE AT MADRAS. | 


Gift —Heir — Government grant-—Const:uctien— Next — heirs — *Or failing 
her", 

Where the Government passed an order dealing with the estate of the late 
Raja of Tanjore in the following terms 1— 

“The estate will therefore ba made over to the senlor widow who will have 
the management and control of the property, and it will be her duty to provide 
In a suitable manner for the participative enjoyment of the estate In question, 
by the other widows—her co-heirs. On the death of the last surviving 
widow, the daughter of the late Raja, or falling her the next heirs -of the late 
Raja, lf any, will inherit the property. 9 - . 


Held: (1) the words *'oe failing her" mean failing her survivanoe at the 
death of the last surviving widow ; 


(2) the words “next heirs’’ mean nearest heirs at the time when the 
succession opens on the death of the last surviving widow ; 


(3) no gift ls expressed In favour of the daughter until the death of the 
last surviving widow, and no right vested in her untl! she survived that period ; 
the daughter, on survivance, would come in asa named heir, and the preceding 
gift to ber does not affect the legal order of successlon denoted by the words 
“next heirs", 


Privy Council Appeal No. 111 of 1938 froma judgment and 
decree of the High Court of Judicature at Madras, (Séencer 
O. C. J. and Sastri, J.) dated 21st January, 1924, modifying a judg- 
ment and decree of the Subordinate Judge of Tanjore, dated rst 
July 1948 and made in the Interpleader Suit No. 25 of rgra2. 


The construction of a Government grant, dated the arst 
August, 1863, is in issue in this appeal and the main question 
for determination is whether on its true construction the appellant 


is the person entitled to certain properties which were the subject 
matter ofthe grant. 


P, V. Subba Row for the Appellant: Under the. 
Government grant a right to the estates had vested in 
Muktamba Bai prior to her death in 1885, which passed to 


- 
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her heirs: and the appellant as such heir, is now entitled to the 
whole estate, In any event he is entitled to take as a "next heir 
of the late Rajah.” Rajaram’s descendants and the sons of 
sword wives and their descendants could only come in before the 
daughter, and not as “next heir" which means next after the 
daughter, and therefore they are excluded. Only in case of 
failure of daughter's heirs could the properties go to the “next 
heh? of the late Raja, and the appellant as her heir is entitled 
to the properties. It is necessarily implied that the Government 
intended to exclude illegitimate sons of the late- Raja when they 
speak of the widows and the daughter as the only heirs, though 
they considered the late Raja to be a Sudra, and knew that he 
had left illegitimate sons. 

Visoanathat Sastri forthe Respondents was not called upon. 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—This is an appeal from a judgment and 
decree of the High Court of Judicature at Madras, dated the arst 
January, 1924, which affirmed, subject to a modification, a decree of 
the Subordinate Judge of Tanjore, dated the rst July, 1918, and 
made in an interpleader suit, which was instituted on the 8th July, 
r912, by the receiver and manager of the Tanjore Palace estate, 
in order to have the right of succession to these properties deter- 
mined by the Court, 

Maharajah Sivaji, the last King of Tanjore, died in 185s, leaving 

no male issue. On his death the East India Company, in the exer- 
cise of its sovereign powers, took possession, as an act of state, of 
all his properties, which included the properties in suit. 
_ About a year later, the senior widow of the Rajah, filed a bill in 
equity against the East India Company, disputing the legality of 
the seizure of the private properties of the Rajah, and seeking 
recovery of the same in her right as senior widow of the Rajah. 
The litigation was finally determined by this Board on the 27th July, 
1859, when it was held that the seizure of the properties was an act 
of state, into which the municipal Courts were not entitled to enquire, 
and that those who, otherwise, might have had by law & claim on 
the inheritance of the late Rajah, could have no such claim on 
the properties in the hands of the Government. The case is reported 
in Zhe Secretary of State in Council of India v. Kamackee Boye 
Sakağa (1) which may be referred to for the history of theseixure. It 
is sufficient to quote two passages from the judgment of the Board 
(page 531) which was delivered by Lord Kingsdown, viz. :— 


(1) (1859) 7. Moo. I. A. 476. 
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“The next question is, what is the real character of the act done 
in this case? Was it a seizure by arbitrary power on behalf of the 
Crown of Great Britain of the dominions and property of a 
neighbouring State, an act not affecting to justify itself on grounds 
of Municipal law? or was it, in whole or in part, a possession taken 
by the Crown under colour of lsgal title of the property of tho late 
Rajah of Tanjore, in trust for those who, by law, might be entitled 
to it on the death of the last possessor? If it were the latter, the 


„defence set up, of course, has no foundation. 


It ia extremely difficult to discover in these papers any ground of 
legal right, on the part of the East India Company, or of the Crown 
of Great Britain, to the possession of this Aaj, or of any part of 
the property of the Aajfz4 on his death ; and, indeed, the seizure 
was denounced by the Attorney-General (who, from circumstances 


‘explained to us al the hearing, appeared as Counsel for the Respon- 


dent, and not in his official character for the Appellant), as a most 
violent and unjustifiable measure, The Rajah was an indepsndent 
Sovereign of territories undoubtedly small, and bound by Treaties 


to a powerful neighbour, which left him, practically, little power of 


free action; but he did not hold bis territory, such as it was, as a flef 
of the British Crown, or of the East India Company; nor does 
there appear to have been any pretence for claiming it, on the 
death of the Aaja^ without a son, by any ‘legal title either as an. 
escheat, or as dona vacantia, It should seem, therefore, that the 
possession could hardly have been taken upon any such grounds.” | 

And later, at pige 539 

“With respect to the property of the Æaja, whether public or 
private, it is clear that the Government intended to seize the 
whole, for the purposes which they had in view required the 
application of the whole. They declared their intention to make 
provision for the payment of his debts, for the proper maintenance 


‘of his widows, his daughters, his relations and dependants; but 


they intended to do this according to their own notions of what 
was just and reasonable, and not according to any rules of law to 
be enforced against them by their own Courts," 


After various steps had been taken unsuccessfully to persuade 
the Government to restore the Raj, and, failing that, to make 
permanent provision for the family of the late Rajab, on the aard 
June, . 1862, the Government of India, which had sueceeded the 
East India Company, informed the Government of Madras that 
they sanctioned the relinquish ment of the whole of the landed 
property of the Tanjore Raj in fivour of the heirs of the late 


^ 
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Rajah. In pursuince of these instructions the Government of 
Madras, on the aret August, 1862, passed an order, the material 
part of which is as follows :— 

In Colonel Durand’s letter above recorded the Government 
of India hava furnished their instructions with reference to the 
disposal of the landed property of the Tanjore Raj, regarding 
which this Government addressed them under date the ryth May 
last. Their decision is to the effect that “ since it is doubtful 
. whether the lands in question can be legally dealt with aa State 
property, and since the plea in equity and policy for treating them 
as the private property of the Raja is so strong that it commands 
the unanimous support of the members of the Madras Govern 
ment" the whole of the lands are to be relinquished in favour of 
the heirs of the late Raja. 

3. This question having been settled, it has to be determin- 
ed on what principle the distribution of the property both real and 
p?rsonal shall be made, or in other words, what are the respec- 
tive rights of the Raja’s widows and of bis daughter. The Govern- 
ment have now before them the opinion of the Hindu Law 
officers of the Sudder Court on a question put with a view of 
ascertaining the Hindu Law a8 applicable to the case. 


3. The Law officers differ. The Senior Pandit is of opinion 
that the real property should go to the widow who has a daughter, 
and if there be no widow having a daughter, then the real property 
as well as the personal property should be divided among the 
widows in equal shares without any regard to seniority. The 
Junior Pandit holds that the -senior widow should succeed to the 
enjoyment of the whole of the property both real and personal, 
being at the same time responsible forthe maintenance of the 
others. 

4. The Governor in Council concurs in the opinion of the 
Junior Pandit which, he observes, is in accordance with the pro- 
visions of the Hindu Law as sanctioned by several decisions of the 
Sudder Court. In the decree pasted by that Court in Appeal 
Suit No. 5 of 1824 printed at page 454 of the rst volume of 
“Selected Decrees”, and in that passed in Appeal Suit No. rz of 
1835 printed at page 4o of the second volume, the principle that 
where there are no male heir, the senior widow is entitled to 
succeed to the management of the Estate, both real and personal, 
is distinctly recognized. The Senior Pandit admits that the rights 
of the widows, according to his construction of the law, whereby 
they are geverally declared to be entitled to an equal share of 
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. the real and personal property, are limited to the use of 


it during their lifetime, that they cannot alienate it, and that 
on the death of the widows it goes to the next heir of the husband. 
It is obvious that such a distribution of the property, as the Senior 
Pandit contends for, would greatly- endanger its security and the 
rights of those next.in succession, On the other hand, the recogni- 
tion by the law of a senior widow who during her life-time manages 
the property providing for the due participation in its proceeds 
by the other widows—her co-heirs, prevents much confusion ' 
and endless disputes, and by limiting the responsibility to a single 
individual gives greater security to the property itself. 

5. The Senior Pandit refers to an opinion given by himself and 
by the Junior Pandit in reply to a question put to them on the 
22nd October 1855 which it appears to the Governors in Council, 
exactly meets the case now under consideration. The opinion in 
question 1s referred to by the Senior Pandit with the view of showing 
that the Junior Pandit did not always hold the opinion for which 
he now contends, but it appears to the Government to tell just the 
other way. Inthe opinion referred to it is not suggested that the 
property should be divided, but it declared (and no distinction is 
made between real and personal property) that it vests first in the 
widows and after their deaths isto beinherited by the daughter. 
This, the Governor in Council conceives, is strictly in accordance 
with the principles of Hindu Law as expounded by the Court of 
Sudder Adawlut in the decrees already teferred to, and with the 
evidence adduced in, snl decision given by the Supreme Court 
in the suit instituted against the Government by Kamakshi Bai ; 
and by tbis principle the Government must be guided in dealing 
with the estate of the late Raja of Tanjore. The Estate will therc- 
fore be made over to the senior widow who will have the manage- 
ment and control of the property, and it wil be her duty to 
provide in a suitable manner for the participative enjoyment of 
the Estate in question, by the other widows—her co-heira. On the 
death of the last surviving widow, the daughter of the late Raja, 
or failing her the next heirs of the late Raja, if any, will inherit 
the property. 

6. The Governor in Council directs that the Government Agent 
at Tanjore will communicate this decision to the widows and 
daughter of the late Raja, and will take steps to place the senior 
widow in possession of the property, both real and personal, 
impressing upon her the responsibility which will attach to her both 
in regard to her conduct towards her co-heira and for the security . 
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of the property. She will, of course, be required to-give a receipt 
for the whole of the persone! property on being placed in posses- 
sion of it. 

The decision of the present appeal depends on the proper 
construction of the terms of the grant at the end of para- 

graph 5. 

At his death in 1855, Sivaji Rajah was survived by (a) sixteen 
widows, of whom Kamaksbi Bai was the senior widow, (6) his 
mother, (¢) two daughters by a predeceased wife, Rajes Bai, married 
to Sakharam Saheb, who died in 1856, and Muktamba Bai, married 
to Sakharam Saheb after her sisters death, and (4) forty sword wives 
and six sons by six of them. 


The present question arose when the succession opened 
on the death of the last widow, Jijamba Bai Saheba, on the 


3rd May, 191a. The parties now claiming tbe right to the 
estates are: 


First, the appellant, defendant No. 3, who claims to be the 
adopted son of Sambu Singb, who was adopted by Muktamba Bai, 
who died without issue in 1885, 


Second, respondent No. 2, who was original defendant No. 1, 
but is now deceased, and whose reprerentatives have been subs- 
tituted for him, and respondent No. 3, original defendant No. a, 
but who is now insolvent and is represented "by the Official 
Receiver, West Tanjore, respondent No. 21. Defendants Nos. r 
and 2 were the two sons of Rajaram, who was adopted by Kamakshi 
Bai, the senior widow of Sivaji in 1863, 


Third, various respondents, who either are or represent original 
defendants Nos. 4 to 11, and are the parties entitled to the shares 
of the sons of the sword wives of Sivaji 


The appellant maintains (1) that, under the grant of the arst 
August, 1862, a right to the estates had vested in Muktamba 
Bai prior to her death in 1885, which passed to her heirs, and 
that he, as such heir, is now entitled to the whole estate, and (2) 
that, in any cvent, he is entitled to take asa "next heir of the 
late Rajah”, In view of the concurrent findings of the Courts 
below, he no longer cballenges tbe right of the sons of sword 
wives to share in the inheritance, but he maintains that Rajaram's 
descendants:and the «ons of sword wives and their descendants 
are excluded either (a) on the ground that “next heir" means next 
after the daughter, and that they could only come in before the 
daughter, or (/)on the ground that, in view of the surrounding 
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circumstances'at the time of the grant, the intention of the Govern- 
ment to exclude them ought to be implied in the grant. 

Whbile the adoption of the appellant by Sambu Singh is 
challenged by the respondents, their Lordsbipe, in considering 
the contentions of the appellant, will assume that it has been 
established. 

Both the lower Courts bave rejected the appellants com 
tentions ; the High Court oply modified the decree of the 
Subordinate Judge as regards the share of the estate falling to the 
sons of sword wives and their descendants. 

Their Lordships find no difficulty or ambiguity in construction 
of the grant ; in their opinion, no gift is expressed in favour of the 
daughter until the death of the last surviving widow, and no right 
vested in her until she survived that period, and the words “or 
failing her" mean failing her survivance at the death of the last 
surviving widow. This also makes cl«ar that “next heirs” means 
nearest heirs at the time when the succession opens on the death 
of the last surviving widow. The daughter, on survivance, would 
coms in as a named heir, and the preceding gift to her does not 
affect the legal order of succession denoted by the words “ next 
heirs," 

As regards the surrounding circumstances, from wbich the 
appellant seeks to imply an iatention to exclude Rajaram and bis 
descendants and the sons of sword wives, their Lordships agree 
with the views of the High Court on this point, but they would 
also add that the stronger and more compelling that these cir- 
cumstances were, the more striking would be the unqualified 
terms of the grant, which negative the possibility of making any 
such implication. 

Their Lordships are therefore of opinion that the appeal fails, 
and should be dismissed with costs, and that the decree of the 
High Court should be affirmed, and they will RESI advise His 
Majesty accordingly. 

Harcid Shephard + Solicitor for the Appellant. 

G. K. Kannepalli : Solicitor ‘for the Respondents Nos, 1—3. - 


H. L. S. Polak & Co.: Solicitors for Respondents Nos. 6, 7 
and 20. 


ERE ee Appeal dismissed: 
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PRESENT: Zord Alness, Sir Shadi Lal and Sir 
Georgs Rankin, 


LALA KUNDAN LAL AND ANOTHER 


4 


p. 


MUSAMMAT MUSHARRAFI BEGAM AND OTHERS. 
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Morigage—Altestation - l'urdamashin executani~mDus attestation" In the 
presence of the execulant —Morigage executed by burdamashin woman for 
husbands benefit- Naiure of transaction — understood —Independeni 

- advice —Onus of prof — Trama/er of Property Act (IV of i882, as 
amendsd by Acts XXVII of 1926 and X of 1927), Sees 3 


In a suit brought to enforce the terms of a registered mortgage deed executed 
by the defendant who was an illiterate purdanashin lady, the defendant pleaded 
that her thumb mark was affixed on the document by ber husband, no one oise 
being present except themselves and some domestic servants, and that she affixed 
her thumb mark on that occasion inslde the purdah, but denied that the document 
was at any time read over to her by anyone The defendant put the plaintiffs 
to proof of the mortgage deed, ang the following two questions arose for con- 
sideration :—(1) Whether the plaintiffs hava g ven sufficlent proof of due attesta- 
tion to satisfy the terms of Transfer of Property Act (1882) Section 3 ; and 
(a) Whether the plaintiffs have given sufficient proof in the case of an illiterate 
purdanashin lady that she thoroughly comprehended and deliberately of her own 
free will carried out the transaction. On the first question : 


Held, that whether a witness sigos his name in the presence of the execataut 
is in each case a question requiring full consideration of the whole circumstances ; 
and that it is clear enough in the circumstances of this case that the defendant if 
she had been minded to see the witnesses sign could have done so even if she 
did not actually see them through the curtain. 


Newton v. Clarke (1), approved of and app'led. 


Held, On the second question, (1) the burden of proof is upon the plaintiff to 
establish that the effect of the mortgage deed was brought home to the mind 
of the defendant; (2) this burden is not discharged by the mere fact that the 
defendant's evidence has to be rejected, nor isit discharged by mere proof of 
execution of the deed by her ; (3) upon the evidence, It was not necessary for the 
plaintiff to produce evidence that the defendant had advice independently of her 
husband and it was abundantly clear that she had advice Independent of the 
plaintiffs ; (4) the law is not to be so interpreted or applied as to make it impos- 
sible for a purdanashin to give security for her husband's benefit. 


Farid-un-nissa v. Muhhtar Ahmad (2), referred to. 


(1) (1839) a Curtis 320; 163 E R. 425... 
(a) (1625) L, R. ta 1. A. 242 (70) ; 4a C. L. Je 531, 
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hs Privy Council Appeal No. c2 of 1934 from the judgment and 
196. decree of the Chief Court of Oudh ( W. Hassan C.J. and Smith, /.), 


Lala Kundan La} Gated 27th April, 1933 which reversed the judgment and decree of 

PROS TIA the Subordinate Judge of Partabgarh, dated 7th September, 1931, 

rafi Begam. and dismissed the appellant’s suit to enforce a mortgage bond 

xS executed on 8th September, 1924 by the respondent,a purda- 
nasbin, and her late husband, in favour of the appellants. 

The facts appear from the judgment of their Lordsbips. 

On the question of independent advice, the Subordinate Judge 
stated in the course of his judgment “Independent advice is not 
essential. It may or it may not be required and this depends upon 
the circumstances of each case. The defendant is an illiterate 
purdanashin lady, but she is of average intelligence. The deed was 
read out and explained to her sufficiently. The bulk of the con- 
sideration was due from her husband and ste was apprised of this 
fact sufficiently, Her husband was present and £o was her agent 
Fida Ali present when the deed was executed, she-was hale and 
hearty when the deed was executed. Under these circumstanc’s 
it was not necessary on the part of the plaintiffs, to produce 
evidence of independent advice. ” 

A. M. Dunne, K. C. an] Abdul Majid for the Appellants: It 
was established that the defendant put her thumb mark in the 
presence of the attesting witnesses. The altesling witnesses signed 
the mortgage deed in the presence of the defendant and the attesta- 
tion so made complied with the terms cf rection 3 of the Transfer 
of Property Act. There was no suggestion or issue raised that the 
attesting witnesses did not sign the deed in Ler presence or were 
not visible. The point that the deed was not executed and attested 
in accordance with the terms of the statute was never put in issue 
by the defendant and no evidence was directed to that end, viz, 
the condition of the curtain and whether the attesting witnesses 
were visible to the defendant when they signed the deed. The 
finding of the Chief Court that the deed was not intelligently 
executed is quite contrary to the body of evidence which was 
accepted by the Trial Court and which proves that the defendant 
understood what she was doing, the deed being read twice to her, 
once in the presence of her agent, who never went into the 
witness box, and before the attesting wilnesses signed in her pre- 
gence across the curtain, and again before the document was 
registered by the Registrar and attested by another set of attesting 
witnesses at tbe time, On the necessity for independent advice 
it must turn upon the particular facts of the case, Where you have 
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R case such as this in which the husband bas made over these 
properties to her as a gift in place of her dower and hé explaining 
hia position and she also requiring money for the purpose of paying 
Government revenue, and she being a woman of sufficient intelli- 
gence to appreciate her acta, in such circumetances independent 
advice is not essential. Referred to Farid-un-nissa v. Mukhtar 
Ahmad (1) and Sheoprasan Singh v. Munshi Narsingh Sahay (a). 
L. De Gruyther, K. C. and J, M. Pringle (or the Respondent: 
The bond was not properly attested, having regard to the definition 
of attestation contained in section 3 of the Transfer of Property Act, 
The appellants have not proved that the mortgage bond was duly 
executed and attested in the presence of the executant. English 
Wills Act, 1837, section 9 ; Newton v. Clarke (3); Jn the goods of 
Edward Colman (4); Norton v. Basett (5); Inthe goods of Mary 
asd Kilkch (6); du the goods of Benjamin Hughes (7); Brown v. 
Shirrow (S) The deed was not intelligently executed by the 
defendant. Under the general law the onus is on the appellants 
to establish affirmatively that the respondent folly comprehended 
and freely assented to the terms of the mortgage bond. Ansoda v. 
Bhuban Mohini (9); Sajjad Hussais's cage (10); Farid-um-missa v. 


Mukthar Ahmad (11); Yara Kumari v. Chandra Maule- 


skwar (1a). 

In the present case the general onus is increased by the special 
nature of the terms of the mortgage bond. The appellants have 
failed to discharge that onus. 

J. M. Pringle for the Respondent refers to Badialannessa 
Bibe v. Ambica Charan Ghosh (3) 

Dunne, K. C. replied. 

Their Lordsbips' judgment was delivered by 

Sir George Bankin :—The plaintiffs appeal from a decree of 
the Chief Court of Oudh dated 27th April, 1933, which set aside 


. (1) 31925) L. R. ga IL A. 342 (350) ; 42 C. L. J egi (538) ; IL. L. R. 47 


All. 703 
(2) (1992) ss C. L. J. 333; /6 C. W. N 597. 
(3) (1839) 163 E. R. 425. (4) (1842) 163 E. R. 674. 
(5) (1856) 164 E. R. 569. (6) (1864) 164 E, R. 1399. . 
(7) (1887) 56 L. J. N. S. (Probate) 71. (8) [1902] L. R. Probate 3, 


(9) (1901) L R. 281 A 71 (74, 76) ; I. E. R. 28 Calc. 536. 
(10) (1912) L. R. 391. A. 156 (160) ; I. 
(11) (1925) L. R. ga I. A. 341 (344) ; I 

535). 
. (fa) (19390) L. R. 581. A, 450 ; 54 C. L. J, 431, 


(13) (1914) (8 C, W. N 1133. 


34 All. 455 ; 16 C. L. i 613. 


L. 
L.R 
L. R 47 All. 703 ; 42 C. L. J. 521 
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nos & preliminary mortgage decree grant ed to them by the Subordinate 
1936. Judge of Kheri date! 7th September, 193r. The suit was brought 


Lala Kündan Lat OP the 24th February, 1931, to enforce the terms of a registered 
v. mortgage deed dated 8th September, 1924. Defendant No. 1 
docu cad Musammat Musharrafi Begam was the cnly contesting defendant 
Sir MEOS s and will be referred to herein as the defendant. She was described 
2 ` in the plaint as being of about 40 years of age. The date of her 
marriage does not appear but it appears that at the time of her 


marriage her husban! Mohammad Abul Bashir Khan agreed to pay 
her dower of Ra. 59,000. 


By deed dated the oth February, 1920, executed at a time when 
the defendant’s husband had incurred a certain number of debts, 
though it is not shown that he was then insolvent, he transferred 
to her five villages in lieu of the promised dower. The villages, 
even if allowance be made for encumbrances subsisting thereon, 
appear to have been well worth the eum of Rs. so,oco, The 
mortzage sued upon is dated 8th September, 1924, and covers one 
only of thé five villages—viz Sheopuri. It is for the sum of 
Ra, 12,500, Rs. 3,500 being received frem the plaintiff Kundan Lal 
and Ra. 4,000 from the plaintiff Ram Charan. In all some Ras. ggo 
were paid in cash at the time of execution of the mortgage. 
Rs 3,332 went in satisfaction of a promissory note executed by the 
cefendant and her husband in 1928 Rs 2,500 went in payment 
of Government revenu2: of this sum approximately Rs 2,000 was ` 
due in respect cf Government revenue upon the defendant's prc- 
perty. Itis not necessary for the present purpose that their Lord- 
ships should make a more detailed reference to the particulars of 
consileration set forth at the end of the deed. The deed itself 
recites the deed of gift dated the oth February, 1920, that the 
husband is liable for the amounts therein specified, and has not 
sufficient property left with him to pay the same, “and besides this 
the executant No. 1 also (that is the defendant) stands in need of 
Rs, 3,055/6 for the payment of Government revenue and to meet 
her other necessary expenses, and the executant No. r wants to free 
the executant No. a (that is the husband) from his debt.” The 
terms of the loan are that the money should be re-paid within six 
months with interest at 1 per cent. per month, and that if not paid 
on tke expiry of six months the interest should be computed with 
six monthly rests, It is stated that there was already a mortgage on 
the property for Rs. 14,000. The deed concludes “ Executant 
No. r has fully understood the contents of the mortgage deed 
through her husband and has taken legal advice also for i, Execu- 
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tant No. r has in no way been deceived in executing this 


deed, n " 

Tibe scribe Behari Lal signed the deed as such. He was dead 
at the date of the suit. Mohammad Abdul Bashir Khan signed 
his name and put bis thumb mark. The defendant put her thumb 
mark. The witnesses to the execution by both were Pandit Deo 
Nath and Badri Mahto, both of whom signed their names as 
witnesses, The document purports to have been registered on the 
same date namely 8th September, 1924, at the residence of the 
defendant and her husband in village Behtia by one Niamat Ullab, 
Sub-Registrar, Lakhimpur. The Sub-Registrar has noted ''The 
condi'ions laid down in this deed have been read out and fully 
explained to the lady executant,” There is also an endorsement 
to the effect that execution and completion of the deed was 
admitted: in the case of the lady that she herself “admitted it from 
her own mouth in a loud wice from behind the screen in the dalan 
facing east inside her house and realised Rs, 32-13-3 from Kundan 
Lal, mortgagee and Rs. 512-7-9 from Ram Charan, mortgagee, in 
cish b fore me.” Tt is stated that the lady was identified to the 
Sub-Registrar by Ali Mohammad Khan and S*^eikh [badullah, who 
are described as nephew and tutor respectively. The endorsement 
is signed Ly the husband and the defendant’s name is put thereto 
by the pen of Qadar Ali together with her thumb impression. - Ali 
Mohammad Khan and Sheikh Ibadullah have also affixed their 
signatu-es, 

The defendant put the plaintiffs to preot of the mortgage deed 
and the two questions which arise for corm 'eration upon tbis appeal 
are : (1) whether the plaintiffs bave given sufficient proof of due 
attestation to satisfy the terms of section 3 of the Transfer of 
Property Act "and each of whom has signed the instrument in the 
presence of the executant.” (2) whether the plaintiffs have given 
sufficient proof in the case of an illiterate purdanashin lady that 

she thoroughly comprehended and deliberately of her own free 
“will carried out the transaction, 


By her written statement the defendant admitted tbe execution 
of the deed by herself, but pleaded that she was incapable of under- 
standing any transaction and that she affixed her thumb impression 
on the deed without understanding it and without obtaining inde- 
pendent advice at the instance of her husband who was actuated 
with selfish motives and in the absence of witnesses. She made 
the case that her husband had represented to her that the deed was 
merely to raise money to the extent of some Rs, 1,995 which was 
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necessary te pay the Government revenue upon her own property, 
She pleaded that she had no knowledge that any other considera- ' 


tion money was being received beyond Rs, 1,995-12-0, According- 
ly issue No. I was framed as follows :— 


"Did the defendant No. 1 execute the mortgage deed in suit 
after understanding its import and its effect on her interest with 
independent advice and in presence of the attesting witnesset?" 


The defendant was examined on commission and gave her 
evidence on the and September, 1931, after the plaintiffs’ witnesses 
had been heard by the learned Trial Judge. Her case was, and 
her evidence was, that her husband told her that it was necessary 
to'raisé a loan of about Rs. 2,000 to pay Government revenue on 
her property; that in the z2nana of their house he came to her 
with the dced in suit, aid that he had managed to raise a loan, and 
took ber thumb mark on the document there and then, no one 
being present except themselves and some domestic servants, She 
admitted that the document was registered and said that she affixed 
her thumb mark on that occasion inside the purdah, but denied 
that the document was at any time read over to her by any one. 
This case made by the defendant sufficiently explains the conclu- 
ding words of issue No 1 above set forth. 


It was, however, obligatory upon the plaintiffa to give due proof 
of the mortgage deed and they claim to have done so by the evi- 
Cence of the two attesting witnesses Deonath and Badri, who have 
been believed by both the Courts in India. They were called and 
deposed t» the following elect: That on the 8th September, 1924, 
the defendant was in a room from which opened out a courtyard ; 
that the room had what is called a 4idwari, namely three door open- 
ings or arches leading to the courtyard ; that a curtain was slung 
across one of them at least, namely the one behind which the 
defendant was, That her husband, the two witnesses, the two 
plaintiffs, Fida Ali, agent for the defendant and for her husband, 
Ibadullah and Ali Mohammad were present, being seated on a 
tnkhat or platform placed about 4% feet in front ofthe curtain. 
That the scribe Behari read out the deed and that the defendant 
then asked Fida Ali if that was the very deed a draft of which he 
had got prepared by Mr. Samiullah of Lakhimpur ; that Fida Ali 
said "Yes" and that the defendant said she accepted what was 
written and put her hand out of the curtain at the request of Ali 
Mobammad and made her thumb mark on the deed in sight of 
the witnesses. The evidence of Deonath and Badri is that the 
defendant's husband then signed and that thereupon they them- 
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selves signed as attesting witnesses. Both witnésses say that this 
was done in the presence of the defendant and her husband- Their 
evidence is that the Sub-Registrar who was in attendance was then 
brought forward ; that he asked the defendant if she understood 
the purport cf the deed, giving some explanation to the effect that 
Sheopuri was being hypothecated for Rs. 13,500 repayable in six 
months with 1 per cent. per mensem interest ; that he read out 
the deed to her and asked her if she accepted the terms ; that 
she said yes. The cash consideration of Rs. 530 was paid in the 
presence of the Sub-Registrar by being given to Fida Ali, who gave 
them to the defendant by placing them inside the room where she 
was, 

Before the Trial Judge no exception appears to have been taken 
to this evidence so far as regards the question of due attestation. 
The contention that even if the plaintiffs witnesses be believed the 
signature of the witnesses was not put in the presence of the defen- 
dant by reason of the curtain or purdah was not raised in the Trial 
Court at all The plaintiff! witnesses were not cross-examined 
to show that by reason of the purdah the defendant had na oppor- 
tunity of seeing and noticing the attestation being carried out. The 
grounds of appeal to the Chlef Court contain no such suggestion. 
Ground 4 is somewhat inconsistent with any such contention as it 
says that the Lower Court should have found that the executant is 
not liable for a larger sum than Rs 1,995.12.0 under the deed in suit. 
The learned judges of the Chief Court, however, while saying that 
they saw no reason to reject the evidence of the plaintiffs’ witnesses 
Deonath and Badri, took the view that the curtain which was 
described in the evidence as thin, was really thick, and that, as it 
was not shown that the defendant had her attention called to the 
fact that-Deonath and Badri were signing the deed as witnesses, 
they could not be held to have signed the deed in her presence. 
Their Lordships are of opinion that this view cannot be sustained, 
Having regard to what was put to the plaintiffs witnesses in cross 
éxamination it was not reasonable that any such contention should 
be raised before the Appellate Court for the first time. No ques- 
tion whatever bearing upon this point was put to Deonath but in 
Badri’s cross-examination the following passage appears:-—“The 
curtain was very thin and the outsiders could not see the person 
inside,” 

The learned Judges who took the evidence down in English, 
though it was given by the witnesses in the vernacular, refers in 
his judgment to this curtain saying " Ali Mohammad went inside 
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the room in which defendant No. r was sitting behind a thin 
curtain.” The learned Judges of the Chief Court had no subs- 
tantial ground for supposing that the word ''thin " was a mistake 
for “thick ", nor was any reasonable enquiry directed at the trial 
to the question whether a person inside looking against the light 
could not see through the curtain. The whole object of the method 
employed in the staging of this ceremony was that the defendant, 
though her face should not be seen, should be made aware of what 
was being done. It is only reasonable to treat the evidence given 
by the plaintiffs as sufficient evidence for this purpose. A number 
of cases have been cited to their Lordships from the English 
reports where a similar question has been considered under the 
English Wills Act of 1837. Whether a witness signs ] is name in 
the presence of the executant isin ezch case a question requiring 
full consideration of the whcle circumstances. Their Lordships 
think that the case of Newton v. Clarke (1), where tbe statute was 
held to have been satisfied, is as near to the present cate as any 
ofthe English cases. It is clear enovgh that the defendant if 
she had been minded to ste the witnesses sign could have done 
so even if she did not actually cee them through the curtain. On 
this point, therefore, the appeal succeeds. 


There remains, however, the important and difficult question 
whether the evidence given by the plaintiffs in this case was 
sufficient to show in the case of an illiterate Purdanashin woman 
that she g&ve an intelligent and free consent to the mortgage deed. 
The learned Subordinate Judge was of opinion upon a considera- 
tion of the defendant’s evidence. on commission that she was, 
though illiterate, of average intelligence and that the language of 
the deed was quite mmple and intelligible to a lady of the type of 
the defendant. He was of opinion that the deed was read out and 
explained to her sufficiently and that she was sufficiently apprised 
of the fact that tbe bulk of tbe money borrowed was for her 
husband's debts. Fida Ali no doubt was her husbenü's agent as 
well as her own. The husband having died on the 7th April, 1927," 
Fida Ali continued as the defendant's agent, The learned Sub- ` 
ordinate Judge was impressed with the fact that Fida Ali was not 
called at the trial as a witness. In the circumstances he did not 
think that it was necessary for the | laintiffs to produce evidence 
that the defendant had independent advice, that is to say advice 
independent of her husband ; and it is abundantly clear that she 
had advice independent of the mortgagees. The learned Judges 

(1) (1839) a Curtis 320; 16 E. R. 42s. 
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of the Chief Court, however, took the view that it was unlikely that 
the appellant would be willing to mortgage her own property for 
her husband's debt, although she &nd her husband were on 


affectionate terms. "They did not think the transaction was such as ' 


she could have intelligently entered into. Her question whether 
the deed conformed to the draft settled by the lawyer of Lakbim- 
pur was taken by them to show that when the document was read 
Out to her by the scribe she was not applying her mind to its 
contents In the result they refused to find that thero was 
intelligent execution by her of the mortgage deed in suit. Both 
Courts agree, however, in rejecting the defendant's story that she 
executed the deed in the zenana in the absence of any witnesses 
from outside and upon mis-representation by 'the husband to the 
effect that it was a deed for Rs 20,000 only. Now there was 
certainly a burden upon the plaintiffs to establish that the effect 
of the deed was brought home to the mind of the defendant and 
the mere fact that the defendant's story of deception by her hus 
band has to be rejected does not operate to discharge this burden. 
Nor is it discharged by mere proof of execution of the deed by her. 
On the other hand their Lordships cannot doubt upon the evidence 
that the lady was well aware that she was executing & mortgage 
deed ; that she was executing it for a sum of Ra, 12,500; and that 
as to the bulk of this sum she was doing so in order to discharge 
her husband’s debts and not her own. The nature of the tram 
zaction, though in part altruistic, cannot be described as one which 
she could not intelligently have entered into, as the Chief Court 
thought. Having received a large property from her husband 
she may very well have thought that in addition to borrowing 
money which was required on her own account she would come to 
her husband’s help to the extent of some seven or eight thousand 
rupees. The terms upon which she and ber husband lived make 
it quite likely that this should have been her settled determination 
and that the sacrifice, such as it was, was a willing sacrifice on 
her part. Lord Sumner in giving the judgment of this Board in 
the case of Fasid-ua-nissa v. Mukhtar Ahmad (1) said :— 
"Independent legal advice is not in itself essential: Ka 
Bakhsh Singh's case (2) After all, advice, if given, might have 
been bad advice, or-the settlor might have insisted on disregarding 
it The real point is, that the disposition made must be substan- 
tially understood and must really be the mental act, as its execu 


(1) (192€) sa L A. 342 (350) ; L. L. R. 47 All. 703 ; 48 C. L. J. sat (538-539). 
(2) (1913) L. R. 411. A. 23; L L. R, 36 All. 81 ; 19 C. L. J. 172. 
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tion is the physical act, of the person who makes it; Wajid Khan's 
1936. case (1); Sunmifabala Debis case (a) The appellant clearly had. 
no such advice, nor is it contended that she had. If, however, 


Lala fanden Lal i i ; 
the settlor’s freedom and comprehension can be otherwise 
Munonat Moshar established, or if, as is the respondent’s case here, the scheme and 
S Ber Rede: substance of the deed were themselves originally and clearly 


md NA conceived and desired by the settlor, and were then substantially 
embodied in the deed, there would be nothing further to be 
gained by independent advice. If the settlor really understands 
and means to make the transfer, it is not required that some- 
one should have tried to persuade her to tbe contrary. 
Again, the question arises how the state of the settlor's mind 
is to be proved. That the parties to prove it are the parties who 
set up and rely on the deed is clear. They must satisfy the Court 
that the deed bas been explained to and understood by the party 
thus under disability, either before execution or after it under 
circumstances which establish adoption of it with full knowledge and 
comprehension : SudisA LaPs case (3) ; Sbamóati Koeri’s case (4) ; 
Sajjad Husaim's case (5). 

Às the defendant's evidence was given on commission their 
Lordships are in no worse position than the Chief Court in coming 
to a conclusion whether the view taken by the Trial Judge of the 
defendant's capacity to understand business was correct, They 
think the learned Trial Judge came to a very just estimate of the 
lady’s ability and intelligence. They see no reason to doubt that 
the Sub-Registrar discharged bis duty to the best of his ability and 
satisfied himself that the lady's free consent went with heract 
in executing the deed. The law is notto be so interpreted or 
applied as to make it impossible for a purdanasbin to giva security 
for her husband's benefit: this would be to convert a principle 
of protection into a disability. It is clear enough that before the 
Trial Court learned counsel for the defendant made no case of 
undue influence by the husband. It is noticeable that apart from 
the untrue story of deception by the husband as tothe amount 
of the loan which was being taken there is nothing in the defen- 
dant’s evidence to indicate that unfair insistence, threats, over- 
bearing conduct or other undue influence was used or attempted 
by him to obtain her signature to this deed. The Chief Court 


(1) (189) L. R. 18 I A. 144, 148 ; I. L. R. 18 Calo. sas. 
(a) (1919) L. R. 46 I. A. ; 
(3) (1881) L. R. B I. A. 39, 43; L L. R. 7 Calc. ags, 
- (4) (1902) L. R. 29 1. A. 127, 131 j I. L. R. 39 Calc. 664. 
(S) (1912) L. R. 39 I. A. 156; RI. R 34 All. ee L. J. 613. 
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were not satisfied that her intelligent assent went with her exec, 


tion of the desd. Their Lordships think, however,’ that the proof 
given was sufficient and that the learned Subordinate Judge took 
a correct view both of the law and of the facts. "Their Lordships 


will humbly advise His Majesty that the appeal should be allowed, 


the decree of the Chief Court set aside and the ‘decree of the 
Subordinate Judge of  Kheri restored subject to the following 
modifications, namely: that in lieu of the 7th March, 1932, as 
the date when the defendants ars to pay into Court the sum of 
Ra, 31, 540-3-9, the 7th September, 1936, should be substituted, 
and that in lieu of that sum the amount due on the 7th September, 
1936, fcr principal and interest according to the mortgage deed 
together with the costs awarded by this judgment be inserted in the 
decree by the Chief Court. The defendant No. r must pay the 
plaintiffs’ costs in the Chief Court and of this appeal. 


H. S. L. Polak & Cos: Solicitors for the Appellants. 
Watkins & Hunis : Solicitors for the Respondent. 


S, P. K. l Appeal allowed, 
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An advocate, engaged to defend two brothers in a sult instituted against them 
by one B, submitted an application to the District Judge, stating that he had 
been paid only a portion of his fee, and that "1f my clients will execute, in my 
favour, a promisscry note for the amount of the remaining fee, I shall, according 
to law, file the certificate of fee and the defendants shall] be entitled to recover 
the same from the plaintiff", and on the mmo day a promumocy note was 
actually executed by the wife of one of the two defendants, who had given her 
a general power of attorney to act on bis behalf ; the promissory nate contained 
a promise by her to pay on demand the balance of the fee due to the advocate, 
The promissory note was produced before the District Judge who placed it upon 
the record of the case; and the Advocate filed a certificate, stating that he bad 
recelved Rs. 140 lo cash and Rs. 7935 "by means of promissory note". The 
suit against the defendants was dismissed with costs, and in the decree dismissing 
the plaintiffs claim ibe balance of the fee due to the Advocate was included in 
the amount of the costs to bs pald by the plaintiffs to the defendants. The 
plaintiff took no objection to this decres, either at the time of taxation of costs 
in the trial Court, ot in the appeal which he preferred to the High Court on 
the merits of the case, which was ultimately dismissed for want of prosecution ; 
and it was not uptil two years later that the plaintiff applied to the District 
Judge for an amendment of the decree on the ground that the advocate had filed 
a certificate for fee in excess of the amount which could be lawfully allowed as 
costs between party and party, and the balance of the fee due to the advocate 
could not be allowed as costs to the defendants, and that amount should there- 
fore be deleted from the costs payable to the defendants. The District Judge 
overruled the contention but the High Court on appeal allowed the plaintiff's 
application for revision and directed the decree in the suit to be so amended as 
to exclude the amount of the balance of the fee due to the advocate. While the 
plaistif’s application for revision was pending in the High Court, the plaintiff 
invoked the disciplinary jurisdiction of that Court hy making a complaint against 
the advocate, charging him with professional misconduct: ` 

Held, that the chargo of misconduct cannot be sustained sgalnst the advo- 
cate; that the circumstances of the case point to the conclusion that the entry 
la the certificate of the fse promised but not actually paid to him was due toa 
misapprehension of fhe law, and that the advocate did not act disbonestly r 

Held, further, that the Legal Practitioners (Fees) Act of 1936 confers upon a 
legal practitioner the right to recover fees promised by hts client, and does not 
require a legal practitioner to receive the whole of his fee before the hearing of 
the case ; but the Act does not authorise the client to realise that foe from the 
opposite party; that right depends upon tbe rule framed by the High Court, 
which contemplates that only the fee actually pald before the hearing can be 
allowed as costs on taxation. 


Privy Council Appeal No. 100 of 1934 sgainst the judgment of 
the High Court, Allahabad, (Afwherjes, Young and King, 77. ). 

The facts appear from the Judgment of their Lordships, 

J. M. Parikh for the Appellant: On the certificate as it stands 


the Tribunal exonerated the appellant from the charge of fraud, but 
cven supposing the conduct of the appellant was-fraudulent the 
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plaintiff-had had a satisfactory opportunity to challenge the fee 
certificate, and did not. The High Court had no power to make an 
enquiry inasmuch as the Bar Council Tribunal were of opinion that 
the appellant, by including in his certificate the fee promised, but 
not actually paid, to him, was acting under a misapprehension of 
_the law enacted by the Legal Practitioners (Fees) Act, 1926, 
believing that as the Act imposed on his clients the obligation of 
paying the fee due on the promissory note, they should have the 
corresponding right to reccver it from the defeated party, which they 
could do only if it was stated in the cértificate and allowed on 
taxation, and so the appellant committed an honest mistake, 


W. Wallach for the Respondent: On the fee certificate as it 
stands the High Court was right on the merits of the case, Under 
Chapter 21 Rule r of the General Rules actual payment, and not 
merely a promise to pay, is contemplated, even though such a 
. promise 18 evidenced by & promiseory note. "That Rule had force of 

law, There has been no change by the Legal Practitioners (Fees) 

: Act 1926 with regard to the Rules in that it in necessary 10 show 
"that the fee was actually paid in cash before the hearing and only 
` then can it be allowed as costs against the opposite party on taxation. 
" In the present case the fee allowed on taxation was not actually 
. paid before the hearing. The appellant has tried to get out of the 
obligation imposed by the Court and bas tried to mislead the officer 
` of the Court by including in the fee certificate the fee promised but 
not actually paid to him. It: was not within the rights of the 
appellant to file the certificate as he did, and therefore he is guilty 
of professional misconduct. 

Their Lordahipy judgment was delivered by 

Sir Shadi Lal: This appeal bas been brought by an advocate 
of the High Court of Judicature at Allahabad froma judgment 
of that Court convicting him of professional misconduct and sue 
pending him from practice for a period of three months. 


The appellant, Mr, Shiva Narain Jafa, was practising as an 
advocate at Badaun, a district situated in the United Provinces 
of India ; and in the beginning of 1927 he was engaged to defend 
a suit instituted by one Bhagwant Singh, against two brothers, 
Bhau Singh and Lachhman Singh. On the aand January, 1927, 
he filet in the Court of the District Judge, who was hearing the 
case, a vakalatnama (power of attorney) signed by both the defen- 
dantas,  Itappears that they were, at that time, undergoing imprison- 
ment for certain offences, of which they had been convicted ; 
and.the appellant, who- bad been paid only a portion of his fee, 
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submitted on the 8th March, 1927, an application to the District 
Judge in these terms :— 

"In the above case it is submitted that I have been looking 
after this case on behalf of my clients almost from the beginning of 
January up to this time. The pairokars of the clients have, up to 
this time, pail me Re. 140. Nowa new Act has come into force 
from 1926 and according to it a Vakil is entitled to get his legal fee 
and he can real'ze his money by filing a suit after the case is over. 
My clients are poor these days and actually they cannot pay up 
ny full fee at present. If my clients will execute, in my favour, 
a promissory note for the amount of the remaining fee, I shall, 
according to law, file the certificate of fee and the defendants shall 
be entitled to recover the same from the plaintiff. If the promissory 
note is not executed, I shall nòt file the certificate and the defen- 
dants will suffer a double loss, because they shall have to make the 
payment to me and they shall not be entitled to recover the same 
from the plaintiff. Therefore, the prisoners may be sent for and 
the matter may be explained to them. If they will execute the 
promissory note, it will be in their own interests," 

Thereupon, the District Judge recorded on that dag the follow- 
ing brief order—“ Permitted”, 

Tbe defendants were then brought into the Court Rodm,.but 
they did not sign the promissory note, as, it is explained; they 
being prisoners could not execute any document without the 
permission of the local authorities. Whether there is any justifica- 
tion for this explanation, their Lordships are not ina position to 
determine ; but they ‘observe that a promissory note was actually 
executed on that very day by Musammat Pania, the wife of Bhau 
Singh, who had given hera general power of attorney to act on 
his behalf. This instrument contained a promise by her to pay 
on demand Rs. 735, the balance of the fee due to the appellant. 
It is not disputed that he himself produced it before the District 
Judge for his perusal, and the latter placed it upon the record of 
the case. 


Having obtained the promissory note for the balance of his 
fee, the appellant filed a certificate, in which he stated that he 
had received Rs. 140 in cash and Rs. 735 “by means of promissory 
note", Onthe roth March, 1927, the District Judge delivered 
judgment dismissing the plaintiffs claim with costs. A decree, 
which followed upon the judgment, was duly prepared, and the 
sum of Ra, 735 was included inthe amount of the costs to be 
paid by the plaintiff, Bhagwant Singh, to the defendants, To this | 
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decree no objection was taken by Bhagwant Singb, either at the n 
time of the taxttion of costs in the trial Court, or in the appeal 1956 


which he preferred to the High Court on the merits of the case. It 

is to be observed that his appeal was ultimately dismissed for want v. 

of prosecution. BLEU S Jadi- 
It was not until the 21st August, 1929, that Bhagwant Singh cature at Allahabad. 

applied to the District Judge for an amendment of the decree on Str Shadi Fal; 

the ground that the appellant had filed a certificate for fee in m 

excess of the amount which could be lawfulfy allowed as costs 

between party and party. The applicant denied his liability for 

the payment of Rs, 735, because tbat sum had not been actually 

paid to the appellant and could not be allowed as costs to the 

defendants, The learned Judge overruled the contention, hold- 

ing that the applicant had failed to show that the accepting of 

"the promissory note 1n lieu of actual payment was contrary to any 

provision of the law". He accordingly decided that "the execution 

ofthe promissory note with tbe sanction of the Court was tanta- 

mount to actual paym ent”. 9 
This view was not, howevei, accepted by the High Court, who, 

on an application made by Bhagwant Singh for revising the order 

of the District Judge, examined the rule framed for the guidance 

‘of the subordinate Courts in taxing costs, and reached the con- 

clusion that the rule contemplated actual payment of fee, and not 

& mere promise to pay, even if such piomise was contained ina 

promissory note, bond, or any other instrument, The learned Judges 

accordingly granted the application and deleted the sum of Rs, 735 

from the costs payable to the defendants. The judgment of the 

High Court is reported at page 4go of the Indian Law Reports, 

Volume 54 of the Allahabad series. 


While the application for revision was pending in the High 
Court, Bhagwant Singh invoked the disciplinary jurisdiction of that 
Court by making a complaint on the roth November, 1930, against 
the appellant, charging him with professional misconduct. The 
Court referred the complaint to the Bar Council for an enquiry 
under section 1o of the Indian Bar Councila Act, X XXVIII of 1926. 
The enquiry was made by a tribunal composed of three members 
of the Bar Council, who, after hearing the evidence adduced by the 
parties, found that, according to the decision of the High Court on 

_the application for revision preferred by Bhagwant Singh, which 
they were bound to follow, the certificate of fee filed by the 
appellant should be held to be improper, as it infringed the rule 
prescribed by the High Court on the subject. They were, however, 
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of the opinion that the appellant bad acted "' under a Jona fide 
1936. - misapprehension and misinterpretation of the rules", and had, 

Shiva Narain Jata therefore, committed “an honest mistake.” 

The Ja ares ive The finding of the Bar Council was duly submitted to the High 
High Court of Judi- Court ; and, though no objection was taken to it by the Government 
au ine Advocate in accordance wjth rule 2 of-the Rules made by the High 

Sir Shadi Lal. Court under section 12 of the Indian Bar Councils Act, the learned: ^ 
md Judges held that the appellant had "deliberately filed a fee certi- 
ficate which’ was not in accordance with the High Court Rules, in, 
order that a fee, which had not actually bsen paid to him, might be 
taxed"; and that.his explanation had not succeeded in oe 
them “ about his ġens Ades and straightforwardness ”, 

This is the judgment, the correctness of which is challenged on 
tbis appeal. 'Their Lordships consider it unnecessary to express 
any opinion as to whether tbe procedure adopted by the Flizh 
Court contravened the rules framed under the Indian Bar Councils 
Act, as they are clear that the facts, as set out above, do not esta- 

e blish any charge of deception or bad faith against the advocate. 

. While they consider that it is a salutary rule that only the fee actu 
ally received by a practitioner should be mentioned by him ‘in his. 
certificate for the purpose of the taxation of costs between party and 
. party, they observe that vis-a-vis his own client be bas recently been 
placed in an advantageous position. A statute of the Indian Legis- 
lature, called the Legal Practitioners (Fees) Act, XXI of 1926, not ^ 
only allows a legal practitioner to settls, by a private agreement with 
his client, the terms of bis engagement and the fee to be paid 
to him for his professional services, but also authorises him to 
enforce that agreement by legal proceedings taken for the recovery 
of the fee due to him. Thera can, therefore, be no doubt that the 
Indian law does not now require a legal practitioner to receive the 
whole of his fee before the hearing of the case, but permits him to 
make an agreement for the payment in future of the whole or part 
of bis fee, - . 

The statute, while conferring upon a legal practitioner the right 
to recover the fee promised. by bis client, does not authorise the 
latter to realise it from his defeated adversary. The right of a 
successful party to recover the fea from the opposite party depends 

a upon the rule framed by the High Court, which contemplates that 
only the fee actually paid before the hearing can be allowed as costs. 
on taxation, 


The question, which thelr Lordships have to decide, is whether 
the appellant, by including in his certificate the fee promised, but 
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not actually paid, to him, acted dishonestly or under a misappre- 
hension of the law.. A perusal of the printed form of the certificate 
used by him shows that it differs, in certain respects, from the certi- 
ficate prescribed by the High Court, but there is no material 
difference in so far as the statement of fee is concerned. It is 
beyond dispute that he made no attempt to conceal the fact that 
he had received only a portion of bis fee in cash, and that for the 
balance of his fee he had obtained a promissory note which he 
produced in the trial Court. If he thought that the execution of 
the promissory note amounted to a payment of the fee, he was not 
the only person who made that mistake. It is significant that 
neither the plaintiff nor his counsel suggested, at the time of the 
taxation of costs, that the defendants could not be allowed the fee 
which, though promised, had not yet been paid, by them. Nor did 
the plaintiff urge, in his appeal to the High Court, that the appellant 
was not justified in entering in his certificate the fee which he was 
.to recover on the promissory note. There can be little doubt that, 
at that time, none of the persons concerned saw any imptopriety in 
the conduct of the appellant ; and that it was after the expity of 
more than two years that the plaintiff or his adviser discovered that 
the surh promised to be paid should nót have beén allowed as costs. 
But, as stated, this objection was repelled by the District Judge; 
and it cannot be maintained that the view taken by the learned. 
Judge was the result of any deception practised by the appellant. 

Indeed, there is no valid reason why the appellant should have 
acted in a dishonest manner. He had already obtained a promis 
sory note for the fee due to’ bim, and could, in the event of default 
by the promisor, enforce his claim by action. There was, therefore, 
no personal advantage to be gained by deceiving the Court. 
~ It is true that his clients would benefit, if the whole of 
the fee were allowed to them as costs; but that would be 
hardly an adequate motive which would impel him to take 
the serious risk of exposing himeelf to condemnation in his 
professional. career. This aspect of the question has, it seems, 
been overlooked by the learned Judges of the High Court. 

The circumstances of the.case pointto the conclusion that 
the entry in the certificate, upon which the charge of misconduct 
is founded, was due to the belief that, as the new law enacted by 
the Legal Practitioners (Fees) Act of 1926 bad imposed upon 
his clients the obligation of paying the fee due on the promissory 
note, they should have the corresponding right to recover it from 
the defeated party, which they could do only if it was stated in the 
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certificate and allowed on taxation. This belief was honestly 
entertained by him, and was apparently shared by many other 
persons. 

Their Lordships do not think that the charge of misconduct 
can be sustained against the appellant. Accordingly they will 
humbly advise His Majesty that the judgment of the High Court 
should be set aside, and that the appeal be allowed. 


HI, S. L. Polak & Co: Solicitors for the Appellant, 
Solicitor, India Offica: Solicitors for the Respondents. 


3, P. Ke Appeal allowed. 


Present: Lard Blanesbwrgh, Sir Shadi Lal and 
: Sir George Rankin. 


Ru, Ar, Ar, Ra, ARUNACHALAM CHETTIAR 
v. 


. THE COMMISSIONER OF INCOME TAX, MADRAS. 


' [On APPEAL FROM THE Hion COURT oF JubiCATURE 
At MADRAS.] 


Income Tak-—Parinership fi m—Reglstered — Unregistered Individual part- 
mer— Carrying on separate Óusiness—Loss. in partusrship Arm—Right of 
set of — Account between partners — Adjustment on accousi— Scheme ef 
Income Tax Ac (XI ef 19a2)—Incomt-Tax officer's investigation —Prin- 
ciple of dewbe assessmeni--Disselution of barimershih ~Writing off bad 
debi—Irreceserable loan—Basis of right te deduct~Right te contri- 
bution—Indian Partnership Act (IX of 1932) Sections 13 and ¢8—Indian 
Iucouw-Tax Act, 193% Sections 14(3)(5), a3 ACI) and 41), 24(2), 
264, #302), 55. 

The kind of accotint which is necessary between partners to settle questions 
dnd crosé-claiths between them is beyond ihe scope of an Income-tex officer’s 
investigation, His duty is to compute properly the profits made by the firm or 
the los& incurred by the firm; and for this purpose he has no occasion to 
embark upon the computation of the exact value of any partner's interest in 
the capital or the details of the partners’ accounts In the firm's ledger ; he has 
only to enquire what is each partner's share. Tho scheme of the Act is not to 
treat individual partnera as trading with it doing business with each other, but 
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as having sbares In the profit or loss of the firm. Upon a dissolution of partner- 
ship a partner's share of the losses for several preceding years cannot be accu- 
mulated and thrown into the scale against the income of another partner fora 
particular year. 

Tha basis of the right to deduct irrecoverable loans before arriving at the 
profits of money-lending Is that to the money-lender, as to the banker, money 
is his stock in trade or circulatiag capital. 


Under the Income-Tax Act, the tax is to be levied by reference (A) to the 
total profits of the firm, (B) the particular partner’s share in the profits, 
[Sections 14(2) (B), 23 A(1) and 4(1), 26A, 49(2) and 55]. The Individual partner 
ls chargeable on his share of the firm's profit regardless of all questions whether 
he actually receives it as income paid to him or whether under the articles of 
partnership he is entitled to draw it ont. 


A partner In an unregistered firm which has made a loss in the year of account 
is entitled to set off his share of the loss against the profits and gains made by 
him in his individual trade and otherwise, 


Commissloner of Income-tax, Madras v. M, Ar. Ar. Arunachelam Chettiar 
(1), approved. 

Whether a firm is registered or unregistered, partnership does not obstruct or 
' defeat the right of a partner to an adjustment on account of his share of loss in 
the firm, whether the set off be against other profits under the same head of 
income within the meaning of section 6 of the Act or under a different head 
(In which case only need recourse be had to section 24{1) ). 


A, who carried on a sepnrate money-lending business of his own, also carried 
on s business in the purchase and sale of cotton in partnership with B. The 
respective shares of A and B in both profit and loss being «/8ths and 3/8 ths. 
Neither partner brought any capital into the partnership, the money. required 
being provided by A's money-lending business, and the advances so made with 
Interest thereon were debited to the cotton partnership. The cotton business was 
discounted as at 31st March, 1930. B’sabare of the loss incurred was debited 
with interest to his account in the partnership books on the same date. 


On ist April, 1930 that debit was transferred to the account of A's money- 


lending business. On agth Septembet, 1990 B gave A., a promissory note for 
the amount of the total debt then due and on the same date A openeda fresh 
follo in the books of his money-leading business styled '' B's Promissory Note 


Account." On 31st March, 1931, the last day of the year of account, A wrote - 


off the debt as a bad debt and claimed to deduct it in his assessment for 
the year 1931—1932 from the amounts of the profits of his money-Jending 
business : g 


Held, that, the loas in question was not a loss of profits or gains incurred by 
A in the year of account by reason of an irrecoverable loan made in the course 
of his business as money-lender so as to entitle him to have the amount thereof 
set off against his other income profits or galns in that year. The true and 
ultimate right of À against B was a right to contribution In ee to B’s 
share of profits under sections 13 and 48 of the Indjan Partnership "et 


«^ Q) (1923) T. L. R, 47 Mad. 660. 
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Privy Council Appeal No. 29 of 1935 from the judgment of the 
High Court of Judicature at Madras, ( Zeas/sy, C. J., Ramesam and 
Chetti, J/.), dated the 1st May, 1934, delivered on a reference made 
under section 66(2) of the Indian Income-Tax Act, 1922 (XI of 
1922) by the Commissioner of Income-tax, Madras. 

The question referred to the High Court was whether the 
appellant was entitled under the Indian Income-tax Act to a ceitain 
deduction from his assessments for income tax and the answer of 
the High Court was in the negative. 

Godfrey for the Appellant: Pillai became a debtor of the 
appellant in his money-lending business in respect of his share of 
the loss in the cotton business, when the appellant was obliged to 
pay off that share of the loss from the funds of bis money-lending 
business for and on behalf of Pillai. It was impossible to realise 
from him any portion of the debt due by him, and the appellant 
on 318t March, 1931, wrote off that debt in his book of account 
as a bad debt, Appellant suffered the loss of the bad debt within 
the year of account and therefore the loss can validly be set off. 
against his profits from all other sources. The transfer of Pillai’s 
liabilities to the creditors of the cotton business from the books of 
the cotton business to the books of the money-lending business as 
a debt due to the appellant was a- proper transfer because it 
correctly represented the state of affairs existing at the time 
between appellant and Pillai, The loss suffered by appellant in 
respect of Pillai’s share of the loss in the cotton business was not 
a capital loss, or expenditure in the nature of outlay, because the 
loss was suffered long after the cotton business was closed and did 
not bring into existence any asset or advantage for the benefit of 
that business, The money-lending business is not a separate 


legal entity distinguishable from the appellant. The appellant 


was the assessee and not his money-lending business, and it was 
the appellant alone who could claim a set off for loss suffered: to -a 
bad debt against the total sum of his income. 

Ganin T. Simonds K.C. and W. Wallach for the Respondent :— 
The loss claimed by the asseasee to be deducted from his income 
for the year Of assessment was admittedly sustained prior to the 
year of account, The money-lending business did not advance 
any'loan to Pillai Therefore, the loss cannot be treated as an 
irrecoverable loan. 

The question is, is this loss to be deducted from losses in 
the money-lending business. The only jurisdiction which the 
Court has is to determine the question of law referred to it 
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In ascertaining the profit or loss of the business the question is, 
is this debt a loss which can be set off under Section a4, because 
it is loss which is sustained by reason that his partner was not 
able to discharge the liability due from him to the appellant upon 
taking the accounts of a partnership business as at the end of the 
year of account when the business had already closed down. 
Under Section 6 one of the heads in respect of which profit or 
gains can be assessed is ' business.” 

The only question is, is the appellant entitled to set off the 
loss under Section 24 a8 a loss against income to which he is 
agsessable under “other heads.” Pillai’s failure to discharge his 
indebtedness is not a loss under any head of income-tax and there- 
fore cannot be set off against income. A loss cannot be set off 
just becauss it isa loss. It must be a loss under the provisions of 
the Income-Tax Act, and under Section 24 the burden is on 
the assessee to show that it is a loss in respect of his business, 
If the circumstances were that the appellant was carrying on the 
business of the cotton partnership in the year of account and in 
course of carrying on that business there was a loss, then he would 
be entitled to set it off against his income. 

This was not a trading loss. It was a loss due to. Pillai being 
unable to discharge: his obligations to indemnify the appellant. 
The facts of this case are that there is no partnership business 
being carried on in the year of account. If you claim to set off 
this lose against your ‘profit or gains under any ofthe heads in 
Section 6 you must show that it is a loas which is determined under 
he Act Nonpayment does not result in a losa for the purposes 
ofthe Act, Payment does not result ina profit for the purposes 
of the Act. There cannot be a loss under a wholly alien category 
which cannot be a source of income under the Act. This is a 
loss, the nature of which is not something which can be set oft 
under the Act. 

Their Lordship» jadement was delivered by 

Sir George Rankin: This is an appeal by the assessee 
from the decision of the High Court at Madras on a reference 
made by the Commissioner of Income-tax, Madras, under section 
66 (2) of the Indian Income-tax Act (Act XI of rga2) The 
appellant is the manager of a Hindu undivided family aud the 
order of &seessment dated rth March, 1932, was in form an 
assessment to income tax of the Hindu undivided family. The 
year of assessmentis.the year 1931-32 aod the year of account 
is the previous year, vis. ; 1930-31. .The appellant took exception 
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to the assessment made by the Income-tax Officer on the rrth 
March, 1932, as aforesaid, but his appeal to the Assistant Commis- 
sioner of Income-tax was on the rcth December, 1932, dismissed 
and the High Court of Madras basin effect upheld the orders of 
the Income-tax authorities. 

The facts of the case as stated by the Commissioner and as 


. appearing by the orders of the Assistant Commissioner and 


Income-tax Officer [extracts from these orders being exhibited 
to the letter of reference] are as follows, The appellant [for 
this purpose he will be referred to as an individual] carries on 
a money-lending business in various places and in addition is 
possessed of property at various places and of dividends, all of 
which are subject to Indian income-tax. At a place called 
Perambalur, he carries on two businesses, one of which is à 
business of money-lending, and prior to the 31st March, 1930, 
he had also carried on, butin partnership with one A. Soma- 
Sundaram Pillai, a third business in the purchase and sale of 
cotton, "This business had been started in 1926, the respective 
shares of the appellant and Pillai in both profit and loss being 
yatha and 3ths. It appears that Pillai was a working partner, 
a ‘man of little or no means: there dces not appear to have 
been any written agreement of partnersbip ; and neither partner 
undertook to bring any capital into the partnership in the strict 
sense of this expression—that is in the sense in which the word 
is used in clauses (c) and (d) of section 13 of the Indian Partner- 
ship Act (IX of 1932). The money necessary for purchasing 
cotton and carrying on the business was provided by the appellant 
on the terme that interest wasto be paid upon his advances 
In the books of. his money-lending business at Perambalur these 
advances were ‘debited to the cotton partnership. it is not clear 
how far interest was actually paid in any particular year, but. 
interest was charged and was entered in the books of both busi- 
nesses, The cotton business was started in the year 1926, but 
there is not in evidence any statement .of the profite or losses of 
each year, nor of the details of the interest account in the books 
of the money-lending business Ft is clear, however, that the 
accounts of the cotton partnership were made up on the footing 
that it was liable to pay interest in respect of the advances. 
The business was a losing one. Accounts were first settled be 
tween the partners on the 3rst March, 1928, with the result 
that Pillai’s share of the loss up tothat date was found to be 
Ra 9,396 and the appellant’s Rs, 15,650. . Thereafter the business 
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incurred further losses and when it was discontinued as at the 
318t March, 1930, Pillai’s share of the further losses was Rs. 
20,268 and the appellant’s Rs. 33,780. Pillai’s shares of loss debited 
to his account in the partnership books en the 31st March, 1930, 
was with interest Rs, 34,069. 

The appellant in bis assessment for the year 1928-29 was 
allowed to deduct his share of the loss in this cotton partnership. 
This presumably refers to the loss maie in the year 1927-8. It 
would seem that the appellant in the year of assessment 1930-31 
was allowed to deduct for Income-tax purposes his share of the rest 
of the partnership losses. In this way 56ths of the total losses of the 
firm have in due course been deducted from his other profits, This 
was doubtless done in accordance with the ruling given by the 
Madras High Court in the case of Commissioner of Income-tax, 
Madras v. M. Ar. Ar. Arunachelam Chettiar (1) where it was held 
that à pattner in an unregistered firm which has made a loss in the 
year of account is entitled to set off his share of the loss against the 


profits and gains made by him in bis individual trade and other-. 


wise. At no time before the year of assessment with which we are 
now concerned (viz, 1931-32) does it appear that any attempt 
was made by the appellant to claim that, his partner Pillai being 
unable to meet any share of the firm's losses, tbe appellant, for 
purposes of Income-tax could claim to deduct from his other 
profits any greater share than $éths of the losses of the cotton 


firm. In particular, although the cotton business was closed - 


at the end of the year 1929-30, vis., on 31st March, 1930, no such 

claim was made in respect of the year of assessment 1930-31, for 
_ Which assessment the last year of the cotton business was the year 
- of account, 

What happened after March, 1930 was as follows. On the 
rst April, 1930, the debit against Pillai in the books of the cotton 
partnership was transferred to the account of the appellant’s money- 
lending business at Perambalur The meaning of this transfer 
and its justification invite comment which may be postponed for 
the present On the agth September, 1930, a further debit was 
made to this new account of Rs. 2,569 by way of interest, bringing 


the total debit to Rs. 36,638, On this date Pillai gave to the : 


appellant a promissory note for this amount, and a fresh folio "Was 

opened in the books of the appellant’s money-lending business 

styled “A. Soma-Sundaram Pillai, Promissory Note Account.” 

‘On the 28th March, 1931, the appellant took from Pillai a mortgage 
(1) (1933) I. L, R. 47 Mad. 660, l 
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of certain house property for Rs. 5092, On 31st March, 1931, that 
is on the last day of the year of account with which the present 
assessment is concerned, the appellant wrote off the balance 
Ra. 36,138 as R bad debt. 

In his assessment for 1931-32 the appellant claimed to deduct 
the above sum of Rs, 36,138 from the amount of the profits of bis 
money-lending business at Perambalur for the year 1930-31. It 
would seem that apart from this deduction the money-lending 
business in the year of account made a lose but the appellant in 
that year had other taxable profits. 

The Income-tax authorities, supported by the High Court of 
Madras, have disallowed this claim, which in form, as already 
shown, was a claim to bave an allowance in respect of a bad debt 
made in the year of account by the money-lending business at 
Perambalur. The question which the appellant desired the 
Commissioner to refer to the High Court was framed by him as 
follows :— 

“Whether the debt of A. Somasundaram Pillai written of ag an 
irrecoverable loan in the year of account is not liable to be deducted 
from the assesaee's income for the year?” 

The Commissioner being of opinion that in fact no loan was 
eyer made by the appellant’s money-lending business at Peram- 
balur to Pillai, refused to ‘state the question in this form, , but 
referred for the decision of the High sann the following 
question :— 

“Whether the ex-partner's share of the loss in the cotton wade 
which the Petitioner had to bear by reason of the ex-partner 
being unable to meet bis share of loss in the partnership business, 
can be set off agninst the Petitioners other income, profits or 
gains as a loss of profits cr gains within the meaning of Section 
24 of the Act." 

Upon this question, 80 | referred as being the real question 
which arises in the case, the Commissioner gave as his opinion 
that as Pillai bad no capital the appellant had to meet the loss 
from the capital contributed by him to the cotton partnership and 
that the loss claimed to be deducted was a loss of capital and 
not & loss of profits or gains within the meaning of Section 24. 


"The learned Chief Justice of the High Court at Madras, with 
whom the other Judges agreed, answered the question referred in 
the negative, holding that in the -books of the cotton business 
there was nothing to show that the appellant had made any other 
or further loss in that business than his five-eighths share, and that 
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as the money-lénding business” never lent any money to Pillai but 
only to the cotton partnership, Pillai never became a debtor of the 
money-lending business at all. 

As it is reasonably clear that . Pillai, who is described by the 
learned Chief Justice as “a man of straw”, was at no material 
date possessed of any capital, it will be convenient to consider the 
question propounded by the Commissioner first of all from the 
point of view of the appellant as at the time when the cotton 
business was closed down. It appears to their Lordships to be 
reasonably clear that in respect of five-cighths of the loss made by 
the cotton partnership in its last year of trading, namely 1929-30, 
the appellant inthe year of assessment, 1930-31, was entitled to 
claim a deduction from his-other income. Tbe same is true 
mutatis mutandis in respect of previous assessments. Their 
Lordships fully approve of the decision in the case already cited, 
The Commissioner of Income Tax, Madras v. M. Ar. Ar. Aruna- 
chelam Chettiar (1) and of the reasons given in the judgment of 
Schwabe C. ]. for so holding. In particular they are of opinion 
that the learned Chief Justice rightly rejected the contention put 
forward in that case, that an unregistered firm was for incotne tax 
purposes an " entity ", or that the same person as an individual 
and as a partner of a firm is two separate "entities", merely 
because the business of the firm is a separate business, and the 
firm is treated as an arsessee, From Section 24 (a) of the Indian 
Income-tax Act it would seem that tLe Indian legislature thought 
it necessary to anticipate any possible apprebenaion that a partner- 
ship, by being registered as a registered firm within the meaning 
of Section 26 of the Act, might be treated as a separate asseasee 
in so absolute a sense as to prevent a partner's share of loss being 
set off against his individual profits or gains. In their Lordships’ 
opinion whether a firm ir registered or unregistered, partnership 
does not obstruct or defeat the right of a partner to an adjustment on 
account of his share of loss in the firm, whether the set off be against 
other profits under the same head of income within the meaning 
of Section 6 of the Act or under a different head fin which case 
only need recourse be had to s. 24(1)|, So long as the set off 
is of his share of the loss made by the firm in the year of account, 
the adjustment does not involve the taking of any general or 
other account between the partners or indeed any examination of 
the accounts of the individual partners in the books of the firm. 
No question of the amounts paid by individual partners on the 
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firm's behalf or of the right of one'partner to contribution from 
another complicates the calculation which is based (a) upon the 
amount of profit or loss made by the firm as a firm, and (4). on 
the share or fraction attributable to each partner DE the Agreement 
of partnership between them. 

If however a partner can claim to deduct against other 
profits or gains a sum which he has become liable to bear or 
pay (a) by reason tbat he has paid or will have to pay on account 
of the firm more than his share, (2) so as to give him a right 
of contribution from the other partner, (¢) who is insolvent, the 
character of tbe investigation to be made is entirely altered. 
Logically, it may perhaps be said, the whole of the loss of the 
last year of trading at least is in a case like the present falling 
upon one partner and not merely his proper sbare of the loss. 
But for income tax purposes very different considerations arise. 
As the appellant on tbe conclusion of the last year of trading 
did not in his character of partner formulate any claim to a 
deduction of more than five-eighths of the loss in the cotton 
business, it is necessary now, if the question stated by the Commis- 
sioner is to be answered, to formulate precisely the further claim 
which is under discussion. Is the suggestion that at the end of 
any year's trading one partner in a continuing partnership, treating 
the other as insolvent, can claim to tet off the whole of the firm's 
loss in the previous year? Or is it that he can do so on the 
dissolution of the firm ?: Or that later, according as the other 


-partner’s insolvency becomes established he can set off in one 


year the whole of such partners shares of loss for several years? 
Looking at the matter as a question of what a partner in a firm 
may claim to deduct from his other income, their Lordships are 
not of opinion that in any of these forms the claim can be regarded 
as permissible. i 

In oné year a partner may draw out more, in another year 
less, than his share of profits; In one year a partner may have 
expended morey on behalf of his firm ; in another year another 
partner may bave done the like. Questions may arise, regardless 
of whether the firm has otherwise made a profit or loss, as to the 
firm's right to be indemnified by a partner for loss caused to it 


-by his wilful neglect. [cf Indian Partnership Act (No. IX of 


1932) 8 13 (¢) and (/)] Between partners any right of contri- 
bution has reference, prima facie at least, to the ultimate balance 
appearing as the result of a general account, For this purpose 
let all questions of mere procedure for the enforcement of .a 
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partner’s right be disregarded, and let the money owing from one 
partner to another be treated as in equity a debt. Whether the 
old rule as stated by Lord Cottenham in Richardscn vy. Bank of 
England (1) that “pending a partnership equity will not inter- 
fore to set right the balance between the partners", is still 
to be adhered to rigidly or not, the kind of account which is 
necessary between partners to settle questions and .crossclaims 
between them is beyond the scope of an Income-tax’ officers 
“investigation. His duty is to compute properly the profits made 
by the firm or the lose incurred by the firm. For this purpose 
he has no occasion to embark upon the computation of the exact 
value of any partner’s interest in the capital or the details of the 
partners! accounts in the firm's ledger. He has only to enquire what 
is each partner’s share. The firm is considered as doing business 
with third parties. For the present purpose individual partners 
are not to be considered as trading with or doing business with 
each other but as baving shares in the profit or loss of the firm. 
On any other principle profits made by the firm may go untaxed 
and losses made by the firm may be allowed for more than once, 
The present case may be quite free from complication. But 
that the claim now in ‘question clashes with the principles of 
the Indian Income-tax Act will be apparent from an examination 
of that statute, 


Under the Act both the firm and the individual partners have 
to make returns and are assessed whether the firm is a registered 
firm or not, This principle or practice, for it is both, has some- 
times been referred to as the principle of "double assessment" and 
was much discussed in the case of Jn rs Neemcthand Daga (2). An 
unregistered firm istreated as an individual both as regards rate 
of tax and as regards supertax. The registered firm on the other 
hand pays income tax at the maximum rate in all cases indepen- 
dently of the amount of its total profits bat is not assessed to 
guper-tax at all, In neither case does the individual partner have 
to pry again on his share of profits if the tex has already been 
assessed on the firm. ` [Section r4(a) (4)]. Moreover, in the case 
of a registered firm by the operation of section 48 the individual 
partner may obtain a refund of tax paid on his share if the rate 
at which he is chargeable to tax as an individual is not the 
maximum rate. This full procedure however is not always followed 
in the case of registered firms: in order to avoid unnecessary pay- 

(1) (1838) 4 My. & Cr. 165 (172). — (a) (1931) I. L, R. 58 Calc, 1204. 
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ments and unnecessary proceedings for a refund, the partner is 
sometimes taxed directly on his share at the rate ultimately payable 
by him. Now the basis of this system is that the individual partner 
is chargeable on his share of the firm's profit regardless of all 
question whether he actually receives it as income paid to 
him or whether under the articles of partnership he is entitled to 
draw it out. Special stipulations between the partners may 
obstruct the partner' right in the year of account or at all to 
withdraw his aliquot portion of the total profit. All such matters - 
are disregarded by the statute and save upon this principle the 
working of the Act could hardly proceed. That the tax is to be 
levied by reference (a) to the total profits of the firm, and (2) the 
particular partner's share in the profits, is manifest in section 14 
(2) (6), 23 A (1) and 4 (i), 26 A, 48 (2) and ss. 

It is in no way surprising therefore that in the only case 
in which express reference is made by the Act to the deduction 
which an individual partner may make from his other income in 
respect of his share of hia firm's loss—the case, namely, ofa 
registered firm—the same principle should be recognised. The 
words used in section 24 (2) are "Any member of such firm 
shall bé entitled to have set off......such amount of the loes........ . 
as is proportionate to his share in the firm." The phrase “share 
in the firm? is not beyond criticism as it ignores the fact that 
however usual it is not actually necessary that the aliquot portion 


or interest of a partner should be the same in profits as in losses, 


but no reasonable doubt can exist that the measure of this right 
of set off, in the case of a registered firm, is given by the phrase. 
Both upon principle and as a matter of construction of the statute, 
the alternative in the case of an unregistered firm is between 
holding that the right of set off does not arise and holding that 
it is a right of the same character and measure to be worked out 
in the same way. After all, even if a partner is insolvent he may 
nevertheless have had in the year of account income from other 
businesses or sources against which his share of the firm's loss 
can be deducted for purposes of income-tax. If B may get credit 
for his share of the loss there is at least a formidable difficulty in 
the way of giving credit to A for the whole. That persons without 
capital should be taken as partnera in a business is doubtless at 
times both reasonable and desirable, but it is not clear that 
this would be unduly discouraged merely because in case of loss the 
capitalist partner might ke better off if by the partnership articles in 


 Recordance with reality he took the whole responsibility for losses, 
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Their Lordships moreover can give no countenance to a 
suggestion that upon a dissolution of partnership a partner's 
share of the losses for several preceding years can be accumulated 
and thrown into the scale against theineome of another partner 
for a particular year. No principle of writing off .a bad debt could 
justify such a course, whether in.the year following the dissolu- 
tion or, as logic would permit, in some subsequent year in which 
the partner’s insolvency has crystalised. The, “bad debt" would 
not, if good, have come into swell the taxable profits of the 
other partner. In the present case the claim to set off is in 
fact made in the second year of assessment after the dissolution 
of the business It has already been observed that the scheme 
of the statute is not to treat partner A asif in connection with 
the firm's affairs he was trading ms-avis B, or doing business 
with B as the other party. Still less can it properly be held 
that years after the dissolution of the business A is doing business 
with B and making good debts or bad debts due from him. 
Their Lordships are accordingly of opinion that the question 
propounded by the Commissioner of Income-tax has been 
rightly answered by the High Court of Madras in the negative. 


It remains, however, to note that the appellant in the year 
1330-31 took steps to give another character to his partner's 
share of the losses made in the cotton business between 1926 
and 1930. As the Income-tax Officer put it “on rst April, 1930, 
the debit against A. Soma-Sundaram Pillai in the accounts of 
the partnership was transf.rred to the petitioners money- 
lending business.” On the agth September, 1930, interest of 
Rs. 2,569-6-0 was added, bringing the total amount to Rs. 36, 
638-4-9. On the same day, 29th September, 1930, the appellant 
took a promissory note from Pillai and on 28th March, 1931, 
took a mortgage deed for Rs. soo. On grst March, r931, ho 
wrote off as bad the sum of Rs. 36,138-4-9. These steps can 
only have been taken in order to found a claim that in the year 
of account, 1930-31, ths appellant had made’ a loss in his money- 
lending business But this claim was rejected by the Commis 
sioner on the short ground that no loan wasasa matter of fact 
advanced by the appellant’s moneytending business to Pillai, though 
it is true that the appellant advanced monies to the cotton partner- 
ship. Their Lordships have the greatest difficulty in seeing how the 
circamstance that the appellant carries on business as a money- 
lender can affect his rights in respect of advances made to his own 
firm, It is no part ofthe business of a money-lender to finance 
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palin, the money-lenders ventures in the cotton market. Conversely, 
1930. it is not a sign or index of the moneydender that one advances 
, Rm. Ar. Ar, Rm, Money to one’s own firm. The basis of the right to deduct 
Arunachalam irrecoverable loans before arriving at the profits of money-lending 
is that to the money-lender, as to the banker, money is his stock 
in trade or circulating capitak: he is dealing in money. But 
; a solvent man can hardly make k loss by lending money to 
Sir George Rankin. bimself even if another -be made responsible for the loan as 
well, And when the loan is in reality but a putting of the 
hand into the pocket to pay for cotton it seems desirable 
to ask what is the real equity between the parties. Their 
Lordships think that a reference to sections-24:and-44 of the 
English, and sections r3: and 48 of the Indian, Partnership 
Act provides a correct answer and that the true and ultimate 
right of the appellant against Pillai was a right to contribu- 
tion in proportion to the J/affer’s share of profits This is 
none the less true that the money was not put up by way of 
partner capital. Even if three-fifths of the money can also bs 
regarded as in equity a loan to Pillai it is very far from being 
money lent in the course of business as a money-lender, as is 
shown by the equities affecting the right to be. repaid. : 


When A purports to lend money to A and B, much may be 
done with the consent of B. The transfer of the entry to the 
debit of Pillai from the books of the cotton partnership to the books 
of the appellants money-lending business may in the circumstances 
of this case be taken as having been effected with the consent of 
Pilla The element of novation, however, comes in too late, 
Pillai's inability to meet his share of the losa was just as hopeless 
by the end of March, 1930, as at any later time. The appellant’s 
return for the year 1930-3t did not have to be rendered until 
months after March, 1930, and if he filed in time by making 
entries in his books at the beginning and end of the year 1930-31, 
that delay does not .entitle bim to chose the next year for his 
/ claim to a set-off. From before the moment at which this debt 

was transferred from the cotton business to the money-lending 
business it was altogether bad and its badness was the reason of 
the transfer. It cannot, therefore, be considered asa bad debt 
made by the appellant in the course of money-lending and still 
less can it be considered-as becoming bad in the year of account: 
hence the process by which the transfer is made on the first day 
of the year 1930-31 and cancelled asa bad debt upon the last day 
of that year is of no avail to the appellant, l 
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Their Lordships are not in any way disposed to criticise the 
decision of the Commissioner refusing to regard tbe transaction 
as an irrecoverable loan made ‘in the course of a money-lending 
business They think, however, that it would have been more 
convenient, and more strictly in accordance with section 66(1) 
of the Act. if the Commissioner had, after setting out the evidence 
upon this question and his findings thereon, stated and referred 
to the High Court the question of law, vis.: Whether it was 
open to bim in law to hold tbat tbe loss in question was not a 
loss of profits or gains incurred by the appellant iu the year of 
account by reason of an irrecoverable loan made in the course 
of his business as money-lender so as to entitle the appellant to 
have the amount thereof set off against bis other income profits 
or gains in the said year. 


They will humbly advise His Majesty that this appeal should be 
dismissed. The appellant must pay the costs. 


Douglas Grant & Dold ; -Solicitors for the Appellant. 
Solicitor, India Offize : Solicitor for the Respondent. 
8. P, K, Appeal dismissed. 
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Pae, Plaintif sued defendant upon a deposit receipt dated April rst, 1917, to 
1956. recover the principal and interest due on the amount deposited with defendants 
T 


on a deposit account. The receipt bore only an affixed stamp of one anna, 
Nawab Major Sir which would be suficient if the document was a simple receipt. The docu- 


Mohammed Akbar 
Khan ment wes in the following terms :— 


‘This receipt is hereby executed by B. for Rs. 43,900,..... 6... recti ved 
from the firm of..,...for and on behalf of (the plaintif). This amount to be 
payable after two years. Interest at the rate of Rs, 5-4-0 per cent per year to 
be charged. 

Dated ist April i917.” 


The plaintif alleged that on the date of the receipt it was agreed between 
him and the defendants that Fa should deposit the sum stated In tho 
document with the defendants for a period of two years with interest at 
the rate stated therein and that at the expiration of the two years the 
amount was allowed to remain in deposit with the defendants on the 
condition that he would beat liberty to recover the amount with interest at 
any time he liked, and that interest would be credited annually In the books of 
the defendants. 


The defendants denled that there was any agreement apert from that 
recorded in the document of 1917, they denied any agreement at the expira- 
Hon of the two years, they pleaded the Statute of Limitations, and finally 
pleaded that they had repaid the money in 1919. They however produced 
no receipt of the money being repaid, nor was the plaintiff's receipt returned 
to him, and further the defendants failed to produce any books dealing with 
the transaction ; after 1919 no interest was in fact paid, nor was any claim 
made to have tbe principal repaid until 1925. The Subordinate Judge beld in 
favour of the plaintiff that be had established the agreement of 1919 alleged 
by him: à 

Held, (1) The document is a receipt for money containing the terms oa 
which it is to be repaid, and belog primarily a receipt, even If coupled with 
a promise to pay, it is not a promissory note, or document which is to bea 
negotiable Instrument within the meaning of ss. 4 and 13 of the Negotiable 
Instruments Act, 1881. Mortgage Insurance Company v. Commissioners of 
Inland Revenue (1) approved of and applied : 

Manick Chund v. $omoona Doss (2) overruled. 


Held, (2) The document does not record or purport to record all the terms 
of the contract between the parties ; there is nothing br the document which 
explains how the money came to be received: and nothing to prevent the 
parties from showing that it was paid by way of loan, deposit, ot on account 
of some jolnt adventure ; the only terms which the document does express 
are as to the date of repayment of the money expressed to be received and as 
to the rate of interest, the document and the oral evidence not therefore con- 
tradkcting, varylog, adding to, or subtractlog from the terms of the document 
not compared with the original are admissible as to the actual” transaction 
in 1917. 

(1) (1888) 21 Q. B. D. asz. 

(a) (1880) I. Le R. 8 Calc. 645. 


¥. 
Attar Singh, 
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Held, (3) On the evidence there were no inherent improbabilities or 
extrinsic facts justifying the Court in rejecting the plaintiff's account ; - 

Held, (4) The transaction was not a loan, but a deposit payable on 
demand. 

Privy Council Appeal No. 62 of 1933 against two decrees of 
the Court of the Judicial Commissioner, North West Frontier Pro- 
vince, dated the a7th June, 1932, which reversed a decree of the 
Subordinate Judge, Mardan, dated 15th EICIQD E, 1931, and dis- 
missed the plaintiff's suit with costs. 

The facts are stated fully in the judgment of their Lordsbips. 

Upjohn. K.C, W. Wallach and Pringle for the Appellant : 
The money. in dispute wasa deposit under an agreement that 
it was payable on demand. Article 60 of the Indian Limitation 
Act, applies to the case. The suit is not barred by limitation. 
The evidence on the record proves the plaintiff's case. The issue 
wbether the receipt is or is not a promissory note can be raised 
as a ques(ion of law for the first time: Connecticut Fire Insurance 
Company v. Kavanagh (1). 

This document is not a promissory note within section 4 of 
the Negotiable Instruments Act, 1881. A promissory note means 
something which the parties intend to in & promissory note : 
Sibrte v, Tripp (a). 

The document not being a promissory note, is properly stamped. 

The appellant’s case rests on an express stipulation made in 
1919. Both parties are agreed that something took place in 1919 witb 
regard to the amount mentioned in the receipt. There is nothing 
to prevent appellant from proving the fact that this money was 
paid by them to the defendants in April, 1917, and that that sum 
had not been repaid. The appellants can prove the passing of 
money in 1917 and that there bad been no repayment in 1919. 
There are concurrent findings of fact in the appellant’s favour that 
the money was not repaid in rg19. This is a deposit payable 
on demand. The receipt is admissible as evidence to explain 
the period of two years between 1917 and 1919. Plaintif s claim 
was amended, relying on the old cause of action in 1917, and 
adding a new cause of action in 1919. The document is to be 
looked at only as a piece of evidence. (At this stage Mr. De 
Gruyther K. C. for the respondents intimated tbat he did not 
object to Mr, Upjohn raising the point of the document not 
being a promissory note.) 

An L O. U, is not a promissory note, although it is a docu- 


(1) [1891] A. C. 480. (2) (1846) 15 M. and W, 23; 71 R. R. 545. 
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ment from which the law will infer an unconditional promise to 
pay. Negotiable Instruments Act, 188r Section 4 Illus (a) (b) (c). 
There is a presumption that every negotiable instrument is for 
consideration. Negotiable Instruments Act, Section 113, That 
applies only to negotiable instrument. Every promissory note is 
not a negotiable instrument Section 13 (1). Inthe alleged receipt 
there is no “ specified person,” no “ bearer,” no “ order,” therefore 
the document is not a negotiable instrument under Section 
13,read together with Section 4. The word “payable” in the 
document does not import an undertaking to pay. The authorities 
are conflicting. Manick Chund v. Jomoona Doss (1) Tirupathi 
Gowsdam v. Rama Reddit (a); KXarwthappa Rowthan v. Bava 
Moidesn Sahib (3); Udit Upadhya v. Bhawani Dim (4) The 
undertaking in the document is not enough under Section 13 
of the Act. You must have an express undertaking. It is not 
enough to have a document from which a liability may be inferred 
however strong the inference may be. The words of this document 
define the nature of the debt, it is only an acknowledgment 
for interest to be charged on the debt. 


L. De Graythsr, K. C. and M. H. Rashid for the Respondents. 
Under the Code of Civil Procedure you must attach. the document 
you seek to rely upon to the plaint. If the receipt of 1917 is itself 
the transaction, then the plaintiff had no independent cause of action 
on which he could rely and the suit must be dismissed as the docu- 
ment is a promissory note and is inadmissible under the Stamp Act. 
If the terms of the contract between the parties had been reduced 


` to writing then the document is the only evidence of that contract 


and oral evidence cannot be given as to its terms under Sec- 
tions 91 and ga of the Indian Evidence Act The contract of 
1919 is a completely false concoction. It was either a new agree- 
ment, or a renewal Ifit was a renewal, there must have been 
a deposit, There is no suggestion in the document that it was 
a deposit only. In the document there is an entire absence of 
the word “amanat” and thers is no word in the document that can 
be translated in English as "deposit". The document proves 
an agreement to borrow money payable at interest, The con 
tract of r917 must be confined to the writing and you cannot 
&dduce any other term. On the written contract of rgry the 
question of demand does not arise at any time. The question 
(1) (1880) 1. L. R 8 Calc. 645. 


(a) (1897) I. L. R. at Mad. 49. (4) (1904) I. L. R. 27 All. 84. 
(3) (1911) L Le R. 56 Mad. 379. 
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of negotiability or nor-negotiability does not arise under the 
statute, If the document contains a promiseto pay, it is a 
promissory note. You do not require negotiability to make it a 
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such it has not been sufficiently stamped, and is therefore in- 
admissible in evidence. If the transaction of 1919 is to ba 
regarded as a new cause of action, there must be particulars of 
the transaction. The position is either the defendant had the 
money, of the plaintiff in bis hands in 1917, and in 1919 or that 
there was a renewal of the agreement in 1919 on the footing that 
the agreement of 3917 was valid. The cose now made by the 
appellant is not open to them. 

Upjohn K. C., in reply. The document of 1917 is not, treated 
as a cause of action. It is part of the zess gestae, and is to be 
treated merely as à document which helps to show.the meaning 
and real effect of the transaction of 19rg. A receipt can be 
admitted in evidence :. Mortgage Insurance Company v. Commis- 
stoners of Inland Revenue (1). The contract sued upon, is not a 
contract in writing, "The document of 1917 is to be looked upon 
only as proving that money was in the hands of the defendant in 
tọrọ and to explain the rate of interest with reference to the 
verbal contract of rọrọ. The document is not inadmissible 
under Sections gr and 9a of the Indian Evidence Act. 

Their Lordships’ judgment was delivered by 

Lord Atkin :— This is an appeal from a decision of the Court 
of the Judicial Commissioner N. W. Frontier Province allowing an 
appeal from the Subordinate Judge of Mardan who had made a 
decree in favour of the plaintiff, By the decree on appeal the 
plaintiffs suit was dismissed with costa. 

The suit was commenced by a plaint dated July 25th, 1939, 
based upon a deposit receipt dated April rst, 1917, to recover 
the principal aum of Ra. 43,900 said to have been deposited with 
the defendants on deposit account with interest at the agreed rate 
of 21 per cent. per annum. The alleged deposit receipt bore only 
an affixed stamp of 1 anna, and the Subordinate Judge in framing 
the issues stated as the first issue the question" whether the docu- 
ment fell within the definition of & promissory note and was it 
therefore not admissible in evidence. Without hearing any evidence 
as to the circumstances in which the document came into existence 
he decided this issue asa preliminary point in favour of the defen- 
dants holding that the document was a promiseory note, was 
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improperly stamped, and therefore was inadmissible in evidence for 
any purpose under section 35 Of the Indian Stamp Act. Their 
Lordships will discuss this decision later. Leave however was given 
to the plaintiff to amend: and on January and, r931, the plaintiff 
presented an amended plaint alleging that on April ist, r917, it 
was agreed between the plaintiff and the defendanta-that the plaintiff 
should deposit Re. 43,900 with the defendants fora period of two 
years with interest at 53{ per cent. per annum: and that at the 
expiration of the two years the amount was allowed to remain in 
deposit with the defendants on the condition that the plaintiff 
would be at liberty to recover the &mount with interest at any time 
he liked, and tbat interest would be credited annually in the books 
of the defendants. The defendants in their respective written 
statements denied that there was any agreement apart from that 
recorded in the inadmissible promissory note. They denied any 
agreement in rg9ro, they pleaded the Statute of Limitations and 
finally pleaded that they had repaid the money in 1919. Further 
issues were raised as to the liability of some of the defendants as 
members of the alleged joint Hindu family as members of which, 
they were sued. As to these issues no question now arises before 


` their Lordships. The Subordinate Judge does not appear to have - 


thought it necessary to frame a new issue to meet the allegation 
in the amended pleadings of the agreement made in 1919. He 
heard the evidence on both sides and eventually gave judgment 
for the plaintiff. The plaintiff's evidence was that when his father 
died in :r9r4 he had R”, 25,000 deposited with the defendants 
which he the plaintiff had withdrawn in 1914, and had afterwards 
re-deposited in 1916 while he was engaged in the war. On his 
return from the war in 1917 he wished to deposit with the defen- 
dants whom he knew to be a very reliable firm of money-lenders 
a further sum of Rs. 50,000, He sent for the two principal defen 
dants, father and son, and told them he wished to deposit with 
them the sum named, They said they could not take so large a 
sum and could invest only Rs. 43,900 in a certain business They 
asked him not to fix the interest higher than 7 annas, i e, 514 per 
cent. per annum. (The interest on the Rs. 25,000 had been 6 
per cent.) “ They said they could not repay me the money within 
two years: after that they would repay me at any time on demand 
after receiving due notice." He sent his accountant Abdulla 
with them to his regular bankers Duni Chand Hari Chand who 
conducted all his receip:s and disbursements, ; Later Abdulla 
handed him the receipt in question, which-admittedly was prepared 
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by the defendants. The plaintiff then proceeded to give evidence 
as to the 19r9 transaction. He mid that he was on duty as a 
martial law commander near Lahore in April, 1919: snd that on 
April 218t or 22nd on hearing of the death of bis uncle he came 
home to Hoti on leave. While there the defendants, the father 
and possibly the son came to him. They maid that the two years 
had elapsed “ They asked what should be done about the money. 
I told them I did not then want to withdraw that money and 
would like to keep it with them as the times were uncertain. I told 
them to credit the interest and pay itto me when I wanted it. 
They agreed to this. " Before the trial the defendant Hira Singh 
had died, avery old man. The son Attar Singh said that in 1917 
he had taken some land on mortgage from one Hamish Gul, He, 
Hamish Lal, had acquired the land by pre-emption and 42,500 
had to be deposited as pre-emption money, which was found by 
the defendant Attar Singh. He took aloan from the plaintiff for 
43,500 at 5% per cent. interest : wrote a promissory note for this 
and gave it to the plaintiff himself. No mention was made of 
the money being placed on deposit. He made no agreement with 
the plaintiff after the expiration of two years to keep the money 
on deposit. After two years he repaid the money and the interest. 


His father and he both went to the plaintiff and his father paid 
the money. 


The defendants story about the payment of the money was 
not accepted by either of the Courts in Indi The absence of 
any receipt, the non-return of the alleged promissory note, and 
the failure by the defendants to produce any books dealing with 
the transection amply support the finding of the trial judge in 
this respect. The defence therefore had to rest uponthe Limi- 
tation Act, a defence meritorious enough where the defendant 
has been left in long enjoyment of property: or where from the 
lapse of time the original existence or the discharge of an obliga- 
tion is left in doubt but void of all merit where as here an original 
obligation is admitted and a fictitious discharge is falsely alleged. 
Nevertheless it must be carefully examined, and the plaintiff's 
rights determined accordingly. The articles of the Limitation 
Act which are relevant are “ṣọ. For money lent under an agree- 
ment that it shall be payable on demand: Three years from 
the time when the loan was made 6o. For money depomted 
under an agreement that it shall be payable on demand, including 
money of a customer in the hands of his banker so payable: 
Three years from the time when the demand is made.” To which 
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should be added article “r20. Suit for which no period of limi- 
tation is provided elsewhere than in this schedule : Six years from 
the time when the right to sue accrues.” 

Itis therefore necessary to determine whether this was money 
lent by the plaintiff to the defendants : or whether it was deposited 
under an agreement that it should be payable on demand. An 
attempt was made by the plaintiff to establish that the money was 
deposited with the defendants as bankers payable on demand. The 
trial Judge accepted this view, but their Lordships are not prepared to 
differ from the Judicial Commissioner’s Court in this respect. That 
the defendants were money-lenders is admitted, but there is no satis- 
factory evidence that they carried on business as bankers, or indeed 
how such business is carried on in the North-West Frontier Province r 
and in the absence of such evidence it would be unsafe to 
affirm the trial judge's finding. Was this then a loan or was ita 
deposit payable on demand? It should be remembered that the two 
terms are not mutually exclusive. A deposit of money. is not confined 
to bailment of specific currency to be returned in species Asin the 
case of a deposit with a banker it does not necessarily involve 
the creation of a trust, but may involve only the creation of the 
relation of debtor and creditor, à loan under conditions The 
distinction which is perhaps the most obvious isthat tbe deposit 
not for a fixed term does not seem to impose an immediate obliga- 
tion on the depositee to seek out the depositor and repay him. He 
is to keep the money till asked for it A demand by the depositor 
would therefore seem to be a normal condition of the obligation of 
the depositee to repay. It is unnecessary however in this case to 
decide any question as to implied conditions, for the case of 
the plaintiff rests on an express stipulation made in 191G. 

Before however coming to a final decision as to the rights of 
the parties it seems necessary to discuss the point decided by 
the trial judge that the document signed by the defendants in 
1917 was 2 promissory note and inadmissible because improperly 
stamped. No objection to this ruling appears to have been taken 
on the hearing of the appeal: but their Lordships thought right 
to allow the point to be raised before them, as it involves no 
question of fact : on the other hand tbe determination of the 
issue as to whether any and what agreement was made in 1grg is 
much embarrassed by the Court having to deal with a fund as it 
were in vacuo, with no evidence admissible as to how there came 
to be any sum in the hands of the defendants at that date. 


' Having heard the discussion their Lordships have come to 
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the conclusion that the document was not a promissory note. 
The Indian Stamp Act does not suffer from the defect of tbe 
English Stamp Act in ignoring the definitions in the Bills of 
Exchange Act, 1882, and enacting adefinition of itsown. The 
Indian Act, article 49 imposes a duty on “promissory notes" as 
defined by section 2 (22) and, by that sub-section “Promissory 
Note" means a promissory note as defined by tbe Negotiable 
Instruments Act, 1881. 

By the latter Act section 4 a “promissory note" is an instru- 
ment in writing (not being a bank note or a currency note) con- 
taining an unconditional undertaking, signed by the maker, to 
pay a certain sum of money only to, or to the order of, a certain 
person or to the bearer of the instrument, There follow illus- 
trations lettered (a) to (4) of which three only need be set out. 

“A signs instruments in the following terms :— 

(a) I promise to pay B or order Rs. 5oo. 

(6) I acknowledge myself to be indebted to B in Rs. 1000 to 
be paid on demand, for value received. 

(c) Mr. B. IOU Rs. 1000.” 

“The instruments respectively marked (e) and (č) are pro- 
missory notes The instruments respectively marked (c)...are not 
promissory notes." 

It is necessary to refer to section 13: “A negotiable iostru- 


ment means a promissory note. . . . payable either to order 
or to bearer,” ` 
Explanation.—A promissory note. . . is payable to order 


which is expressed to be so payable or which is expressed to 
be payable to a particular person, and does not convey words 
prohibiting transfer or indicating an intention tbat it shall not be 
transferable. ! 

The instrument in question in this case is according to the 
authorised translation in the following terms :— 

May God protect us, 

This (one) receipt is hereby executed by Bhai Hira Singh 
Attar Singh Kharbanda, residents of Hoti for Rs. 43,900 (Forty 
three thousand &nd nine hundred rupees) half of which amount 
comes to twenty one thousand nine hundred and fifty, received 
from the Firm of Lala Duni Chand Lala Hari Chand Sethi for 
and on behalf of Captain Mohammad Akbar Khan of Hoti, 
This amount to be payable after a (two) years Interest at the 
rate of Ra, s-4-o (Ra five annas four) percent per year to be 
charged. - 
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isi Dated this aoth day of Chetar (first month of the Hindu Calen- 
1959. dar year) Sambat 1974 corresponding to ret April, 1917. 
Nawab Major Sir Stamp has been duly affixed. i 
Moa aa Akbar (Sd.) Hira Singh, Kharbanda. 
2d (Sd.) Attar Singh, Kharbanda. 
Attar Singh. Ifthis document is otherwise within the definition ofa pro- 
Lord Atkin. missory note, it would seem that it must be negotiable, for there — 
iS appear to be no words prohibiting transfer or indicating an inten- 
tion that it should not be transferable. It must be admitted 
that it would bea semewhat unusual visitor in the accustomed 
circles of negotiable paper. Itis indeed doubtful whether a docu- 
ment can properly be styled a promissory note which does not 
contain an undertaking to pay, not merely an undertaking which 
has to be inferred from the words used. ‘It is plain that the 
. . implied promise to pay arising from an acknowledment ofa debt 
will not suffice, for the third illustration indicates that an IOU 
is not a promissory note, though ofthe implied promise to pay 
there can be no doubt. The second illustration however seems 
to show that the express words "I promise” or “I undertake" 
are unnecessary. The form of words is taken from an early English 
case, Casborme v. Dutton, reported in Selwyn's N. P. rith Ed. 
401 ; from Scacc. M. I. Geo. II Mss, where according to the learned 
author the Court stated that the words “to be paid" in the do- 
cument thers sued on amounted to a promise to pay: observing 
that the same words in a lease would amount to a covenant to pay 
rent, It does not appear to form a useful general illustration 
except in the case of a document ia that particular form of wordt. 
Their Lordships prefer to decide tbis point on the broad 
ground that such a dccument asthis is not and could not be 
intended to be brought within a definition relating to documents 
which are to be negotiable instruments, Such cocuments must 
come into existence for the purpose only of recording an agree- 
ment to pay movey and nothing more, though of course they 
may state the consideration. Receipts and agreements’ generally 
are not intended to be negotiable, and serious embarrassment 
would be caused in commerce if the negotiable net were cast too 
wide, This document plainly is a receipt for money containing 
the terms on which it is to be repaij. It is not without signif- 
cance that the defendants who drew it, and who were experienced 
moneylenders did not draw it on paper with an impressed stamp 
as they would have bad toif the document were a promissory 
note, and that they affixed a stamp which is sufficient if the do- 
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cument is a simple receipt Being primarily a Teceipt even if 
coupled with a promise to pay it is not @ promissory note. This 
view of the meaning of a promissory note appears to coincide with 
the grounds of decision in Mortgage Insurance Company v. Commis- 
sioners of Inland Revenus (1) where the English Court of Appeal 
found themeelyas bound to give a restricted meaning to the 
much wider definition in the English Stamp Act. It will have 
the effect of overruling some decisions in the Indian Courts 
notably the case of Manick Chund v. Jomoona Doss (a) where 
the defendant’ had given a sale note to his customer recording a 


resale to him of certain rupee paper previously bought from the. 
customer, and bringing out a- difference expressed to be payable 


onaday in. the next month. The document was a sale note 


coupled with an account, andin no way resembled a promissory | 


note, or anything capable of being a negotiable instrument. Once 
itis decided that the document has not to be stamped as a 
promissory note, their Lordships are not called upon to decide 
whether the document otherwise bears a sufficient stamp. . If that 
question bai-been raised it is sufficient to say that if improperly 
stamped it could have been stamped after execution under a 
penalty. | 

The further objection to the admissibility of the document 
was that it recorded the terms of a contract reduced to the form 
of this document, and that under sections gr and 9a of the In 
dian Evidence Act no oral evidence was admissible to contradict, 
vary, add to, or subtract from its terms. The answer is that the 
document does not record or purport to.rec ord all the terms of the 
contract between the partiss. There is nothing in the document 
which explains how the money came to be received : and nothing to 
prevent the parties from showing that it was paid by way of loan, 


deposit, or on account of some joint adventure, The use of the 


money might have been limited in various ways The only terms 
which the document does express are as to the date of repay- 
ment of the money expressed to be received and asto the rate 
of interest. These terms the defendants do not now seek to 
contradict, vary, add to or subtract from. The Board therefore 
can proceed to examine the evidence untrammelled, by the restric- 
tion imposed upon themselves unnecessarily’ as now appears by 
the Courts below of having to disregard the receipt or evidence 
as to the actual. transaction in rgt7. Their Lordships see no 


(1) (1888) 21 Q. B. D. 252. 7> ] 
(2)(18£0) I L, R. 8Cale 645. . : E 


551 
P.C. 


r 





1936, 
IR, 
Nawab Mafe Sir 
Mohammad Akbar 
Khan 
¥. 
Attar Singh. 
Lerd Atkin, 


552 


THE CALCUTTA LAW JOURNAL [Vor. LXIII. 


reason for rejecting the pliintifl’s evidence as to this which seems 
to be supported by evidence as toa former and, as he says, 
similar transaction entered into by bcth his father and himself 
as to Ra. 25,000, But it hasto be remembered that the transac- 
tion in 1917 assuming it to have been a deposit was not a 
deposit payable on demand. The receipt shows that it was 
payable after the expiration of two years, Without deciding 
the point their Lordships prefer to assume that the evidence 
giveh by the plaintiff that it was also stipulated in :917 that if 
not paid in two years it was to remain payable’ on demand should 


. be rejected as inconsistent with the express terms of the docu- 


ment: and they are not prepared to find that there was an 


. implied term that it should be so payable. The real question 


in the case is whether there was any agreement made in 1919 
&nd if so whether the plaintiff has established the agreement 
alleged by him. The outstanding fact is that after 1919 no interest 
was in fact paid nor was any claim made to have the principal 
repaid- until at the earliest 1925. Obviously some explanation 
is required. The defendants supplied a plain tale. The prin- 
cipal and interest were repaid at the due date, This unfortunately 


.is untrue, The plaintiff's explanation is the alleged agreement 


in 1919 that the money and interest were to remain on deposit 


.With the defendants payable on demand. It is uncontradicted 


save by a story which is shown to be false. In these circume 
tances it would appear that the real question for the tribunal of 
fact is whether there are inherent improbabilities or extrinsic facts 
justifying the Court in rejecting the plaintifs account. Their 
Lordships do not find that there are. The Court of the Judicial . 
Commissioner quite rightly commented upon the fact that three 
witnesses were called on the plaintiff's behalf atan early stage 
of the trial to support the agreements in 7:917 and 1919, as 
alleged in the statement of claim a different set of three for each. 
transaction. One of the last three obviously confused the story 
of 1919 with that of 1917: the evidence of all-six has been 
treated as unreliable : and their Lordships do not dissent from 
this view. y 

The plaintiff must suffer the necessary disadvantage which’ 
attaches to any party who seeks to support bis case in a Court 
of justice with unreliable evidence. And if it ‘could be shown 
that he knowingly suborned false witnesses there could be no 
doubt as to the result of his claim. But no evidence nor any 
cross-examination was directed against the plaintiff in this respect, 


x 
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and in his evidence he makes no reference to corroborative 
Witnesses being present. It was considered in the judgment 
under appeal that the fact that the plaintiff in 1925 demanded 
payment of the debt of Rs. 25,000 which bore a rate of interest 
of 6 per cent per annum without demanding payment of the 
present debt which only bore arate of 514 per cent. threw some 
doubt on the plaintiff's case. Again the plaintiff was, not asked 
about this and it would not be difficult "to suggest redsons why 
a creditor might be wilting to leave a larger sum outstanding 
even ata lower rate of interest ifhe were not dissatisfied with 
the credit of his debtor. It seems also to be overlooked that 
the difficulty, if difficulty there be, applies equally to the only 
other alternative view that there, was & loan outstanding but that 
it was not payable on demand. That some arrangement . was 


made at the end of rgr9 accounting for the non-payment at the . . 
stipulated date and in succeeding years seems certain. In the- 


careful judgment given on appeal the Court says “Probably some- 
thing did happen on the expiry of twO years originally fixed, but 
what it exactly was we have no means of ascertaining on this 
record. : There is ‘something which neither party is willing to 
disclose", But the explanation given by the plaintiff is consistent 
with all the facts: the only counter-explanation was payment, 
which was false : no other explanation was suggested to the plaintiff 
who was surely entitled to have an opportunity of meeting it if 
it is to be used against him. In all the circumstances of this case 
. their Lordships come to the conclusion that there was no, ground for 
reversing the decision of the trial judge in favour of the plaintiff, 
The appeal should be allowed except as against defendants Nos. a 
and 34' &nd the decree of the Court of the Judicial Commisioner 


dated 27th June, 1932, should be set aside : and’the decree of the ` 


Subordinate Judge dated 15th October, 1931, should be restored. 
The appeal should be dismissed against the ‘defendants 2 and 3 
with costs and those defendants should also have their costs of the 
appeal against them in the Court of the Judicial Commissioner. 


The appellant should have the costs of the appeal against the other 


defendants here and in the Court of tbe Judicial Commissioner, 
Their Lordships will humbly advise His Majesty accordingly. 


Stanley, Johnson, and Aven: Solicitors for the Appellant. 
Nehra & Co: Solicitors for the Respondent. 


8. P, E, AE MM Appeal allowed. 
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Before Mr. Justice R. C. Milter, 


BULANDA BASHINI DASI 
v. 


, PRAN GOVINDA (a/jas GOPAL) DHAR AND OTHERS" 


Execution sale—Setting aside of—Bangal Tenancy Act (VIII of 1885), Section 
174 (1)—Whe can set aside—Interest affected by the sale—Pecuntary 
interest —Decree-holder, when acquires pecuniary interest in the property 
ald by anciker decres-kolder. 


An attaching creditor, who bas atlached in execution of his decree, has 


the right to apply to set a sale aside under O. a1 R. 90 of the Code of Civil Pro- 
cedure. 


A person who hasa proprietary or possessocy Interest existing at the date 
of the challenged sale held in execution of a decree under the Civil Procedure 
Code or under the Bengal Tenancy Act, which would be affected by it has 
the right toapply. A creditor who has attached the property in execution 
of hs decree for money is a person who has a pecuniary interest therein. 
The fact of attachment is ons of the modes by which, pecuniary interest is 
acquired in the property, but only one of many modes in which such an interest 
can be acquired, 


A decree-holder acquires a pecuniary interest In tbe property, the sale of 
which at the instance of another decree-holder he challenges, as soon as he 
has done a formal act, an act in Court, which indicates unequivocally that he 
wants that property for the satisfaction of his decree, The act must ba 
specific in relation to that particular property. On this principle a person 
who has attached before judgment but who bas at the dale of the challenged 
sale got no decree would not be entitled to. apply for setting aside the sale. 
A person who has obtained a decree for money, but has not applied for execu- 
tion would also have not the right to apply. 


Fogendra Nath Chatterjee v. Monmothe Nath Ghose (1) referred to. 


Opposite party No. 2 obtained a decree for rent against oppoalte parties 
Nos, 3and 4, in execution of which the defaulting holding was soldi and was 
purchased by the petitioner. Opposite party No. 1 had obtained a money 
decree against opposite parties Nos. 3 and 4 and applied for execution of his 
decree, An order for attachment af the holding was passed on the 29rd May, 
1935, that is, four days before the rent sale bat the property was actually. 


*Civil Revision Case No. 1653 af 1935, against the decision of G. B. Synge, 
Esq., District Judge of Murshidabsd, dated the 16th September, 1935, reversing 
that of Mr. P. K. Sarkar, Munsif, 2nd Court, Kandi, dated the agth June, 


1935. . 


(1) (1912) 16 C. L. T. 566 (568). 
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attached on the gist June, 1935. He (the opposite party No. 1) made .an Civi. 

application under sub-section (1) of Section 174 of ths Bengal Tenancy Act : 1996. 
Held, that the opposite party being a person whose pecuniary interest hav- — 

Ing been affected by the rent sale, could apply to set aside the sale. ala or E 
Application for Revision under section 115 of the Code of Civil 


v. 
: Pran Govinda (ali 
Procedure, 1908, by the Auction-purchaser, Gopal) Dias m 


Application to set aside a sale held under rent decree under 
section 174 sub-section (1) of the Bengal Tenancy Act. 

Messrs. Jatindra Nath Sanyal and Bijali Bhusan Sanyal for 
the Petitioner. 

Dr. Bijan Kumar Mukherjee and Mr. Sanat Kumar Chatterjee 
for the Opposite Party. 


C. A. V. 


The following judgment was delivered : 

The Secretary of State for India in Council who is opposite TR 
party No. 2 in this Rule, obtained a decree for rent against oppo- - 
sito parties Nos. 3 and 4, Hatu Dutta and Sudhangsu Bhusan Dutt. 
In execution of his decree the defaulting holding was sold and 
purchased by the petitioner, Bulanda Bashini Dasi, on the 27th 
May, 1935. Itis this sale that the opposite party No. r, Pran 
Govinda Dhar, wanted to set aside by making a deposit under 
the provisicna of Sub-Section 1 of Section 174 of the Tenancy 
Act, His application for setting aside the said sale was refused 
by the first Court but has been allowed by the lower Appellate 
Court and the said sale has been set aside. The question raised 
in this Rule is whether the Court had jurisdiction to entertain the 
said application of opposite party No. 1. This question depends 
upon the question as to whether he is a person whose interest has 
been affected by the rent sale. 

The answer to this question depends upon the following facts 
which are not disputed by any of the parties to this Rule. 

Opposite party No. 1 had obtained a money decree against 
" opposite parties Nos. 3 and 4. He applied for execution of his 
decree. An order for attachment of the holding in question was 
passed in the proceedings for execution of this decree on the a3rd 
May, 1935, that is four days before the rent sale, but the property 
was actually attached after it, that is on the arst June, 1935. He 
made the application under Section 174(1) and made the deposit 
as required by that section on the aand June, 1935. 

It is now settled law, so far this Court is concerned that an 
attaching creditor, who has attached in exscution of his decree, 
has the right to apply to set aside a sale under Order a7, Rule 9o 
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of the Code, which contains the same words—namely “ whose 
interests are affected by the sale” as occur in Section 174(1) of 
Tenancy Act. But itis said by the learned Advocate appearing 
for the petitioner that the fact of attachment alone in execution 
of a decree that gives him the Zeus standi to apply for setting 
aside the sale under the provisions of Order 2r, Rule go 
of the Code or Section 174 of the Tenancy Act, according as the 
sale is under the Code or the Tenancy Act, It is necessary to 
examine in this case the said contention and the precise principle. 
In my judgment a person who has a proprietary or possessory 
interest existing at the date. of the challanged sale, which would 
be affected by it, has the right to apply to set aside the sale under 
Order.21, Rule go of the Code or Section 174 of the Tenancy Act. 
That is the simplest case. But a creditor who has attached the 
property in execution of his decree for money is & person who has 
got no proprietary or possessory interest therein. But he has a 
pecuniary interest therein, because it ia the property to which he 


looked for the satisfaction of his decree He has the right to its 


preservation in same state and can sue if a third party by wrongful 
acts destroys it or diminishes its value [ Samkarau/imga v. Kandasam 
(1) J for such wrongful acts would ultimately affect the pricethat the 

property wouli fetch at the Court sale, the price which would have 
been the means of satisfaction of his decree. Ifit is sold in execu- 
tion of anothers decree, he having the right of rateable distribution 
is entitled to see that it has been sold not at an inadequate price 


by an irregular or fraudulent sale, for more the price fetched, the 
more would be his share in the reteable distribution. If Le has 
not the right to claim  rateable distribution, the surplus sale 


proceeds, after satisfying the claim of the decree-holder &t whose 
instance the property was sold, would be available to him, and 
more the price fetched, the more would be the surplus. He has 
therefore à pecuniary interest affected by an irregular or fraudulent 


tale which had fetched an inadequate price by reason of the irregu- 
larity or fraud. It is on this principle only, namely, that his pecuniary 


interests are affected, that his right to apply for setting aside the 

sale is, in my judgment, based | Fenkata v. Vitia (2)] and I con 

sider that this is the only principle on which his right so to apply 

has been supported in the case of Dhirendra Nath Roy v. Kamini 

Kumar Pal (3) Page, J. expressly puts the case on the said 
(1) (1907) I. L. R., 30 Mad. 415. 


(2) [1935] A. I. R. Mad. 455. 
(3) (1924) L L. R. gı Calc. 495. 


+ 
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1 : è . ^ CIVIL. 
principle alone. Suhrawardy, J. also states the principle in that sees 
way at page 498 of the Report. When he says that an attaching 1936. 


creditor has an interest in the sale of the property or in tbe Bulanda Bashini 
property itself, he means that he has a pecuniary interest therein, 
because he looked to the property for the satisfaction of his money Pran Govinda (alias 
decree, which was sold at the instance of another creditor of the Gopal) Dhar. 
same judgment-debtor. That is also the basic principle underlying 
the decision in Sas&asa/inga's case (1)as I have indicated above, 
on which Shurawardy, J. relies for his support. 
Most of the cases where the question has come up are cases. 
where the person who had applied for setting aside the sale had 
actually attached in execution the property before the sale and 
consequently in these cases the observations are to the effect that 
the attachment gave a pecuniary interest in the.properiy to the 
person seeking to set aside the gale. The question in this case 
.is whether the fact of attachment in execution of a decree only. 
gives him a pecuniary interest In my judgment the fact of 
attachment is one of the modes by which pecuniary interest is 
acquired in the property, but only one of many modes in which 
: uch an interest can be acquired. A mortgagee of a non-trans- 
ferable occupancy holding who has recovered a decree, or even 
one who „has not recovered a decree, can apply to set aside a rent 
sale held under Chapter XIV of the Tenancy Act. It may be 
-sid that the holding being non-transferable, he had not acquired 
any proprietary interest in the same against the landlord who has 
obtained the rent Cecree, but surely his pecuniary interest is 
affected by the rent sale. It is on this principle that the Patna 
High Court has supported his right to apply for setting aside a 
rent sale [ Za&kas Choudhury v. Bachalal Singh (2)]. In such 
; cases there is no attachment at all. In my judgment the correct 
principle for determining whether the applicant for getting aside the 
sale bad acquired before the challenged sale—a pecuniary interest 
-in the property is to be gathered from the following underlined 
passage in the judgment of Mookerjee, J. in the case of Jogendra 
Nath Chatterjes v. Monmotha Nath Ghose (3) where he was consi- 
dering the difference between an attachment before judgment 
and attachment in execution of adecree. “ An attachment after 
decree, on the other hand, is an attachment made for the immediate i 
purpose of carrying the decree into execution and it presupposes an 
(1) (1507) I. L. R. 30 Mad. 413. 
(2) (1930) A. I. R. Pat. 451. 
(3) (tora) 16 C. L. J. 566; 17 2. W N. 8o. 
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«n application on the part of the decree-holder to have his decree 
1935. executed." In that case the question was whether a person who 
Bulanda Hashini had attached the property before judgment but had not got a 
iow decree could apply to set aside a sale and it was answered in the 
.Pran Gobinda (alias nagative, For drawing a contrast the case of an attachment in 
Gopal cree execution of a decree was spoken of, but in my judgment a decree- 
holder acquires & pecuniary interest in the property, the sale of 

which at the instance of another decree-holder he challenges, as 

goon as be has done a formal act, an act in Court, which indicates 
unequivocably that he wants that property for the satisfaction of 

his decree. The act must be specific, in relation to that particular 

property, and must not remotely but proximately or immediately 

connect his intention to realise his dues out of that particular 

property. On tbis principle a person who has attached before the 

Judgment but who has at the date of the challenged sale got no 

. decree would not be entitled to apply for setting aside the male. 

A person who has obtained a decree for money, but has not 

applied for execution would also have not the right to apply on 

this principle, as he has not taken any action in Court to indicate 

-that he looked to that particular property sold for satisfaction : 

The case cited by the petitioner namely Svy//emanji v. Pragfi Kala 

(1) and Awstomyi v. Perossho: (2) fall within this type, A person 

who has obtained a decree for money and has only applied for 

execution but has not applied for and obtained an order for attach- 

ment of the particular property may possibly be excluded, but 

when a person has gone further and has taken effective and definite 

steps for proceeding against the particular property which steps in 

normal course would lead to the sale of the property in question 

for satisfaction of his decree, I think he would have the right to 

apply for setting aside the sale. Here such a -definite step had 

been taken by the opposite party No. 1; he asked for and obtained 

an Order for attachment of the holding sold at the rent sale brought 

about at the instance of the landlord, the Secretary of State for 

India in Council, before the rent sale, He had unequivocably 

manifested his intention to look to the said holding asa meana 

of satisfying his decree and done an act which cannot be said 

to connect remotely his intentions to realise his decretal dues 

: with the said holding. He had obtained an order from the Court 
which in its normal course, in the course of ministerial acts and 

proceedings only and without a further judicial order, would have 

placed the said property in cws/odia /egis as a preliminary, necessary 


(1) (1916) 39 J. C. 932. (a) [r925] A. I. R, Sind tor, 
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and immediate step fur enabling the satisfaction of his decree out 


of the same. It is on this principle I hold that the opposite party pine: 
No. r had Jews s/amdi to apply under Section 174(1) of the 1936. 
Tenancy Act, though the actual attachment was effected after the Blanda Bashipi 
rent sale. I do not consider that the cass of Adwttiah Chetti v. om 


Pilanippa Chetti (1) or the cages of Sixnappan v. Arunachalam (a) Pran Gobinda EM 
and Nabadwip Chandra Das v. Lakhinath Roy (3)to have any JB 
bearing upon the point that I have to decide, "Those cases lay 

down that there is a distinction between an order for attachment 

and the actual attachment, and where the legislature has used the 

word attachment, as for instance in Article rr Schedule I of the 
Limitdtion and Section 64 of the Code, it means attachment and 

the order in consequence of which the attachment is afterwards 

made, with the necessary corollary that the result of attachment 

indicated by the legislature would follow only when tbere is the 
attachment and not before. I accordingly hold that the right ~ 

order has been passed by the Court of appeal below and this rale 
must be discharged with costs to opposite party No. 1, hearing 

fee one gold mohur. 


Dos od 


A. T. M. l Awle discharged, 


(1) (1228) L. R. 55 I. A. 256 ; 48C. L. J. i1. 
(a) (1919) I. L. R. 4a Mad. 844. 
(3) (1932) I. L. R. 59 Calc: 1176, 
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BRINDABON CHANDRA NASIPURI awp OTHERS," 


Awciom sale—Setting aside of—Cisil Precsdure Code (Act V of 1908), 


Order 21 Rule 0Qo-—Who can set aside—Persom kaving pecuniary 
interest —Sale under money decree — Person awing to recover a sum of 
money got ax order for attachment before judgmeni— Order proclaimed 
by beat of drum on the property bui mo copy of order affixed „on the 
Court's notice board — Suck person obtaining de:res before auction sale— 
Civil Procedure Code, Order a1 Rule 5«. 


When a prohibitory order bas been proclaimed by beat of drum oa the pro~” 
perty sought to be attached oc an adjacent property and affixed on the property 


. but not affixed in a conspicocas part of the court-house, the attachment is not 


complete. The fact of being no attachment does not affect the position of the 
party who has obtained tha order. * 


Nabadwip v. Lokenath (1) and Sinmappan v. Arunachalam (2) followed. 
Sedkam v. Kapilnath (4) dissented from. 


The petitioner brought a suit to recover a sum of money from opposite parties 
Nos. 4 to 6 and applied for attachment before judgment of the property of 
the said opposite parties. He got an order in his favour in March, 1933. The 
prohibitory order was proclaimed by beat of drum on the property, and a copy 
of the order was affixed on the property but not oa the notice board of the Court. 
He got a decree on the rgth February of 1934. - 


Opposite parties Nos. a and 5 brought a suit foc recovery of money against 
opposite parties Nos. 4 to 6 and obtained a decree. They asmgned that decree 
to opposite party No. 1 who put it In execution and at the Court sale himself 
purchased the same on the 5th May, 193). , 


The petitioner, who had not applied for execution of his decree, applied under 
Order a1 Rule ço of the Code of Civil Procedure to set aside the above-mentioned 
sale : 


Held, that the petitioner could apply for setting aside the sale. 
Bulanda Baskini Dasi v. Pran Govinda (alias Gopal) Dhar (4) applied. 


* Civil Revision Case No. 1360 of 1937, against the decision of B K. Guha. 
Esq, District Judge of Bi:bhum, dated the 8th july, 1935, affirming that of 
Mr. H.C. Ghosh, Munsiff, and Court, Rampurhat, dated the 14th January, 
1935. 


(1) (1932) I. L. R. 59 Calc. 1176. 
(2) (1919) I, L. R. ga Mad. 844. 
(3) (1923) 69 I. C. 563. 

(4) (1936) 63 C. L. J. 554. 


Vor, LXIII] nica covkt. : 


Application for Revision under Section r15 of the Codé of Civil 
Procedure by the Attaching Creditor. 

Application to set aside execution sale under Order ar Rule go 
of the Code of Civil Procedure, 1908. 

Messrs, S. C. Muhherjes and Indu Bhusan Mukherjee for tho 
Petitioner. 

Messrs. Gopendra Nath Das and Lala Hemanta Rewer for 
the Opposite Party. 

C. A. V. 

The following judgment was delivered : 

The question involved in this Rule is whether the petitioner 
has the.right to maintain an application under Order 21 Rule go 
of the Code of Civil Procedure to set aside a Court sale at which 
the opposite party No. 1 purchased the property of opposite parties 
Nos. 4 to6. The facts are simple and are not disputed, 

The petitioner brought a suit to recover a sum of money from 
opposite parties Nos. 4 to 6 (Money Suit No. 7o of 1933 of the 
and Court of the Munsif at Ramporehat), He applied for attach- 
ment befors judgment of the property of opposite parties Nos. 4 
to 6, which is the subject matter of this Rule. He got an order 
in bis favour from the Court and in March, 1933 the peon went 
to the locality, proclaimed the prohibitory order by beat of drum 
and affixed a copy of the same on the property, but he omitted 
to affix a copy of the order on the notice board of the Court. 
The provisions of Ord&r 21 Rule 54 of the Code accordingly was 
only partially complied with. The petitioner ultimately got a 
decree in his suit on the roth February, 1934. He bas not yet 
applied for execution of his decrée. ; 

Opposite parties Nos, 2 and 3 brought a suit, being Money 
Suit No. 1879 of 1932 of the Court of the Munsif at Malda against 
opposite parties Nos. 4 to 6, and obtained a decree. That decree 
they assigned to opposite party No. 1, who put itin execution and 
at the Court sale himself purchased the same on the 5th May, 
1934. Thereafter the petitioner before me applied under Order 21 
Rule go of the Code to set aside this sale. His application has 
been dismissed by both the Courts below on the ground that he 
has no Jews sfandi to apply. It has to be considered whether 
the views of the Courts below are correct or not. 


The petitioner before me placed his case on the footing that 
his interests bave been affected by the challenged sale, he being 
in the position of an attaching creditor of the judgment-debtors, 
opposite parties Nos. 4 to 6. Both the Courts below have nega- 
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tived his claim to set aside the sale on the -ground that he was 
not an attaching creditor, as there was no attachment in fact, the 
provisions of Order ar Rule 54 being not fully complied with, in- 
asmuch as the prohibitory order had not been affixed in a conspicu- 
ous part of the Court house, 


‘In my judgment the petitioner is entitled to succeed in this Rule. 
If the property had been in fact attached before judgment and 
thereafter, but before the sale in question the petitioner had 
obtained his decree, he would have had the right to apply for 
setting aside the sale. Besides the case of Sacha? Gopinath v. Firm 
of Kukari Pratap Shaka (1), (where however the creditor attaching 
before judgment had got his decree after the challenged sale) 
referred to in my judgment in the case of Baidyanath Charan 
Pandey v. Hemlata Dasi (a), the case of Venkatesha v. Vita Bhakta 
(3) is an express authority for this proposition as the decree in 
Sackai Gopinati’s case (1) was obtained after the sale. I do not 
express any opinion however as to the correctness of the said 
decision. There cannot be however, any question that there was 
no attachment before judgment in fact in the present case, because 
a copy of the prohibitory order waa not affixed in the Court 
house [ Vadadwip Chandra Das v. Lokenath Roy (4); Sinnappan 
v. Arunachalam (5)]. In the face of the decision in Vavadmip 
Chandra Dass case (4), I cannot follow the decision cited at the 
bar, namely Jodhan v. Kapiinatà (6), a decision of the Additional 
Judicial Commissioner of Nagpur who Held that in the case of a 
revenue paying property when the probibitory order has been 
proclaimed by beat-of drum on the property sought to be attached 
or on an adjacent property and affixed on the property but not 
affixed in a conspicuous part of the Collector's Office, the attach- 
ment is complete. Butin my judgment the fact that there was 
in fact no attachment does not affect the position of the petitioner 
before me. He had certainly got an order for attachment and 
some part of the provisions of Order 21 Rule 54 had been complied 
with before the challenged gale. He subsequently, but before 
the challenged sale, got his decree. On the principles which I 
bave formulated in the judgment of Civil Revision Case No, 1653 
of 1935 | Bulanda Baskini Debi v. Pran Govinda Dhar (7)] which 


(1) (1933) 38 C. W. N. 172. 

(2) (1935) 40 C. W. N. 759. (3) [1933] A. I. R. Mad. 455. 
(4) (1932) I. L. R, sọ Calc. 1176. (5) (1919) IL. L. R, 42 Mad. 844. 
(6) (1922) 69 I. C. 563. 

(7) Since reported. 63 C. L. f. 554. 
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I have just now delivered which principles it is not necessary to 
repeat in this case, I hold that the petitioner had /ecvs stands to 
maintain the application under Order 21 Rule go of the Code, and 
the Courts below in refusing to entertain the same have failed to 
exercise a jurisdiction vested in it by law. I accordingly make 
the Rule absolute, set aside the orders passed by the Courts below 
and remand the matter to the Court of first instance so that the 
application under Order ar Rule go may be considered on its. merit, 
Costs to abide the final result Hsaring fee r gold mohur. 


A. T, M, Ruk made absolute. 


Before Mr. Justice Sysd Nasim Ak, and Mr. Justice 
N. G. A. Edg'ey. 


NADIA BASHI DEB CHOUDHURY 
v, 
SUDHA BAKUL DE AND orugrs.* 


Code af Cisil Procedure (Act V of 1908), Order 26, Rule 15, intention of— 


Appointment of Commissioner—Duty of Couri— Remuneration of Csm- 
missionsr, how to be safe-guarded. 


A party by moving a Court to appoint a Commissioner Impliecly undertakes 
to pay sach remuneration to him for his services as would be finally determined 
by the Court. 


In order to determine what amount a party should be directed to pay, the 
Court has got to take into consideration not only the labour expended by ‘the 
Commissioner bat also the return which the petitioner bas got for his money. 
The Court has also to consider whether the work was done efficiently and with 
dos diligence in accordance with the directions of the Court. After a Commis- 
sioner withdraws a certain sum towards hls remuneration from Court and If in 
fact he Is entitled to get more for bls work he should suspend his work and 
being the matter to the notice of the Court so as to enable the Court to examine 
his work and to determine what further amount a party should be called upon 
to deposit. 


* Civil Revision Case No. 7 of 1936, against the orders of K. B. Roy, Esq. 
Subordinate Judge, First Court, of Sylhet, dated the g3rd November, x 
Novemb x, roth Dxcsm5 x, and 17th Docembsr 1935, 
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Order 26 Rule 15 of the Code of Civil Procedure, is Intended to safe-guard 
the interest of tha Commissioner who is an officer of the Court and the deposit 
contemplated by that rule is that a Commissioner may not be driven to a 
separate sult for recovery of bis fees. 


A Commissioner was appointed for local lovestigation in a suit on the 
application of the petitioner, He was directed to submit his final repoct within 
a certain time, This time was extended severa] iles and ultimately the 
Commissioner died without submitting any final report leaving the opposite 
party No. 1 as his sole heiress. After his death a fresh local investigation 
was ordered by the Court and the opposite party No. 1 applied to the Court 
for payment of the balance of fees due to her bosband, for the work done in 
coonection with the local investigation. The Court upon hearing the objection 
of the parties, directed the petitioner to deposit a further sum of Rs. 2050. 1 


Held that the order of the Court was not justified and liable to be set aside. 


Application for Revision under Section 115 of the Code of 
Civil Procedure and Section roy of the Government of India Act 
by the Petitioner. 3 

The material facts will appear from the judgment. 

Mr. Hemendra Kumar Das for the Petitioner. 

Messrs. Friyanalh Dutia and Usskrumdas Chakravarty for 
the Opposite Party. 

The judgment of the Court was as follows : 

The facts which gave 11se to this Rule are as follows :— 

On zath Jujy, 1932, the husband of the opposite party No. I 
was appointed a Commissioner for local investigation in a certain 
suit on the application bf the petitioner. He was directed by the 
Subordinate Judge of Sylhet before whom the suit was pending - 
to submit his report on ist September, 1932. As the work was 
not finished within the time fixed by the Court time was extended 
on several occasions. On 21st May, 1934, he informed the Court 
that he would submit his final. report within six weeks from that 
date. He however failed to submit his report within that time, 
On 18th August, 1934, the Court directed him to file his report 
on roth September, 1934, with an explanation of his delay. He 
however did not submit his report or explanation. On 28th 
November, 1934, he died, leaving the opposite party No. 1 as his 
sole heiress. Thereafter the learned Subordinate Judge directed 
a fresh local investigation on the objection of one of the defendants 
in the suit, 


Eefore the issue of the commission the Court directed the 
petitioner who is the plaintiff in the suit to deposit a certain amount 
to cover the expenses of the commission under Order 26, Rule 15 
of the Code of Civil Procedure. The Commissioner during his 


Vor, LXIIL] ' HIGH COURT. ` 


life time was allowed by the Coart to withdraw Rs. yco from the 
said deposit, After his death the opposite party No. x applied to 
the learned Judge for payment to her of the balance of the fees 
due to her husband for the work in connection with the local 
investigation, The petitioner opposed the application. The 
learned Judge however called for a report from the Sheristadar. of 
his Court and after hearing the parties directed the petitioner to 
deposit Rs, 2050 in Court. The petitioner thereupon obtained 
this Ral, 

The only point for determination in the Rule is whether the 
learned Judge in view of the facts of the case was justified in 
making the order complained of. The learned Judge has not 
given any reasons for bis order. It is not clear from his order 
whether he applied his mind to the facts of the case before he 
made the order. ` 

It is true that the petitioner by moving the Court to appoint 
the Commissioner impliedly undertook to pay such remuneration 
to him for his services as would be finally determined by the Court. 
In order to determine what amount the petitioner should be 
directed to pay, the Court has got to take into consideration not 
only the labour expended by the Commissioner but also the return 
which the petitioner has got for his money. The Court has also 
to consider whether the work was done efficiently and with due 
‘diligence in accordance with the directions of the Court. After 
the Commissioner withdrew Rs. Joo from Court, if as a matter 
of fact he was entitled to get more for his work, he should hava 
suspended his work and lrought the matterto the notice of 
the Court in order to enable the Court to examine his work and 
to determine approximately what further amount the petitioner 


should be called upon to depcst. This was however not done, . 


The object of requiring the expenses to be deposited under 
Order XXVI, Rule 15 of the Code of Civil Procedure is that the 
Commissioner who is an officer of the Court may not be driven 
to a separate suit for recovery of his fees. Assuming that the 
Commissioner has power to realise his fees by execution of the 
order of the Court determining the amount of fees, in the events 
that have happened in the present cause, the learned Judge after 
ordering a de novo local investigation and thereby depriving the 
petitioner of any return for bis money, should not have directed 
the petitioner by a summary order without giving any reasons to 
dsposit R4, 20552 more for the expense of the commission, 
seeing that the valus of the property involved is only Rs, 7800 
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ani the petitioner is exactly in the same position as he was in 
1930, thouzh he has already deposited a large amount in Court 
Ordinarily this Court doss not interfere with the ordera of the 
subordinate Courts in a matter like this, But the peculiar facts 
of t^is case call for our interference in this matter. 

We therefore set aside the order of the 1sarned Judge directing 
the petitioner to deposit Rs 2050 for the cost of the local investi- 
gation made by the deceased Commissioner. This order however 
will not preclude the opposite party No. r from taking such steps 
as are opento her under the law to recover any excess amount 
if any which may be justly due to her husband for the work done 
by him in connection with the local investigation in this case. 
In this connection we draw the attention of the learned Judge to 
the statutory provisions of the Cole and rules framel hy this 
Court relating to local investigation and the Commissioner's fees. 
There will be no order for costs in the Rule. 


HK. B Rule made absolute. 


Before Mr. Justice R. C, Mitter, 


MUKTI DEBI 


p. 
MONORAMA MITRA AND OTHERS, * 


Bengal Tenancy Act (VII af 1885 as amended by Aci IV of 1928), Section 20F, 
proceeding under—Denamdar, if fully represents the beneficial owner — 
Beneficial owner coming im after the period of limitation im spite of ike 
benamdar bring already on record, proceeding if to be rendered. invalid— 
Minor, already om record bul unrepresented by guardian, such guardian, if 
can be appointed beyond time—Duty of Court—Simulianseus applications 
under Section 26F of the Bengal Tenancy Act, if malniainabis. 


In a suit or proceeding a benamdar fully represents the beneficial owner Gur 
Narayan v. Shee Lal Singh (1) followed. 


So, In a proceeding under Section 26F of the Bengal Tenancy Act, where 
a benamdar was on the record from the very beginning, the fact that the bene- 

* Civil Revision Case No. 1004 of 1935, agaiont the ortler o£ Baba Ramani 
Ranjan Biswas, Munsif, grd Court, Narail (Jessore), dated agth April, 1935. 

(1) (1918) L. R. 46 I. A. 1 L L. R. 46 Calc. 596 ; 23C. W. N. sar, 
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ficial owners wanted to come in after the period of limitation, would not render 
such application invalid oc barred by time, 


It : the duty of the Court to appoint a guardian of a minor defendant, and 
such appointment ls to be made after the institutlon of a suit or proceeding, 
and where by reason of some act or omission on the part of the Court or its 
officer an Injury has been done, It is the duty of the Court to relieve parties 
against the injustice caused : Gadadhar Sarkkel v. Gopal Chandra Das(1). An 
application, under Section a6F of the .Beogal Tenancy Act, in which a party, 
a minor, was brought on the record but not represented by any guardian, will 
not be hit by Section 188 of the Bengal Tenancy Act and in such a case the 
Court will proceed to appoint a guardian of sach minor. 

Two applications for pre-emption under Section 26F of the Bengal Tenancy, 
Act filed by different sets of co-sharer landlords can go on simultaneously. 


Therefore a second application will not be incompetent by reason of the 
filing of an earlier application for pre-emption even though one of the parties 
is made co-applicant in both the proceedings 


Application for pre-emption under Section 26F of the Bengal 
Tenancy Act. 

Application under Section 115 of the Code of Civil Procedure. 

The matrial facts appear from the judgment. 

Messrs. Amiruddin Ahmed and Syed JVawsher Ali for the 
Petitioner. 

Messrs. Hemendra Chandra Sen, Rajendra Bhusan Baksi, 
Suresh Chandra Sen and Surajit Chandra Lahiri for the Opposite 
Party. 

The Judgment of the Court was as follows: 

This case raises interesting points of law and some of them are 
points of first impression. The matter has been very ably and 
fairly argued by Mr. Ahmed appeariag on behalf of the petitiorer, 
and although I am in substance holding against him it must not 
be taken that I have not taken into consideration the arguments 
he has advanced. 

Three points; have been raised before me which I will state 
hereafter, after setting out the relevant facts which are as follows: 
Abdul Malek Molla held an occupancy holding under a large 
number of co-sharer landlords. He sold a portion thereof by a 
registered instrument to the petitioner before me, Mukti Debi 
The notice of transfer was duly seived and within two months of 
the service of the said notice two sets of co-sharer landlords made 
two independent applications for pre-emption under Section 26F 
ofthe Bengal Tenancy Act. The first of these applications was 
filed on goth November, 1934 by three of the co-sharer landlords 


{1} (1936) 40 C. W. N, 680. 


Mukti Deb] ' 
Y. ù 
Monorama Mitra. 


Mar, 20. 
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Sudbir Kanta Ghose, Kamakhya Prosad Ghose and Haridas 
Ghose. Most of the remaining cc-sharer landlords, including one 
Monorama Mitra, was made opposite parties to this application, 
but this application was, as has been ultimately found by tbe 
Court, defective because one co-sharer landlord had not been 
made a party to this application. On a3rd November, 1934 
another application was made under Section 26F by Monorama 
Debi to which two of the co-sbarer landlords joined later on. 
In this application all the remaining co-sharer landlords or their 
benamdars were made parties. The first application was numbered 
i Misc. Case No. 203 and the second Misc. Case No, 207 of 1934. 
On 8th December, 1934 Monorama who was a cc-applicant in 
Misc. Case 207 made an application in Misc, Case No. 203 for 
joining as a co-applicant with the application of that case, and 
this application of hers was granted on 8th December, 1934. 
Case No. 203 then preceeded but that case was ultimately dismissed 
by the Court on the ground that one of the co-sharer landlords 
had not been made a party to the application and, therefore, the 
application was not maintainable in view of the provisions of 
Section 188 of tbe Bengal Tenancy Act. After the dismissal of 
the said application the application which was numbered 207 
proceeded with. The lower Court bas allowed that application, 
» and it is against the order of the lower Court passed in that case, 
the present Rule has been granted. 


It is necessary to state two other facts in connection with Misc. 
Case No. 207 for the purpose of following the three points which 
have been raised by Mr. Ahmed. In that application Haridas, a co- 
sharer landiord, was made an opposite party. He was described asa 
minor but no guardian was ever proposed or appointed. Later 
on an application was made on his behalf, unrepresented by any 
guardian, to become a co-applicant and that application was 
granted, and ultimately Haridas, described as a minor, but not 
in fact represented by a guardian or a next friend, continued 
on the record. One of the opposite parties to this application, 
was Lalan Chandra Ghose. Later on two persons Nirode Gopal 
Ghose and Nani Gopal Ghose filed an application on 19th. Decem- 
ber, 1934 to become co-applicants along with Monorama. They 
made their case that thelr benamdar was Lalan who had been 
named as an opposite party in Monorama’s original application. 
They were allowed on that date to become co-applicants in Misc. 
Case No, 207. . 

Mr. Ahmed raises three points (i) that Section 188 ofthe 
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Bengal Tenancy Act has not been complied with inasmuch as 
Haridas cannot be deemed to be a party to the proceedings at all, 
because being a minor he was not represented by a guardian. 
The application which is the subject matter of Misc. Case No. 207 
says he must be considered to be an applicant in which one 
co-sharer has been left out namely Ilaridas, (ii) that Monorama 
could not continue the application which is the subject matter 
‘Of Misc. Case No. 204, inasmuch as she became a co-applicant later 
on in Misc. Case. No. 203 which has ultimately been dismissed on 
account of defect of parties and (iti) that the Court could not 
add Nirode and Nani parties to Misc. Case No. 207 after the period 
of limitation provided for under section s6F. 

With regard to the third point the Court has remarked that 
there is no defect in the original application for pre-emption, inas- 
much as Lalan, the benamdar of -Nirode and Nani, was on the 
record from the very beginning, the application, therefore, if it 
is not otherwise bad by reason of the defect regarding Haridas 
was & good application. In my judgment this view of the Court 
below is sound because & benamdar represents in & suit, or 
proceeding fully, the beneficial owner, The fact is that Lalan 
made a party to these proceedings from the very beginning, 
represented Nirode and Nani as their benamdar. This principle 
bas been laid down in the case of Gur Narayan v. Shes Lal Singh 
(1). This is a case where the beneficial owners wanted to come in 
and represent themselves instead of their benamdar representing 
them. There is on tbis score no difficulty as regards the appli- 
cation, which is; the subject matter of Misc. Case No. 207 and I, 
accordingly, overrule the third point. 

With regard to the first point there can be no doubt that if 
Haridas was, in fact, a minor the proceedings which have been 
continued in the Court below, and which have terminated with 
the order of pre-emption were irregular proceedings. Evidence 
was led on behalf of the applicants for pre-emption, that Haridas was 
an adult at the date when Monorama filed the application of 23rd 
November 1934. Evidence to the effect that Haridas was a minor 
then, and is still a minor bas been led on behalf of the purchaser, 
but the Court below has not recorded any finding on the question 
of minority of Haridas at the material point of time, In my judg- 
ment, the Court below ought to have recorded a finding on this 
point, and if it came to the conclusion that Haridas was a minor 
it was under the duty to appointa guardian for him, under the 

(1) (1918) L. R, 461. A. 1; 233 C. W, N. sat; LL L. R 46 Calc. 566, 
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provisions of Order 32 rule 3 of the Civil Procedure Code. 
I have examined the evidence myself. No relation of Haridas 
has been examined to prove his age. The only witness examined 
is a neighbour of Haridas. His evidence goes counter to the 
statement made in Monorama's petition where he was described 
as a minor. Icannot rely onthis evidence adduced on behalf 
of the applicants for pre-emption, that Haridas was aged 22 years in 
the year.1934. His school register has been proved by the purcha- 
ser and it shows that at that date he was a little over 15 years. In 
this state of the evidence I must record a finding shat Haridas was 
a minor at the date of the application and is still a minor. 

Mr. Ahmed said that inasmuch as Haridas was a minor at 
the date when the application was made, and no guardian was 
appointed be cannot be considered to be a party to those pro- 
ceedings at all, and so section 188 has not been complied with. 
I do not see how I can give effect to that contention. Ifthe 
provisions of Order 3a rule 3 be examined it leads to this that 
the appointment of the guardian of a minor defendant is to 
be made after tbe institution of the suit or proceedings 
against him, the. duty of making the appointment of a proper 
person as guardian of a minor is on the Court and there must be, 
having regard to the procedure that has to be followed by the 
Court in selecting a guardian fora defendant or opposite party, 
an appreciable interval, it may be short it may be long, between 
the filing of the suit against the minor or the filing of the appli- 
cation for pre-emption with & minor as opposite party, and the 
selection and appointment of his guardian. Anh application for 
preemption, or & suit, cannot be instituted with a guardian of a 
minor defendant or opposite party already appointed. I, accor- 
dingly, hold that Haridas must be taken to be made a party to 


. the application for pre-emption at the time when that application 


was presented, but the subsequent proceedings are irregular 
because the Court has not discharged its duty in appointing a 
guardian of a person whose name appeared in the proceedings 
with the description that he wasa minor. The application filed 
on behalf of Haridas purporting to act himself to, become a 
co-applicant was algo an irregular application and the order thereon 
is an irregular order. On this point, as I have said already, section 
188 does not hit the application for pre-emption and the proper 
order which must be passed, having regard to these defects, is to 
discharge the order for pre-emption which has been passed and to 
remit the case to the lower Court in order that the proceedings 
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may be continued after the Court has appointed a proper person . 


83 guardian of Haridas. 

Unless there ia some substance in the second point (I say 
it has not, for the reasons which I shall hereafter state) 1 may 
mention, at this stage, that the order which I propose to psss ia 
the order which I have indicated above. ' 

This leads me to the second point. Before the Misc. Case 
No, 207 was actually taken up for hearing the Court had made 
an order by which Nirode and Nani became co-applicants 
with Monorama and they continued as co-applicants. At the 
stage when Misc. Case No, 207 was heard the position is this that 
there were at least two other co-applicants with Monorama, It 
ig said that Monorama could not prosecute two applications for 
pre-emption passed on the self-same transfer, namely, the applica- 
tion in Misc, Case No. 203 in which she had become a co-appli- 
cant by reason of the order of the Court dated 8th December, 
1934 and Misc. Case No, 207 in which she was alone the original 
applicant but later on had two other co-applicants with her. It 
is quite clear from a comparison of Section 148A(9) of the Bengal 
Tenancy Act with the provisions of Section 26F, that a co-sharer 
landlord is not bound to exercise bis right of pre-emption by 
becoming a co-applicant in his or her co-sharerw application for 
pre-emption filed under Section 26F (r) There is no provision 
corresponding to Section 148 A(g) in that part of the Bengal 
Tenancy Act which deals with the co-sharers’ right of pre-emption, 
In fact the provisions of Section 26F, (4) (a) indicate that co-sharer 
landlords have independent rights to make independent applica- 
tions under Sub-section r of Section 26F, and they are not bound 
to exercise their rights of pre-emption only Ly becoming co-appli- 
cants in their co-sharers’ pending application. The applications 
in Mis. Cases Nos. 207 and 203 could, accordingly, go on simul 
taneously and the second. application for pre-emption which was 
the subject matter of Misc. Case No. 207 was not incompetent 
by reason of the filing of the earlier application by other co-sharer 
landlords which was numbered Misc. Case No. 203. I go further, 
that Monorama when she had ultimately two other co-applicanta 
with her could not in law withdraw from her application by an 
express application without the consent of her co-applicants. 
Here the position was that of a co-plaintiff and it is a principle of 
law, as has been held by Swinfen Eady, J. in the case of Za re 
Mathews-Oates v, Mooney) (1), that “ Where there are co-plaintiffs 


(1) [1905] a Ch. 460. 
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one cannot sever as of right.” If Monorama could not sever as 
of right, from her application for pre-emption by an express act 
I do not ses on what principle it can be said that she cannot 
maintain her application for pre-emption along with her co-apph- 
cants because of her act in connection with Misc. Case No. 203, 
whicn can at most lead to an inference that she wanted to with- 
draw from her own application, and wanted to pursue her remedy 
for pre-emption as a co-applicant in Misc. Case No. 203. On this 
principle I over-rule also the second point. 

There remains only another point to be considered. As I 
have said above that the proceedings of the Court below have 
been irregular by reason of the non-appointment of the guardian 
of Haridas, the order complained of must be discharged and the 
proceedings must be remanded to the lower Court, in order that 
they may be continued after the Court appoints a proper person 
as his guardian, but it is necessary to guard against the interest of 
Haridas when he would be so represented by a proper guardian 
if Haridas represented by a guardian wants to become a co-appli- 
cant for pre-emption. The application for pre-emption has been 
filed, as [ have said, on 23rd November, 1934. In accordance 
with the provisions of Section 26F (4) (a) a co-sbarer landlord 
opposite party has to make his application for becoming a co-appli- 
cant within two months from the date of the service of the notice 
of the transfer on him, or within one month from the date of the 
filing of his cc-sharers’ application for pre-emption. These periods 
have long expired. If the Court had done its duty and had 
promptly appointed a guardian for Haridas that guardian would 
bave had time to make an application for joining as a co-applicant 
within the period mentioned in Subsection 4(a) of Section 56F. 
The fact that the Court overlooked that Heridas was a minor, a 
fact which appeared on the face of the application for pre-emption, 
is a fact which must be considered, In the case of Gadadhar 
Sarkhel v. Gopal Chandra Das (1) I have held that where by 
reason Of some act or omission onthe part of the Court or its 
officers an injury has been done, it is the duty of the Court to 
relieve parties against the injustice caused by its own acts or 
defaults or the acts or defaults of its officers. That was a case 
of pre-emption under Section 26F and was a case where by reason 
of a sad omission on the part of the Court to look to the records 
of the case a co-sharer opposite party could not come in and make 
his application for becoming a co-applicant within the time limited 

ü) (1936) 40 C. W. N. 680, 
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in Subsection 4(a) of Section 26F of the Bengal Tenancy Act. 
In my judgment, the principle which I have laid down in that 
case governs the pretent case and my direction is that after a 
proper guardian has been appointed for Haridas, the Court would 
entertain an application on behalf of Haridas made by such guar- 
dian for becoming a co-applicant, if that application is made 
promptly, that is to say, a8 soon as the person so appointed assumes 
his office as guardian of the minor. 

The Rule is made absolute in these terms, the case is sent 
back to the lower Court in order that the directions given above 
may be carried out. So far as the costs of this Court is concerned 
the partizs do bear their own costs. 

Let the affidavits filed be kept with the record. 
T, R. Rule made absolute. 





APPELLATE OIVIL. 


Before Sir Manmatha Nath Mukerji, Kt. Acting Chief Justice, 
and Mr. Justice S. K. Ghose. 


WARES ALI AND OTHERS 
v. 


SHEIKH SAMSUDDIN AND OTHERS.* 


Wakf by a Mahomedam lady—Tauliatnamah executed prescribing course of 
succession to the Kutwolliship for the mak/—Expression used in Tanlict- 
namah “on zour death your legal heirs such as sons and grandsons shall 
become Mutwallis "—Meaning of ~Whaether excludes heirs in the female 
line — Casts of the suit for remosal of Muiwalli- ff payable out of the 
estate, when suit is bona fide. 


Where a Mahomedan lady created a wakt, built a mosque and for defraying 
the expenses of the mosque and also for certain other religions and charitable 
purposes dedicated all hec properiies and constituted herself as the first 
Mutwalli and thereafter she executed a Touliaimamah by which amongst other 
provisions she laid down a course of succession to the mutwalliship and directed 
that on ber death two persons—one a foster son of the lady and the other a 

"Appeals from Original Decrees Nos, 190 and as6 of 1932, against the 
decrees of Rakhal Chandra Sen, Esq., Additional District Judge of 
Hooghly (at Howrah), dated the agth February, 1932, and against the decree of 
Satyendra Nath Modak, Esq. Additional District Judge of Hooghly (at Howrah), 
dated the 15th July, 1932, respectively. 
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son of the daughter of the lady's husband—woald be mutwallis and it was 
further sald in tbe Taullatnamah : “On your death your legal heirs such as 
sons and grandsons etc. shall become Mutwallis in the office of their respective 
predecessors and shall get the sid fixed remuneiation. So long as the said 
legal hers are alive other persons sheall not be (appointed) Mutwallis in your 
pace." i 

Held, with regard to the question as to who were entitled to the olios of 
matwalll coder the terme of the Tauliatnamah, that there is not much distinction 


: in Mahomedan Law between males and females on the question of heirship 


and certainly none in the matter of appointment to the office of mnutwalll ; and 
indeed the lady having expressly appointed a son of a daughter of her husband 
roost be taken to have had no particular aversion to provide the mutwalliship 
for aay of the legal heirs of any of these persons irrespective of the question 
as to whether they were descendants in the male or in the female line. The 
passage "legal heirs such as sons and grandsons etc." could not reasonably be 
construed as restricting the meaning of the expression “legal heirs" to the 
male Hoeal descendants, but the expression “sons and grandsons etc." was 
only illustrative of the expression “legal heirs." 

Heid, further, oo the question as to whether the Court below. was right in 
refusing the plaintiffs the costs ont of the funds of the estate, that the suit 
being a bona fide one and that after a protracted proceeding the allegations 
of the plaintiffs having been substantiated, It was only proper that the plaintiffs 
should have all thelr costs out of the funds of the estate. 


Appeals by the Plaintiffs, 
The material facts appear from the judgment, 


Messtis. Chippendale, Amiruddin Ahmed and Shamdhunath 
Banerjee for the Appellants. 

Dr. Bijan Kumar Mookerjes, Messrs, Hiralal Chakrabarty, 
Khagendra Nath Mitra and Pankaj Kumar Mukherjes for the 
Respondents. 

The judgment of the Court was as follows : 

Mukerji, A. C. J. :—These are appeals preferred by the plain 
tiffa from the decrees and decisions of the Court of the Additional 
District Judge of Howrah, dated the 29th February, 1932 and r4th 
July, 1932. The suit out of which they have arisen was one instituted 
by six persons as plaintiffs under the provisions of Section 9a of 
the Code of Civil Procedure with the sanction of the Collector 
of the district as provided for in Section 93 of the said Code. 
The prayers in suit were for the removal of a mutwali, for accounts 
and for other consequential reliefs. 


The wakf in connection with which this suit was instituted 
was created by one Jitan Bibi in 1893. She built a mosque and 
for defraying the expenses of the mosque and also for certain 
other religious and charitable purposes dedicated all her properties 
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and constituted herself as the first mutwali. In 1895 she execu- uu 
ted a Tanliatnamah in which amongst other provisions she laid 1935 


down a course of succession to the mutwaliship and also directed 
that on her death two persons—one Sbaikh Shamsuddin and E LN 
another Shaikh Monohar Ali—would be mutwalis in respect of 
“ihe wakf, Shaikh Shamsuddin was the son of a foster son of the ma C. F. 
lady and Shaikh Monohar Ali was tbe son of a daughter of. the 

lady's husband. Soon after the execution of this Tauliatnamah 
the lady died. From the pleadings in the case it would seem that 

after her death Shamsuddin and Monohar Ali acted as mutwalis. 

In November, 1921, Monohar Ali died leaving as his heirs a son 

and three daughters. The defendant No. 2 is the son; one of 

the daughters was one Meher Afzoon who was tbe wife of the 
plaintiff No. r and mother of plaintiffs Nos. 4 and 5; the other 

two daughters are the defendants Nos. 3 and 4inthissuit. It 

also appears from the pleadings that since the death of Monohar 

Ali, defendants Nos, 2, 3 and 4 with Meher Afzoon as heirs of 
Monohar Ali acted with Shamsuddin as mutwalis and that the 
plaintif No. 1 Munshi Abbas Ali who happens to be the husbard 

of Meher Afzoon associated himself with them. It is further 
said in the pleadings that on Meher Afzoon’s death the plaintiff 

No. r stepped into her place. The aforesaid three plaintiffs 
together with three other persons, six in all asI have already 
stated, instituted the present suit. The other three plaintiffs 
were—plaintiff No. 2 who is the Imam.of the mosque, plaintiff 

No. 3 the Moazzam of the Mosque and plaintiff No. 6 who is a 
shop-keeper, a member of the Mohammadan public, Defendant 

No. 1 in the suit is the said Shaikh Shamsuddin. 

Several issues were framed in the suit and those which related 

to the merits of the case as against the defendant No.1 were all 
decided in favour of the plaintiffs by Mr. R. C. Sen,—Additional 
District Judge of Howrah—by a judgment dated the .2gth 
February, 1932. The learned Judge, however, dismissed the 

suit upon the ground that the first issue which raised the question 

of validity of the sanction required for a suit under Section os of 

the Code of Civil Procedure had to be decided against the 
plaintiffs He held that tbe sanction that had been accorded 

to the suit was not enough in view of the decision of the 
Judicial Committee in the case of Prem Narain v. Ram 
Charan (1). The Public Suits Validation Act of 1932 having been 

passed, the plaintiffs applied to Mr, S. N. Modak—the successor 

(1) (1931) 58 C. L. J. 54 ; 36 C. W. N. 257. 
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pei of Mr. R. C. Sen,—to have the suit reopened for fresh orders. 


1935. This application was granted and the learned Judge Mr. Modak 


Wares Ali held that inasmuch as the suit had to proceed from the stage 
v. at which it had been left by bis predecessor all tbe findings of 
Sheikh Samsuddin, 


D his predecessor should be accepted by him as correct and be 
Mukerji, A. C. Y. would only deal with the suit in so far as any new question came : 
m to be argued before him. He held that any judgment which he 
would pass in the suit would have to be regarded as supplementary 
to the judgment which had been recorded by his: predecessor. He 
dealt with the suit on this footing and eventually disposed of it by 
an order which he recorded in these words: “It is accordingly 
ordered that’ defendants Nos. t and 2 be removed from Mutawalli- 
ship in respect of the trust property in question, that steps be taken 
for appointment of one or more trustees, that, accounts and enqui- 
rjes be directed and steps be taken for settling a scheme.” The 
plaintifis then preferred these appeals from the aforesaid decisions ; 
and during the pendency of the appeals the plaintiff No. 1 died and 
upon that the plaintiff No. 4 came to be substituted in his place. 


Two contentions have been put forwatd before us ‘on behalf of 
the appellants in support of the appeals. So far as the decretal order 
referred to above is concerned that is not challenged on bebalf 
Of any of the parties, and that order therefore must be treated , 
as final The first contention that has been urged on behalf 
of the appellants is that the Court below has misconstrued the, 
Tauliatnamah in so far as the arid Court has purported to hold 
that plaintiffs Nos. r, 4 and 5 are not entitled to the office of 
mutwalli under the terms of the Tauliatnamah ; and the second 
contention urged on behalf of the plaintiffs relates toa certain 
order as to costs which is to be found in the judgment of the , 
District Tudge Mr. Modak. 

With regard tothe first contention the position seems to be 
this: Inthe Tauliatnamah Jitan Bibi declared that she would 
remain the mutwalli during her lifetime and that, as already stated, 
after her death Shaikh Shamsuddin and Shaikh Monohor Ali 
would step in. as mutwalis. Thereafter certain remunerations 
were provided for it was said in the Tauliatnamah : “On your 
death your legal heirs such as sons and grandsons etc. shall be- 
come Mutawallis in the office of their respective predecessors 
and shall getthe said.fixed remuneration. Solong as the said 
legal heirs are alive otber persons shall not be '(appcinted) 
Mutawallis in your place." The-eligibility of a person to claim 
to be appointed a mutwali in respect of the wakf in accordance 
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with the terms of this Tauliatnamah depends upon the meaning 
that is to be given to the expression “legal heirs" as contained 
in this clause of the Tauliatnamsh, Mr. R. C. Sen in his judg- 
ment dealt with this matter under issue No. 3. He observed 
thus: “I have found that plaintiff No. 1 did for a short while 
manage the affairs of the mosque. There is practically speaking 
no evidence that any female children of Monobor Ali, or that 
the children of the first wife of plaintiff No. 1 ever acted as 
Mutawalli, but the decision on the point really depends on the 
construction of the Tauliatnamab. The words mentioned in it 
arð: Your legal heirs such as sons and grandsons etc. In this 
connection my attention was drawn to the ruling, Paschudala Debs 
v. Jotindra Nath Goswami (x). But that case referred to a Hindu 
family, and to a question of ordinary inheritance. In the present 
instance, the parties are Mubammedans, and in the matter of 
Mutawalliship, Jitan Bibi was entitled to prescribe the succession 
to the office in any way she liked, In my opinion the Tauliatnamah 
excludes the female heirs of Monohar Ali and defendant No. 1 
from succession to Mutawalliship. Accordingly I find that the 
plaintifis Nos. r, 4, and 5 are not entitled to the office of Mutawalli 
under the terms of the Tauliatnamah." As already stated, Mr. 
Modak proc eeded on the footing of these findings and he expressly 
suid in his judgment that all the findings arrived at by his 
predecessor must be accepted as final, and he further ssid: “I 
must also accept my predecessor's finding to the effect that plain- 
tiff No. 1 is not entitled to be appointed asa mutwali.” These 
remarks of Mr. Modak may not unreasonablay be construed as 
meaning—and, in our opinion, they do in fact mean—that he 
was upholding the decision of his predecessor Mr. Sen to the 
effect that plaintiffs Nos, r, 4 and 5 were not entitled to the office 
ofthe mutwali under the terms of the Tauliatnamah. It is these 
parts of the judgments of Mr. Modak and of Mr. Sen that are 
challenged before us on behalf of the appellants, 

We have read the -Tauliatnamah with care and we must say 


that we are unable to agree with the Court below in the view , 


that it has taken of this matter. In the first place, as is well 
known, there is not much distinction in Mohammadan Law be- 
tween males and females on the question of heirship and certainly 
none in the matter of appointment to the office of mutwali ; and 
indeed tbe lady having expressly appointed Monobar Ali who 
was the son of a daughter of her husband must be taken to have 
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had no particular aversion to provide the mutwaliship for any 
of the legal heirs of any of these persons irrespective of the 
question as to whether they were descendants in the male 
or in the female line. Nextly the passage “legal heirs such 
as sons and grandsons etc.” cannot reasonably be construed as 
restricting the meaning of the expression “legal heirs" to the male 
lineal descendants, but in our opinion the expression "sons and 
grandsons etc.” is only illustrative of the expression “legal heirs.” 
This being our view, we think we must hold that the decision of 
cfthe Court below on this poiat must be set aside and in the 
further proceedings that will now take place in pursuance of. the 
decree that has been made the observations of the said Court 
with regard to this matter will not be paid any attention to. 

We have been asked to consider some of the other clauses of 
the Tauliatnamah and to construe them as giving or not giving 
certain rights to some of the parties concerned in the case, We 
«re not prepared to go into those questions because they have 
not yet been dealt with by the Court below. 

Thesecond contention tbat has been urged before us relates 
tothe order which Mr, Modak has made refusing to allow the 
plaintifis their costs out of the funds of the estate, We are 
unable to see any justification for this refusal The suit was a 
perfectly Jona fde one. It was instituted so far back as 1924 
and-after protracted proceedings it has been found that the 
allegations of the plaintiffs as against the defendant No, rand 
for the matter of that as against the defendant No, a as well— 
both of whom have been-ordered to be removed by the Court 
below-—have been substantiated. In such circumstances it is only 
proper that the plaintiffs should have all their costs allowed out of 
the funds of the estate. 

The result is that the decree passed by Mr, Modak on the 
15th July, 1932, will be modified in the manner indicated in this 
our judgment, We find that inthat decree pleader's fee of Rs, 
5o only has been allowed to the plaintiffs We do not find that 
there is any basis for this item. Pleader’s fee should be 
calculated and inserted in the said decree according to the ordi- 
nary scale. 

The appellants are entitled to their costs in this Court (hearing- 
fee one set) the same also coming out of the estate. 

The non-direction not being pressed is dismissed, but ee 
any order for costs. 

B. K, R Appeal iioa. 
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Before Mr. Justice R. C, Mitter, 


NAGENDRA MOHAN NATH aiias NAGARBASHI NATH Civit, 
AND OTHERS ione 

rs ard PET 

p. Neowmber, 22. 


JOGENDRA NATH SEN AND oruzrs.* 


Rent, enhancement o/—Landlord, if has prima facle right fo claim enhance- 
meni—Construction ef documeni—Documaent, if to be construed as a whole ‘ 
— Distinction, if te be made in cases of raiyati holding and permanent 
tenure in determining fixity of rent—Stipulations in document— Rent, if 
jixed in jerpeiuity — Bengal Tenancy Act (VIL of 1885), Section 3c(5). Í 
A landlord has prima facie a right to claim enhancement unless he has 

precluded himself by contract from clalming it. 


For the purpose of constralng a document, it must be considered as a 
whole. ; 


Where a document begins by saying that a raiyati right is beiog conferred, 
that it ts heritable, that the rent is stated to be a fixed sum per year, that the 
tenant stall not be able to make any objection on the ground that the demised 
lands or part thereof have become water-logged etc , that if on measurement the 
aren be found to be more or less, the rent would be increased or- decreased 
according to the rate mentioned In the document—the Bengali words being 

* Uparubtha Nirik Bridhi’’ etc. and that thé tenant’s right to transfer was not 
forbidden but he would not be entitled to cut old trees or excavate tanks 1 


Held, that having regard to the terms of the document as a whole, the rent 
was intended to be fixed in perpetuity. The clause relating to the payment 
of additional rent at the same rate for increase in aree is very signiboant, for 
unless there was an intention to fix the rentin perpetuity a clause of this 
nature would lead to inconsistency, namely there would be one rate for the 
original area let out which could be enhanced and a fixed rate for the additional 
area found on measurement: Nabendra Kishore Roy v. Choudhury Mian (1) 
referred to. 

In determining whether the rent of a tenant ts fixed in perpetuity, no distinc- 
tlon is to be drawn between cases where the tenancy isa permanent tenure and 
where It is only a raiyati one. 

- Appeal by the Defendants. 

Suit for rent with a prayer for enhacement of rent under 
Section 3o(b) ofthe Bengal Tenancy Act. ; 
The material facts appear from the judgment. — ' 
Mr, Probodh Chandra Kar for the Appellant. 
Mr. Surendra Nath Das Gupta for the Respondent. 

* Appeal from Appellate Decree No. 457 of 1932, against the decree of Babu 
Abinash Chandra Ghose Hazra, Additional! Subordinate Judge of Bakargunj, 
dated the rith September, 1931, affirming that of Babu Tejendra Nath Bose, 
Munsiff, First Court, Bhola, dated the 16th January, 1931. Í 
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The judgment of the Court was as follows : 

The plaintiff io the suit out of which this appeal arises claims 
rent for the years 1333 and 1336 at the rate of Rs. 20 per year 
as also cesses and damages, He also prays for enhancement of 
rent under Section 3o(b) of the Bengal Tenancy Act. So far as 
the claim for arrears is concerned, there is no question raised 
before us. But the appeal is directed against the claim for 
enhancement made by the plaintiff. 

Both the Courts below have granted enhancement at the rate 
of 3 annas 6 pies per rupee. The defendant No. r has preferred 
this appeal to this Court. The teims of the tenancy are defined 
in two documents executed on the 4th Chait 1307, vis., the Patta 
Ext A and the corresponding Kabuliyat Ext. a. Whether the 
landlord has the right to enhance rent or not would depend upon 
"the construction of these documents. They are in terms identical, 
one being the counterpart of the other. Itis, no doubt, a settled 
principle of law that the landlord has prima face a right to claim 
enhancement unless he.has precluded himself by contract from 
claiming the same and therefgre the case has to be approached 
from this point of view, namely, whether there is any intention 
to be gathered from the Patta and the Kabuliyat of the landlords 
giving up their grima facie right to get enhancement. For the 
purposes of construing the document it must be considered asa 
whole, On looking into the document as a whole, I have come 
to the conclusion that the rent has been fixed in perpetuity. The 
documents begin by saying- that a raiyati right is being conferred. 
The right conferred on the tenant is expressly made heritable. 
The rent for the suit land is stated to be Rs, ao per year. It is 
stated further that the tenant shall not be able to make any objec- 
tion on the ground that the demised lands or a part thereof have 
become water-logged etc. It is further provided that if on 
measurement the area be found to be more or less the rent would 
be increased or decreased according to the rate mentioned in 
the document The Bengali words are “ Uparuktha JVirikha 
Bridhi” etc, In my opinion, these circumstances which I have 
mentioned above, indicate that the rent was intended to be fixed 
in perpetuity The last mentioned clause relating to the payment 
of additional rent at the same rate for increase in area is very 
significant. As has been pointed out in some of the cases that 
unlsss there was an intention to fix the rent in perpetuity & clause 
of this nature would lead to inconsistency, namely, there would be 
one rate for the original area let out which could be enhanced and 
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a fixed rate for the additional area found on measurement. It is 
unnecessary, in a matter of this description where the construction 
of a document is involved, to cite cases, But as the learned 
Additional Subordinate Judge has dealt with some of the cases in 


= his jucgment, I may point out that the case of /Vabendra Kishore 


Roy v. ChoudAwsy Xian (1) is a case which is on all fours with the 
present case. In that case enhancement was claimed under 
section 30 (b) of the Bengal Tenancy Act. The tenancy therein 
Was a raiyati one, Mr. Justice Suhrawardy pointed out that 
although the word 'Mokra' had been used in the document before 
him bat that word was not equivalent to ‘Mokarari’ that is to say, 
did not signify fixity of rent. He pointed out that the use of the 
word ‘Mokerari’ is not necessary in every case and came to the 
conclusion that the rent was fixed. He relied upon the clause in 


the document before him for the imposition of additional rent 


for additional area a clause which is identical in terms with 
the ‘clause in the lease, b'fore me. The learned Addi'ional 
Subordinate Judge is not right in saying that there is a distin- 
ction to be drawn between cases wherethe tenancy is a per- 
manent tenure and where it is only a raiyati one. He is 
certainly wrong in holding that Mr. Justice Suhrawardy in 
coming to the conclusion that the rent was fixed, took into 
consideration in favour of the tenant the use of the word Mokra. 
The judgment of Mr. Justices Suhrawardy was affirmed in Letters 
Patent Appeal. Having regard, therefore, to the terms of the 
. dccument aa a whole, I have come to the corclusion that the rent 
‘was intended to be fixed in perpetuity, The clause in the 
document, namely, that the tenant would not be entitled to cut 
old trees or excavats tanks does not militate against the view I 
amtiking. There is besides a very significant fact, namely, that 
the right to transferia not forbidden by tho lease, Taking into 
consideration all the clauses inthe lease in my judgment, the rent 
was intended to be fixed. 

I woùld accordingly set aside the portion of the decree passed 
by tbe Courts below allowing the plaintiff's claim for enhancement, 
The appeal is accordingly allowed. 

Each party will bear his costs of the Court below but the defen- 
dant appellant will get his costs of this Court from the appearing 
respondente, 


H, K. B. | Appeal allowed, 
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erection— Kode of imposillon of fine —“Re-ercel,” meaning . 


In the absence of any definition of the word "re-erect" dp the, Calcutta. 
.lamprovement Act, the word as used in section 171 of the Act, should have-its 
ordinary meaning. 

Under section 171 of the Calcutta. Improvement Act, any person in erecis 
a building without sanction is liable toa fine of Rs. soo, So that where more 
than one person jolned in erecting a bullding they are clearly each liable to a 
. , “find extending to Rs. 500. 

Application for Revision under section 439 of the Code of 
Criminal Procedure by the Accused, 


Application against the order of conviction and sentence Hades 
' section 171 of the Calcutta Improvement Act whereby each of the 
accused was orderéd to pay a fine of Rs. 15o7or in default simple 
imprisonment for two weckt. 


* ars UR 


^ 


The ‘material facts will appear from the judgment, 

Messrs. N, K., Basu and Satyendra Nath Ghose-for the Peti- 
tioner, ri 

Mr. D. N. Bhattacharjee for the Crown. | 

Mr. Satindra Nath Mukerji for the Opposite panty. 

The judgment of the Court was as follows : 


This Rule was issued calling upon the Chief Presidency Magis- 
trate of Calcutta as wellas upon the Chairman of the Calcutta 
Improvement Trust to show ca8use why the conviction and sen- 
‘tence under section 171 of the Calcutta Improvement Act, passed 
upon the petitioners should not be set aside. The offence com- 
plained of was that the accired had put up structures in premites 
Nos. 14 to 23 Jackson Lane, Calcutta, without the permission of 


*Criminal Revision us No. 1015 of 1985. against the order of I. Jf 
‘Cohen, Esq. Honorary Fires Magistrate, Calcutta, dated. the 29nd 
August, 1935. - 
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the Improvemept Trust aod without an agreement as required by SEMINE 
section 63(8) cf the Improvement Act. The questionis whether the : 1936. 
accused bavxinfringed the ‘provisions ef section 171 which ‘lays `. Aditendra Nath 
down that " If any person, -Withcut the permission of the chairman uie 
required M section €3, sub-section' (8) erecis, re-erects or. adds Bhupati Biiusan - 


to, any: wall (exceeding ten feet in height) or building which falls sa oe Cal- 
witbin the street alignment or' building line of a projected public cutta ida 
. street - shown in sang plan sanctioned by the Local Government ——— + 
"under the -said-section shall be punishable. ” 

=- The"grounds:on which this Rule itsuppor ‘ed are (1) that there 
~has heen ‘ho-re-erection“of any building witbin the sireet align 
„ment and (a) tbátin any’case’ there has been no reconstruction 
or re-rection according to the jlin Ex. 15 which the accused 
submitted, After the previous plan had not bsen accepted, this: -~ 


was the plan which was submitted by the accused as óne according ` ~~... .^ = 
to which he proposed to constructa new builling. As regard —  — ye 
the fint point it turns on the meaning of the word “rc-arect”, ium 

It is claimed by the petitioner that the word “re-srect” isto be. : : A 
interpreted according to the meaning of that word in the Calcutta...  -- E 


Municipal Act of 1899. In section 3, clause (39). of that Act it id 
laid down that the expression “re-ereci” when used with reference 
to a building includes the re-construction cf a building after morer: ^... 
than one-half of its cubical extet has been taken down or burnt o} 
down or bas fallen down. It is argued that as the Calcntta Improve- 

ment Act rgrr is a subsequent Act, and since the Improveinent i 
Trust and the Calcutta Corporation were working hand in hand, Ss dia 
the same meaning should be attributed to the word by the 
Improvement Act as that put upon it in the Municipal Act. - Oa 

the other band, it is pointed qut that there is no definition of the 

word “re-erect” in the Improvement Act, butin sectiona it is- 2 
stated that certain expressions, namely, drain, public street, and m 
„street alignment, have the same meaning as in certain clauses of 

. section 3 of the Calcutta Municipal Act, the inference being thàt 

' had the intention been to give any special meaning to the word 
"re-ereci, it would have been mentioned amopgst the definitions E 
in section 2 of thé Improvement Act and that otherwise the mean- "EE 
ing should be the ordinary meaning'of the word, ‘and that it was 

for the Ccurt to decide whether in fact what had been done 

amounted to re-erectipn. F think there is considerable force in 

this argument. In the absence of any” definition cf the "word 

“re-erect”, I think it should have its ordinary meaning. Otherwise 

there was ro reason, if it was intended that “raerce” should ea 
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be used in any other meaning than its ordinary meaning, why 
it should not have Leen defined ia the Act itself, 1f then, it 
is used in its ordinary meaning, the fin ding of the Presicency 


" Magistrate is that there has been re-erection in this case and 


the judgment shows that there has in fact beena considerable 


. amount of reerection, though it ‘is admitted by the Oppcaite 


party that ifthe meaning of re-erection in the present case coin- 
cided with the definition of the word as given in the Municipal 
Act, the work done would not amount to re-erection, In tbis 
view of the matter, the first contention of the petitioners 
fails. 

Then as regards the secord contention, the charge is con- 
structing structures in premites Nos, r4 to 23 Jackson Lane with- 
out the permission cf the Improvement Trust. It was not con- 
struction according to one plan or tle other, and if it is found 
that the accused actually constructed structures on the premises 
in question, they come under the Act, since it appears that 
no sanction was given to the erection of any structure on the 
pr:mises whether according to one plan or the other. The peti- 
tioner has pointed out.that, according to the evidence, no con- 
struction has been made according to the plan, Er 15. But 
it cannot be said, in view of the findings, that there has been no 


.re-erection. It was open to the petitioner to cortend before 


the Préwidency Magistrate that what had been actually done 
did not amount to re-erection. But in view of the findings that 
in fact there was re-erection of the building, this contention 
must also fail. B 
Another ground that the petitioners urge is tbat the sentence 


~is much too severe, In this conrection it is argued that 


under section 171 the fine may extend to Re, 50o, whereas 
in this case the fines imposed on the five petitioners will 
amount in all to Rs. 75c/- and that, therefore, it is illegal 
Under section r7r any person who erects a building without 
sanction is liable to a fine of Rs. 50o/. So that where more 
than one person joined in erecting a building, they are clearly 
each liable to à fine extending to Rs, 5co/-.° There is therefcre, 
nothing illegal in the amount of the fine. On the other hand, it 
has been pointed out that these proceedings have been [xndinz 
for about a year and in view of the conduct of the petitioners, 
the fine is not too severe. Considering the fact that the petitioners 
have no doubt been able to utilize these buildings erected without 
sanction f.r the period of a year, I see no reason to interfere with 
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the decision of the Presidency Magistrate whois in a better posi- GRUERAT: 
tion to assess the amount of the fine than this Court‘ mttiog in 1939, 
revitiop. —. T Kip" Nath 
, The Rule is, accordingly, discharged. ` goi 
H. K, B. > >M Rwiediskangel. ^ Bhopetl Bhusan 
K ged Son Gupta 
2 : ' on behalf of the Cal- 
— cutta Improvement 
Trust, 
APPELLATE CIVIL. 
Before Mr. Justices Syed Nasim Ali and Mr. Justice M ; 
IN. G. A. Edgiey. ; 
SUPRABHAT CHANDRA AND OTHERS 
Cmt. 
t. ER 
6 
BHUPATI BHUSAN MANDAL AND OIBERS,* = 
February, 27 
Bengal Tenancy Act (VIL of 1885-as amended by Act IV of 1928), Set- March, 2. 
Hom 109 prewiso —Suit instiiuted after the passing of the amended Act, — 
if barred by reason af the fact that a procedding under secilom 105 of the 
.Bemgal Tenancy Act was instiluted previous to amcndment—Knactment 
affecting procedure only, tf refiospective in operation —Substastiw law and l 


preceduyal law distinguished. ea s NS 
The question as to whether a landlord or a tenant has a ie right ihe. s = 3 

fair rent settled of a tenancy isa question of substantive law. This legal right 

implies a power of instituting legal proceedings for their enforcements in Courts 

This power of obtalning In one’s favour the Judgment of a Court of law Is called 

a right of action. The landlord or the tenant bas therefore a right to sua In the 

Court of law for enforcement of his right. In what Court the Hghri is to be 

enforced is a question of procedural law. . - 


Jt is a general role that when the legislature alters the rights of artic by 
taking away or conferring any right of action, its enactments unless expressly 
mde applicable to pendiag actions, do not affect them, But there ls an excep- 
ton to that rule namely whea enactmsnts merely affect procedure and do not 
extend to rights of action: I» re Yoseph Sueha & Co. Limited (1). 


The enactment of the proviso to section 109 of the Bengal Tenancy Áct by 
the Amending Act pias merely affects the prócedure inasmuch as the bar 


* Apes] from A opio Decree No. 563 of 1934. against the decree of S. 
Sen, Esq., District Judge of Birbhum, -dated the a4th October, 1933, affirming 
that of Shahabuddin Ahmad, Esq., Muosiif, and Court, Bolpur, dated the Am 
June, 1952. 

(1) (1878) 1 Ch. D, 48. 
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* * 
imposed by the old section to the trial of the matter in the Civil Court ts 
removed and so It comes within the exception to the rule laid down in 
Soseph's case (1). : 
The proviso to section. 1c9 of the Bengal Tenancy Act introduced by tha 
Amending Act of 1933 will be applicable to a suit for enhancement of rent insti- 
tuted afttr. the passing of such Act, in which a proceeding under section 10% of 
the Bengal Tenancy Act was instituted before the amendment and so such a ‘suit 
will not be barred by reason of the fact that a similar proceeding was instituted 
before the Revenue Officer under the provisiona of section 105 of the Bengal 
Tenancy Act before its amendment and was withdrawn. — 


Gosia Bekari Pramanik w Nawab Bakedur of A urihidabad (a) distin- 
gulshed. 


Appeal by the Plaintiffs. 
The material facts appear from the judgment. 
Mr. Hari Prasanna Mukherjee for the Appellants, 


Mr. Mukiipada Chatterjee for the Respondents. - 

C, A, Ve 

The judgment of the Court was as follows : 

This appeal arises out of a suit for recovery of arrears of rent 
and for enhancement of rent under section 3o(b) of the Bengal 
Tenancy Act. The material defences to the suit were (a) that the 
arrears were paid and (b) that the claim for enhancement was not 
maintainable in the Civil Court. The Courts below have decreed 
the claim for arrears of rent but have disallowed the claim for 


enhancement. Hence this second appeal by the landlords, 


The only point for determination is whether the plaintiffs are 
‘entitled to have. the rent of the holding enhanced under sec. 
tion 3o(b) of the Bengal Tenancy Act. It appears that the landlords 
instituted proceedings under section 105 of the Bengal Tenancy 
Act before the Revenue Officer sometime in 1928, Theclaim for 
enhancement of rent of the holding under section 3o(b) of the Act 
was the subject matter of this application. On the 26th February, : 
1929 when this application was pending before the Revenue Officer, 
the Bengal Tenancy Amendment Act of 1938 came into force, It 
was withdrawn on the 24th July, 1929. The present suit was 
instituted on the 19th January, 1932. The contention of the tes 
nants is that the claim for enhancement in the Civil Court is barred 
by section rog of the Bengal Tenancy Act as it stood before the 
Amending Act of 1928. Section 1cg is in these terms: ‘Subject 
to the provisions of section rogA, a Civil Court shall not entertain 
any application or suit concerning any matter which is or has 
already been the subject of an application made, suit instituted 

(t) (1875) 1 Ch. D. 48, (a) (1931) 35 C. W. N. 1147. 


* 


VoL Z LXIIT.] '" HIGH COURT. 


Or proceedings taken under sections 105 to 1c8 (both inclusive). 
In the case of Purna Chandra Chatterjes v. IVorendra Nath Chow- 
dÀw»y (1), the effect of the withdrawal of an application ‘under 
section ro5 came up for consideration before a Full Bench of this 
Court. Walmsley, J. (Newbould, J, C. C. Ghose, J. and B. B. 
Ghoss, J. concurring and Suhrawardy, J. dissenting) in tha tease 
observed as follows :—‘In my opinion, therefore, it is the making of 
the application that brings into play the prohibition of section 10g, 
and the answer that I would give to the reference is to that effect, 
namely, that if an application is made under section rog of the 
Bengal Tenancy Act,and subsequently withdrawn, whether with or 
without the permission of the Court, a suit on the same subject- 
matter is barred by-the provisions of section cg of the Tenancy 
Act.” This decision was given on ‘the 6th May, 1925. In 1928 
the Bengal Tenancy Amendment was passed and the following 
proviso was added to section 109 :—-“Provided that nothing contain- 
ed in this section shall debara Civil Court from entertaining a suit 
concerning any matter which (a) was the subject-matter of an 
application under section 105, or section rogA, or of a suit under 
section 1c6, if such application or suit has been dismissed for 
default or withdrawn, or (b) has not been finally adjudicated upon 
in any such proceeding or suit. 

In 1929 the observations of Walmsley, J. were approved by 
their Lordships of the Judicial Committee of the Privy Council 
in the case of Raja Aeskee Case Law v. Satish Chandra Pal 
(2). In the latter case their Lordships laid down :—“The policy 
of section rog is to prevent multiplicity of procedures by 
enacting that where an application is made in one or other of the 
competent Courts it shall be prosecuted in that Court and in 
no other,” 

The contention of the learned Advocate for the tenants how- 
ever is that section 109, as it stood before the amendment, is 
more than a matter of procedure. In support of his contention 
he relied upon the decision in the case of Gosta Behari Pramanik 
v. Nawab Bahadur of Murshidabad (3). In that case it-was held 
that section rog as it stood before this amendment did not merely 
lay down a procedure but by taking away the ordinary right of 
suit of the plaintiff conferred a very valuable right on the defen- 
dant in some cases, viz, the immunity from a civil suit and the 
. (1) (1925) I. L. R. ṣa Calc. 894; 41 C, Li J. 486. , 


(a) (1939) L. R. 5B I. A. 179. 
(3) (1931) 36 C. W, N. 1147. EOS "E EY 
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Un ofrights without further litigation. On behalf of the landlords 
Suprabhat Chandra it is contended that under the terms of the section as it stood 
before its amendment there was no question of any body acquir- 
ing any right and that the section imposed the disability on 
intending suitors of which their opponents could take advantage. 
This contention is supported by the observations of Mukerji, 
J; in the cise of Kumar Debendra Lal Khan v. Swdharam 
Ray (1). 

It is not easy to state with precision the exact nature of the 
distinction between the substantive liw and the law of procedure. 
It is suggested that substantive law defines the rights, while adjective 
law determines the remedies. There are tights however which belong 
to the sphere of procedure, as for example, right of appeal. To 
define procedure as concerned not with rights, but with remedies, 
is to confound the remedy with the process by which it is made 
available. The law of procedure may -be defined as that branch 
of the law which governs the process of litigation. Although 
there is a distinction in theory between substantive law and pro- 
cadure there are many rules of procedure which in their practical 
operation are wholly or substantially equivalent to rules of 
substantive law. (Silmond on Jurisprudence, sth Edition, pp. 
437-439). 

Whether a landlord or a tenant hasa legal right to have fair 
rent settled of the tenancy is a question of substantive law. This 
legal right implies a power of instituting legal proceedings for 
its enforcement in Courts. This power of obtaining in one’s favour 
the judgment of a Court of law is called a right of action (Salmond 
on Jurisprudence p. 192). The landlord or the tenant has there- 
fore a right to sue in the Court of law for enforcement of his 
right In what Court the -right is to be enforced isa question 
of procedural law, (ibid p, 438). The selection of forum in no way 
affects the right of suit itself. See the observation’ of Sulaiman, 
A. C. J. inthe case of Ram Karan Singh v. Ram Das Singh (3). 
The policy of section rog as has been observed by their Lord- 
ships of the Judicial Committee of the Privy Council in Raja 
Reshes Cass Law's case (3) is to prevent multiplicity of procedure, 
“While provisions of a statute dealing merely with matter of 
procedure may properly unless that construction be textually 
inadmissible, hava no retrospective effect attributed to them, 


(1) (1935) 61 C. L. J. 147. (3 (1929) L.R 58 L.A.179. 
(2) A. I. R, [1931] All. 635 (F. B.) l f 


right to hold the propsrty in the right mentioned in the record- 


Bhupati Bhusan 


Men gy 
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provisions which touch a right in existence at the passing of the 
statute are not to be applied retrospectively in the absence of 
express enactment or necessary intendment.” “Provisions which, 
if applied retrospectively, would deprive oftheir existing finality 
orderi which when the statute came into force, were final, are 
provisions which touch existing rights." [Delhi Cloth and General 
Mills Co. v. Income Tax Commissioner, Delhi (x) ]. If section 
IO9 as it stands now does not debar the Civil Court from enter- 
taining & suit concerning a matter which was the subject-matter 
ofan,application under section 105 which was withdrawn before 
the Amənding Act of r928 came into force it would touch exis- 
ting rights, as it would deprive the order of withdrawal of its 
finality under the .section in its old form. If by the addition of 
the provis to the-old section the Legislature removed the bar 
under the old section in cases in which no final order was made 
atthe time the proviso came into force, there would be no 
question. of depriving any order of its finality. Itis true that it 
-Jsa general rule that when the Legislature alters the rights of 
parties by taking away or conferring any right of action, its 
enactments, unless in express terms they apply to pending actions, 
do not affect them. But there is an exception to that rule, 
namely where enactments merely affect procedure and do not 
extend to rights of aclion, [Jn rw Joseph Suche & Co. Limi- 
ted (a) J - 4 

By giving the lan llord and the tenant option either to conti- 
nue the proceeding in the Revenue Court and get a judgment 
from that Court orto withdraw fromthe Revenue Court and to 
enforce the right of action in the Civil Court the Legistature 
did not aller the rights of the parties by destroying or creating a 
sero right of action. The right of action is not touched. The 
bar imposed by the oll section to the trial of the matter in the 
Civil Court is removed. The enactment merely aff.cts the procedure 
and comes within the exception to the general rule laid down 
in Joseph's case (a). There can be no objection to an enact- 
ment relating to procedure “having effect immediately even though 
it should aíf:ct past transactions and the mode of enforcement 
of vested rights, [see Gardner v. Lusas (3)] ‘provided of course’ 
aa Mellish L. J. said in the case of the Repsbie of Costa Rica v. 
Erlanger (4) ‘that no injustice is done” Jogodanund Singh v. Amrita 

(1) (1927) L. R. 54 I. A. 421 ; 47 C. L, J. 1. (a) (1875) 1 Ch, D. 4B: 

(3) (1878) 3 A. C. 605. 

(4) (1876) L. R. 3 Ch. D. 69. 
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Lal Strear (1) Again in Pardo v. Bingham (a). Lord Hatherley 
observed as follows :— Baron Parke did not consider it an invari- 
able rule that a statute could not be retrospective unless so ex- 
pressed in the very terms of the section which had to be construed 
and said that the question in each case was, whether the Legislature 
had sufficiently expressed an. intention. In fact, we must look 
to the general scope and purview of the statute, and at the remedy 
Sought to be applied, and consider what was the former state of 
the law and what it was that the Legislature contemplated.” 
Section 109, a8 it stood before the amendment deprived 
the landlord or the tenant of their right to have the question 
of rent settled by the Civil Court, once an application under sec- 
tion ro5 was made before the Revenue Officer. The interpretation © 
put upon the language of the section by the Full Bench of this Court 
must have been brought to the notice’ of the Legislature. The 
section as it stood before its amendment was doing injustice 
both to the landlords and the tenants inasmuch as it deprived 
them of having their rights adjudicated even though the matter 


was not decided iu the Revenue Court. The proviso was enacted 


to remedy this evil, In construing such a measure the Court ought ` 
to give to it the widest operation which its language will permit. 
The Court has got to see whether a particular case is within 
the mischief to be remedied. [see the case of Sayad Mir Ujmuddin 
Khan v. Ziatl-Nissa Begam (3)|. In view of the language used 
in the proviso I am inclined to think that the present case is within 
the mischief intended to be remedied by the provito. 


Gosto Behari’a suit in the Civil Court was instituted before 
the Amending Act. In case of Jnanendranarayan Bagchi v, Sarada 
sundari Dasi (4) Rankin C. J. observed as follows 2—''I cannot help 
observing that I think this Court would be making an extraordinary 
mess of the rights of the agriculturists of Bengal, if it started to 
apply the 1928 Act retrospectively so asto turn a suit, which had 
been bad at the time it was brought, into a good suitthat it would ` 
be decreed, merely because it had been kept in existence for two 
or three years,” The present suit however was instituted after the 
Act of 1938 came into force. vm 

For the reasons given above I allow this appeal, set aside’ 
the judgments and the decrees of the Courts below so far as they 


(1) (1895) I. L. R. aa Calc. 759 (779) (F. B). 

(a) (1870) 4 Ch. App. 739. 

(3) (1879) L. R. 6 1. A. 137 ; I. L. R, 3 Bom. 422, 
(4) (1929) I. L. R, 57 Calc. 796. 
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relate to the appellants’ claim for enhancement of rent. The iind 
suit is remanded to the trial Court. The learned Munsif is direct- 1936 
ed to try and determine the plaintiffe' claim for enhancement of rent S prabbat Chandra 
after taking such. evidence as the parties may choose to give in y. 
Bhupati Bhusan 
support of their respective cases. Mandal. 
There will be no order for costs in this appeal. zu 
P. R, — Appeal allowed. 
Before Mr. Justice Syed Nasim Ali and Ms. Juslice 
A, G. R. Henderson, 
RAMESH CHANDRA TALUKDAR AND OTHERS CiviL. 
mar 
U. 1936. 
PRAMATHA NATH SANYAL.* January, Ô, 7. 


Civil Procedure Code (Act V of 1908), Section 140— Payment of deficit court- 
Jacs directed by a judgment in appeal within a certain time — Extension 
of that time, if within its jurisdiction. 

Under section 149 Civil Procednre Code a Court bas jurisdiction to extend the 
time for payment of deficit court-fees as directed by its judgment at a time when 
the appeal was not finally disposed of. 

Appeal by the Defendants, 

The material facts appear from the judgment. 

M». Rabindra Nath Chowdhury for the Appellants. 
Mr. Subodh Chandra Sen for the Respondent. 


Nasim Ali, J.—Tbis appeal is by the defendants in a suit 
for declaration of plaintiff's title and possession to certain lands 
described in the schedule of the plaint. The trial Court decreed 
the plaintifi’s suit on the finding that the plaintiff has title to and 
possession in the disputed lands. On appeal by the defendants 
to the Lower Appellate Court, the learned Judge has dismissed the 
plaintifPs claim so far as the properties mentioned in Schedule 
“ Ka” are concerned but has declared the plaintiff's title in respect 


January; 7. 


~ Appeal from Appellate Decree No. 555 of 1933; against the decree. of Babu 
. Ramesh Chandra Sen, Subordinate Judge of Bogra, dated tbe sth September, 
. 1934, modifying that of Babu Nripendra Nath Ragchi, Munsiff, 19t Court, Bogra, 
dated the 17th Maroh, 1930. 
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of the other disputed properties and has passed a decree for 
recovery of possession alter receiving additional court-fees from 
the plaintif. Herce this recond appeal by the defendants, 

The first point urged by the learned Advocate for the Appel- 
lants is that the lower App«llate Court bad no jurisdiction to 
extend the time for putting in additional court-fees after he deli 
vered bis judgment on the 5th September, 1932. It appears that 
the learned Judge by lis judgment delivered on the 5th September, 
1932, directed the plaintiff to put in additional court-fees within 
tbree weeks from that date. "There was a further direction in the 
judgment that if the plaintif failed to put in the court-fees re- 
quired within the time fixed, the suit would stand dismisred. It 
appears, however, that before the three weeks expired, the plaintiff 
made an application for extension of time for putting in the 
deficit court-fees and hie application was allowed. There cannot _ 
be any doubt therefure that under Section 149 cf the Code of 
Civil Procedure the learned Judge had jurisdicton to extend the 
time as the appeal was not finally disposed of before the crder 
of extension of time wns made. l . 

The second point urged by the learned Advocate for the 


-appellants is that the loner Appellate Court was wrong in throw- 


ing the onus upon the defendants, I am unable to accept this 
contention. It appears, however, from the judgment of the’ learned 
Judge that in view of the pleadings of the pariies and the entire 
evidence in the case, he was of opinion that the plaintiffs title 
was proved. The finding of the Lower Appellate Court on the 
question of plaintif’s title thercfore cannot be successfully 
challenged in second appeal. 

The grounds taken by the learned Advocate for the appellants 
therefore fail and the appeal is dismissed with costs, 

Henderson, J.—I agree. 


P. R Appeal dismissed, 
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Before Mr. Justice H. G., Pearson and Me, Justice R, E. Jack. ` 


JUGAL CHARAN MONDAL AND ANOTHER 
v, 
RAI DEVENDRA NATH BALLAV BAHADUR.* 


Regulation XIX of 1793, Sections 4-0, and Regulation LW of 1819, Section 3, 
meaning o/— Resumption proceedings — Position of invalid Lakhirajdars. 


It ts clear from the provisions of Sections 4 to 6 of Regulation XIX of 1793 


` and Section 3 of Regulation II of 1819 that there was no intention in the 
` resumption proceedings to dispossess the holders of invalid lakbiraj, but 


` rather to assess them to revenue where the land exceeded 100 Bighas or to rent 
* under the proprietors of the estate within whose boundaries they were included 


> where the area was less than 100 Bigbae. 


Appeal by the Defendants, 

The material facts will appear from the judgment. 

Messrs. Brojolal Ckakravarti and Hiralal Chakravarti for the 
Appellants. 

Drs. Sarat Chandra Basak and Bijan Kumar Mukherjee for 


E: the Respondent. 


The judgments of the Court were as follows: 

Jack, J. :— This appeal has arisen out of a suit for Khas posses- 
sion of 1334 annas share of the lands of Chak Sarmasta alleged 
to be included within the Estate Tauzi Number 2 (purchased by 


- the plaintiff at a Revenue sale) to the extent of that share or in 


. the alternative for joint possession of this share of the Mal land 


of Chak Sarmasta along with defendant No. 4 the owner of the 
remaining share being proprietor of Touzi No. 16 within which 
3 14 annas share of the lands aro included. 


It has been found that in resumption proceedings about 
1840-1843, 133 Bighas of the lands of this Chak were released as 
Lakhiraj and that the remaining lanis of the Chak belong, 13% 
annas to Tovuzi No, a and 234 annas to Touri No. 16. Thisisa 
finding of fact and cannot be disturbed since it has not been shown 
that it is founded on inadmissible evidence or wrong inferences 
from the documents produced, It is contended however that 


‘inasmuch as the plaintiff claims the balance of about 76 Bighas 


of the lands of this Chak, it is for bim to identify the lands and, 
as he is unable to do ao, he is not entitled to a decree, The 

* Appeal from Appellate Decree No. 1849 of 1929, against the decree of 
S. K. Ghose, Esq., Additional District Judge of 24-Parganas (Alipore), dated 
the 15th April, 1929, affirming that of Babu Khagendra Nath Dutta, Additional 


- Subordinate Judge, znd Court, Alipore, dated the agrd January, 1938. 


May, 1,5. 
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Courts below have decreed that the defendants will be allowed 
to select 133 Bighas out of the lands of the Chak within 4 months 
of the decree and failing to do so will get 133 Bighas selected 
by the Commissioner. This order is justified by the facts found 
by the Courts, as follows "(r) the situation of these lands was 
within the special knowledge of the prodecessors of the defendants 
to whom they were released in the resumption proceedings (1840- 
1843); (a) at one time the defendants’ predecessors were both 
lekhirajdars and proprietors, and did not care to make a. division 
of the boundaries separating their Mal and lskhirej lands; (3) 
their title deeds Ext, 4 and Ext. 4(a) cover 133 Bighas only 
included within the boundaries of the Chak; and (4) the confu- 
sion that exists was created by them. 

It would obviously be inequitable to keep the plaintiff out of 
bis rights, as against the defendants owing to a confusion of 
boundaries created by them. 

Finally it is urged that in any case the plaintiffs can only 
claim rent from the defendants for the lands of the Chak to 
which their proprietory right is established. 


It is clear from the provisions of Sections 4 to 6 of Regulat- 
ion XIX of 1793 and Section 3 of Regulation II of 1819 that there 
was no intention in the resumption proceedings to dispossess the 
holders of invalid lakhira], but rather to assess them to revenue 
where the land exceeded roo Bighas, or to rent under tbe proprie- 
lors of the estates within whose boundaries they were included 
where the area was less than roo Bighas as in this case, In so far 
therefore as the contesting defendants are the successors of the 
original holders of the invalid lakhiraj which was resumed, they 
are entitled to continue to hold the lands as tenants of the proprie- 
tors of the estate to which they belong. 


No other points were pressed in tbis appeal which is therefore 
dismissed except-for the modification that the plaintiff will not 
be entitled to Khas possession of these lands; bis proprietary 
right is declared to 1334 annas share of the lands of Chak Sarmasta 
excluding 133 Bighas to be allotted to the defendants by & Com- 
missioner appointed by the Court if not selected by them within 
2 months of this decree. 


The plaintiff will be entitled to a fair rent from the defendants 
for the 1emaining lands of the Chak. He will also be entitled to 
the costs of this appeal. 


Pearson, J. :—I agree. 
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Having further heard the Advocates for the parties it is only 
necessary to add that in accordane with the above judgment there 
no longer remains any question of mesne profits and the claim as 
regards mesne profits is dismissed. 


P. R - Appeal dismissed ; 


CIVIL REVISION. 
Bofors Mr. Justice Re C. Mitter, 


Mrs. MALATI BOSE 
f. 
THE CHAIRMAN, DARJEELING MUNICIPALITY.* 


License for the supply of electric energy— Licenses, didy of—Righis of 
Heensee and consumer, how far can be regulated by ceniraci — Indian 
Klectricity Act (IX ef 1910), Section 23, Sub-Section 3 Clauses (a), (5), 
(c) and Clauses V, VI and XIA of the Schedule —Miriuus charge, impli- 
cation amd lewy of. 


A license given by the Local Government to a person under the Electricity 
Act confers the right on the licensee to supply electric energy in a specified ares. 
Certain sia'ntory powers and duties are conferred and imposed on the 
licensee. 


The undertaking being for public benefit a duty is imposed on the licenses 
to supply energy to any person, who wants to take supply of energy, subject 
to certain conditions lald down either In the body of the Act or In the schedule 
which is Incorporated in the license, subject to any addition or modification 
wbich the Local Government may make. 


The licensee cannot show undue preference to any particular consumer in. the 
matter of rates subject to this he is empowered to regulate his relations by 
agreement with his consumers, He cannot in his agreement Insert any oondition 
whatsoever but only such conditions which are consistent with the Act or his 
license and to which previous sanction of the Local Government had been 
obtained. Subject to these restrictions, the legislation intended the rights 
between a licensee and a consumer to be regulated by contract. : 


Clauses VI and V respectively of the schedule cast an obligation on the 
licensea to supply electric energy to an applicant or a group of applicants for 


* Civil Revision Cass No. 7 57 of 1935 agzinst the order of B.C. Sea, Esq., 
Jaize, Smill Canas Const, Dirjeallag, ditedthe goth March, 1935, 
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supply of electric energy only when the applicant or group of applicants enter 
into a written contract with the licensee. 

The only power which is reserved to the licensee by the Act in the matter of 
rates—a power which may be exercised by the licensee apart from contract is 
that he can charge on any one of the three alternative modes specified in 
Clauses (2), (b) and (c) of sub-section 3 to section 23 of the Act. 

When the licensee intends to prefer to go upon the basis of oluse (c) of 
sub-section (3) to sectlon 23 of the Act, the consumer can by following tbe pro- 
cedure laid down ia Clause X of the schedule compel the licensee to adopt either 
of the modes mentioned in clauses (a) and (b). 

Clause (c) of Sub-section (3) to section 23 of the Act contemplates charges 
made on tbe basis of consumption and does not authorise a licensee to levy 
minimum charges without any agreement with the consumer. 

A minimum charge is not really a charge which has for Its basis the oonsump- 
tion of electric energy. It is really based on the principle that every consumer’s 
installation Involves the licenses in a certain amount of capital expenditure in 
plant and melns on which he is to have a reasonable return. He gets a return 
when energy ls actually consumed in the shape of payments for energy consumed. 
When no energy is consnmed by a consumer, or a very smal! amount is consumed 
in a long period, ha is allowed to charge minimum charges by his license, bot 
these minimum charges are really interest on bis capital outlay incurred for the 
particular consumer. 

Clause XI (a) of the schedule only empowers oc authorises the Hoensee to levy 
minimum charges, That power can only be exerclsed by a licensee through a 
contract entered Into with an Intending consumer. 

The Burdwan Electric Supply Company v. Sm. Kumud Kumari Choudhury 
(1) distinguished. 

Application for Revision under Section 35 of the Provincial 
Small Cause Courts Act. 


The material facts will appear from the Judgment. 
Mr. Sushi] Chandra Sen for the Petitioner, 
Dr. S. C. Basak and Afr, Gopesh Chandra Chatterfi (for Mr. 


Asitaranjan Ghose) for the Opposite Party. 
C A, V, 


The judgment of the Court was as follows: 

This Rule, which has been obtained by the defendant, relates 
to the claim of the opposite party to minimum charges for the 
supply of electric energy. 

Da D.,N. Roy was the owner of a house within the limits of 
the Darjeeling Municipality known as the “Roy Cot." The said 
Municipality obtained a license in the year 1913 from the Local 
Government for the supply of electric energy in Darjeeling. It 


(1) (1931) 35 C. W. N 933. e 
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constructed a plant and began supplying electric energy. Dr. Roy 
applied about fifteen years ago for the supply of electric energy 
to his premises, and he was required to enter into & written contract 
before he was allowed the supply. This written contract must 
have been entered into in pursuance of clause VI of the schedule 
a&nnex:d'to the Indian Electricity Act of 1910. At the time when 
the contract was entered between Dr. Roy and the Municipality, 
there was no clause in the said schedule which, subject to such 
additions and modifications as may be made by the Local Govern 
ment, was incorporated in every license by the provisions of 
clause (f) of Section 3 of the said Act. In the year 1922 the 
Act was amended and a clause XI A was added to the schedule. 
The clause is in these terms ' A licensee may charge a consumer 
a minimum charge for energy of such amount and determined in 
such manner as may be specified by bis license and such minimum 
charge shall be payable notwithstanding that no energy has been 
used by the consumer during the period for which such minimum 
charge is mide.” 2 

The license of the Municipality has not been produced but a 
copy of the Calcutta Gazette, dated the aand January, 1925 has 
been produced -by the plaintiff. The notification dated the roth 
January, 1925 in the Calcutta Gazstte runs as follows :— 

“Tt is hereby notified for general information that, in exercise 
of the powers conferred by clause (6) of sub-section (3) of section 4 
of the Indian Electricity Act, 1910, (IX of rgro) the Governor 
in Council is pleased to make the following amendment in clause 5 
of the Darjeeling Electric License, 1913, published under the 
Public Works Department notification No. 1—M. P. 1, dated the 
14th July, 1913 :—7 

" After clause s, sub-section (b) of the Darjeeling Electric 
License, 1913, the following shall be added, namely :— 


* Provided that where the total charges for energy in any year 
fall short of Rs. 72 per Kilowatt of the total connected lond in 
respect of any one installation connection to the licensee’s distri- 
buting system, the licensee may require the consumer to pay a 
minimum charge for such year at the rate of Rs. 72 per Kilowatt 
of the total connected load of the installation and where a minimum 
charge is made for any such year as aforesaid the licensee shall 
not charge separately for any energy consumed in respect of such 
installation during the period” etc. 

On the rath March, 1925 the Municipality passed a resolution 
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mney authorising the Municipality to levy minimum charges for April, 
192.6 1925 in accordance with terms of the said notification, 
Mrs. Malati Bose Dr. Roy died in 1926 and the defendant petitioner is his legal. 
Ti e representative, 
Darieelin ' It is admitted by plaintiff's witness No, 1, Nikhil Chandra Sen 


Municipality. ^ Gupta, electrical sub-overseer of the Municipality, that agreements 
for payment of minimum charges were taken from consumers 
after the introducticn of the minimum charges in that municipality, 
but no such agreement was taken either from Dr. Roy or after 
his death from his legal representatives. Accordingly no contract 

. {to pay minimum charges has been pleaded by the municipality 
in its plaint. 

In the year 1930-31 the actual comsumption of "Roy Cot" was 
Ra, 3/15]. A bil for that amount was made out by the Munici- 
pality and paid by the consumer on the 17th August, 1932. On 
the agth September, 1932 a further bill for Ra, g-o-3 was made out 
and served on the consumer on the 17th October 1932. In the 
said bill the sum of Rs. 12-15-3 was shown asthe minimum charges 
for the year 1930-31 and the sum of Rs 3-15-0 which was paid by 
the consumer previously was deducted and a demand was made 
for the balance of Ra go. The sum of Rs, ra-15-3 would be 
the minimum charges according to the said Government Notifica- 
tion, The said amount being not paid the present suit was insti- 
tuted by the Municipality to recover the said sum of Rs. 9-0-3. 

The defendant pleaded that as there was no contract to pay 
minimum charges,'the suit should be dismissed. This defence has 
been overruled and a decree has been made by the Small Cause ` 
Court Judge of Darjeeling. | 

Although the amount involved in this Rule is a small one, a 
question of great importance arises in the Rule, and in my judgment 
the defendant is entitled to succeed in the plea taken by her. 
A license given by the Local Government to a person under the 

` Electricity Act confers the right on the licensee to supply electric 
energy ina specified area. Certain statutory powers and duties 
are conferred and imposed on the licensee. These powers are 
given for the purpose of enabling the licensee, who undertakes 
a public undertaking, to construct his works, his plant, service 
mains etc. and to maintain them and certain duties are also imposed 
on him for the safety of the public or individuals. The under- 
taking being for public benefit a duty is imposed on the licensee 
to supply energy to any person, who wants to take a supply of 

. energy, subject to certain conditions laid down either in body of 


A 
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the Act or in the schedule which is incorporated in the license, 
subject to any addition or modification which the Local Government 
may make. The licensee cannot show undue preference to any 
particular consumer in the matter of rates subject to this he is 
empowered to regulate his relations by agreement with his com 
sumers, but even here there are restrictions imposed. He cannot 
in his agreement with his consumers insert any condition what- 
8oever, but only such conditions which are consistent with the 
Act or his license and to which previous sanction of the Local 
Government had been obtained (Sections 21 to 23). Subject to 
these restrictions, the legislator in my opinion intended the rights 
between a licensee and a consumer to be regulated by contract. 
Clauses VI and V respectively of the schedule cast the obligation 
on the licensee to supply electric energy to an applicant ora 
group of applicants for supply of electric energy only when the 
applicant or group of applicants enter into a written contract with 
the licensee. The only power which is reserved to the licensee 
by the Act in the matter of rates——a power which may be exer- 
cised by the licensee apart from contract is that he can charge on 
any one of the three alternative modes specified in clauses (a), 
(b) and (c) of sub-section 3 to section 33 of the Act, and even 
when the licensee intends to prefer to go upon the basis of clause 
(c) of that sub-section, the consumer can by following the procedure 
laid down in clause X of the schedule compel the licensee to adopt 
to either of the modes mentionsd in clauses (a) and (b). In my 
judgment clause (c) contemplates charges made on the basis of 
consumption. A minimum charge is not really a charge which 
has for its basis the consumption of electric energy. It is really 
based on the principle that every consumer’s installation involves 
the licenses in a certain amount of capital expenditure in plant 
and mains on which he is to have a reasonable return. He gets 
a return when energy is actually consumed, in the shape of 
payments for energy consumed. When no such energy is 
consumed by a consumer, or a very small amount is consumed 
in a long period, he is allowed to charge minimum charges by his 
license, but these minimum charges are really interest on his 
capital outlay incurred for the particular consumer, Clause (c) 
of sub-section 3 of Section 23 accordingly in my judgment does 
not authorise a licensee to levy minimum charges without any 
agreement with the consumer. I also fail to see how clause (c) can 
also be invoked by the Municipality to suport its claim for minimum 
charges as the Local Government has not exercised their powers 
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under that clause by the aforesaid notification issued by it. In my 
Judgment clause XI (s) of the schedule only empowers or autho- 
rises the licensee to levy minimum charges. That clause was 
inserted by the amendment of 1922 to remove doubts on the 
authority of the licensee to enter into contracts with intending 
consumers with terms for payment of minimum charges, But 
that power in my judgment can only be exercised by a licensee 
through a contract entered into with an intending consumer. The 
Local Government by the issue of the aforesaid notification has 
only amended the license of the Municipality and has simply 
given it tbe fermer or authority to enter into such contracts with 
cOnsumers for levying minimum charges. The view I am taking 
is not in my judgment inconsistent with the decision in the case 
of The Burdwan Electric Supply Company v. Sm. Kumud Kumari 
Choudhury (1), a case which did not deal. with minimum charges. 
As there was no such contract either with Dr. Roy or his legal 
representative the Municipality cannot sue for minimum charges. 
The Rule is accordingly made absolute. The judgment and decree 
of the Small Cause Court are set aside, The petitioner must have 
the costs of the lower Court. There will be no costs in the 
Rule. l 

H, K, B. Ruls mads absolute. 


(1) (1931) 35 C. W. N. 933. 
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Accessories before the fact—Particlpation in the preparation for crime ~ 
Participation limited to the knowledge that crime is to be committed ; 
see Accomplice, who is an ee one 

Accomplice, who is an, i 

All acoessories before the fact, if they participate in the preparation fcr 
crime, are accomplices ; but, if their participation is limited to the 
knowledge that crime isto be committed, they are not accomplices, 
Whether therefore a person is or is not an accomplice, depends upon the 
fact in each particular case considered in coonection with the nature of 
the crime and persons to be accamplices míüst participate in the com- 
mission of the same crime as the accused persons-in a trial are charged. 
All persons coming technically within the category of accomplices can- 
not also be treated on precissly the same footing. 


bd of the witnesses wore connected with the offence charged against 


the accused ; some of them read books which the accused were circulat- 
ing in furtherance of thelr object; the witnesses were fora time in 
sympathy with the idea of revolutionary activities, but no overt acts 
could be attribated to them generally so far as possession of firearms, 
which was the main charge in the case, excepting this that some of 
them contributed to the fund raised for purchase of Gre-arms and revolu- 
tlonary literature : T 
Held, that the function of the Court was to asceriain what was the degree 
of credit to be attached tothe evidence coming from witnesses of the 
above description, regard belog had to all the facts and circumstances of 
the case, and not to class witnesses as accomplices oc practieally 
accomplices. Narain Chandra Biswas +. Emperor... TN 
Accomplices, all persons coming technically within the category of, If can 
be treated on precisely the sams footing ; see Accomplice, whoisan „e 
Acquisition of land by the Calcutta Improvement Trust is really made by 
Government ; ses Land acquisition - ove 
Acquittal of some of the charges - Appeal against other ducas 
Court ordering retrial—Accused, if to be tried on all the charges ; see 


Autre fola acquit ats esa - 


Act, construction of — Plain meaning leat Previous law oo the subject ; res 
License - 

——, construction of—Plain meaning clear — Proceedings of the ‘Select Com- 
mittes ; sew License xn 25 
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. Act XLV of.1850, sestion 188 iis ves 
-—— VII of 1870, section 12 . M QS tes 
—— I of 1873, sectlons 8, a4, ar, 56, 57, 78 "OS 
~ I of 1872, section 24 T is 
— — I of 1872, sections 65, 65, 90 ids scs 
— — I of 1872, sections 91, 92 i us iti 
-== | of 1872, sections 91, 92 eee owe 
— TX of 1872, sections 2, 69 eso m 
—— XIV of 1874, Rule 9 framed under TN sis 
—— ill of 1877, section 17 re ese 
_ ° e TX of 1872, sections ala), 7, 197, 198 wee € 
z d= XVIII of 1879, sections 6(a), 13) ga 
—— TV of 1882, as amended by Acts XXVII of 1926 and X of 1927, 
section 3 5 sie 
~- IV of 1882, sections c4, 55(4) (b) 100 T ee 
7 V of 1882, sections 52, $4, Go(b!, 62 T eee 
77 VIII of 1885, sections 5, 178 e "n 
"Hm k LLL VIII of 188£, sections a6C, 26], 158,c) ete ove 
-t, . + Vill of 1885 (as amended), sections 26E, 26], 188 Proviso (1) E 
- m VIII of 1885, section 26F aig " 
'o—— Vill"of 1885 a» amended by Act IV of 1928, sections 26F, 188 - 
` mem VIII of 1835 (as amended), section 26] "T s: 
—.— VIII of 1885 (as amended), sections 26], 111 x T 
—— VII of 1885 (as amended), sections 20] and 188 P'ruviso (J)... sis 
] — VIII of 1885, section 40‘b) ie 
y—~ VIII of 1885, section 109 (as amended by Act 1V of 1928) ... 
—— VIL of 1885, section 153(b) i Jus 
—— Vili of 1885, section 17411) ° sev 
—— VIII of 1885, sectlon 174 sub-section (3) Proviso J!) ue 
——- VIII of 1¢85, section 178 Proviso (1) p T T 
—— TX of 1887, section 25 schedule H. clause (8) "n "eS 
—— — V of 1898, sections 133, 137, 142 ' wis iis 
— V of 1898, section 145 von eve 
——- V of 1£9B, section 144 gi 
—-— V of 1898. sections 407, 494(&) m "E 
s arm V of 1893, section 526 +> ze "T "T 
+ —— II Gf 1899, schedule I. . Article 49 s T 
— V of 1908, sections 9, 115 oe EET Tm 
—— V of 1903, sections 13, 44 " see “3s 
—— V of 1908, sections 17, 22, 23 see ses 
— V of 1908, section 34 order 34 rule 4(1) d A. 
—— V of 1908, section 47 D T - 
-mamm V of 1908, sections 92, 93 us (n 
—— V of 1508, section 115 wee eo 
— Y of 1908, section 149 oon ess 
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Act V of 1908, order 9 rule 14, order 45 rule r clausa (dy T 
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—— V of 1928, order 21 rules $4, 99 s 
- —— V of*1908, order 21 rule go - E s 
— — V of 1908, order 26 rule 15 s 
— V of 1998, order 33 rule 3(4) SM 
—— V of 1908, order 34 rule 15 T 
— — V of 1908, order 41 rule 33 " 
—— IX of 1908, section 3 - eae 
—— IX of 1¢08, schedule [. Articles so, 60, 120 : — 
— — IX of 1910, section 33 sub-section 3 clauses (a), (bù, (c) and clauses V, 
VI, X, XIA of the schedule . vis 
—— IX of 1908, schedule I. Article 144 m 
-— -— XVI of 1908, section 23 ons 
—— VII of 1913, sections 92, 03 ees 


—— XI of 1922, sections 3, 4 , 1011), 15, 22, 23, 59, 66(1), rules 25, 35 


— — XI of 1922, sections 6, 14(2) (b), 33 A(1), 24(1), 4(1), 26A, 4812), 55 
——— XXI of 1926 confers upon a legal practitioner the right to recover foes 


promised by his client ; see Professional misconduct ese 
, — IX of 1932, sections 13, 48 — 2 T 
—— XI of 1932, sections 2, 3 E j T 
—— All of 1932, sections 5 2c, 34 ^ T E 
— — XII of 1932, section 21 Ca : $3 
—— XV of 1932, section 9$ : T 
—— IU B. C. of 1584, as amended hr Act 1V of 1894, section 50 
— II] B. C. of 1923, section 391 - 
—— V B. C. of i911, section 171 m T 
., 77— VII B C. of 1933; sectioos 3, 4,5, 5. ~ m 
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Adjustment of account, right of partner to—Share of loss in the fim— 


Set off — Income Tax Act, Sections 6, 24(1) ; see Income Tax 


Admissibility. ix evidence— Confession — Functions of Judge and Fury — 


Evidence Act (1 of. 1872), section 24, 


Per Henderson, Y. : When the prosecution socks to puta confession lato 
. evidence It is the duty of the Judge to decide whether that evideoce is «... 
admissible or not. Hence {tts sometimes sald succinctly that It is the 
duty of the Judge to decide whether a confemion is voluntary and of 
the jury to decide whether It ls trúa. But when one comes to examine 
the matter, it will become apparent that the- first proposition is too > 


broadly stated, while the second is too nArTOW.. 


trt y gw amt 


Nene 


When the Judge -has to determine whether a “confession is admissible; be. 
has to see ifit ts hit by the provisions: o£ section 24 of the Indian.: 
- Evidence Act. A con feaslon which Is not hit by the precise terms of 
section 24 may at the same time not be voluntary la the ordinary sense 
ofthe term. The duty of the Judge, however, is to decide whether e 
will allow the confession to go In, that Is-to say, he has to satisfy himself 


that it is not withia the prohibition of that pection. — 


wa t 


Whoa onos it his ba let into evidence and put before. the jary, itis foc.^ 
- thsm to say waetha [tis tru» 07 aot, It worllbsalaost impossible to 
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Admissibliity—(Conid.). 
decide the question without considering the question whether It was 
voluntary or not. If the Jury are to perform thelr duty satisfactorily, 
they must consider all the circumstances under which the confession was 
mede and it may well be that In many cases there may be circumstances 
which would support an Inference that the confession was not voluntary. 
The moment one comes to find that, It arouses a suspicion in one’s mind 


whether a confession which 1s not voluntary is true. Hence the jury are. 


not debarred from considering whether the confession which has been 
placed before them was voluntary. 


When the Judge directs the jury to decide whether the confessions are 


-+ “admissible in evidence oc not, he commits an error In Jaw ; if such erroe . 


produces a failure of justice, the sentence passed cannot be upheld. If 
the confessions are inadmissible in eviderce, then any fallure of justice 
will be no ground. 


Per Cunliffe, F.: lf itis apparent from the evidence produced during 
the trial that a confession upon which the prosecution originally relied is 
not a voluntary one, it isthe duty of the Judge to make his decision at 
once and to withdraw that confession and everything contained in it 

« from the consideration of the jury. Sothat the difficulty only arises 

. when the Court has come to the conclusion that the confession under 

- consideration is a voluntary one when the Court has heard the argument 
and-the evidence to tbe contrary which it is unable to accept. In that 
position It becomes a practical question. There is a presumption h the 
law of evidence that all confessions are voluntary. It isa rebuttable 

- presumption. ` : : 

Whereas it is the function of the Judge to give his decision on the purely 


legal side of the question before the Court it is safe to leave open the 
final decision of factin their.verdict to the jury, even though that 


decision may involve some disagreement with the Judge in his decisjon 


of mixed law and fact on the preliminary question as to admissibility. 
The question is an academic one. On the other band, it is not altogether 
‘academic, when one considers that any Judge trying a case with a jury 
can safely leave every question of fact tothe jury provided they are 
cautioned carefully and sufficiently enough. Bhakta Bhusan Pra- 


mark v: King-Emperor T T 
Adverse possession — Religious endowment-— Absolute alienation of Debutter 
property— Permanent lease ; sev Limitation es ae 


Advocate including fn his certificate the fee promised, but not actually paid 


by the cllent—Acting dishonestly—Mispprohensive of law ; sse l'rofen- 
sional misconduct i AS 
Advocate's fee — Right of successful party to recover from opaite party— 
Rule framed by High Court~ Only the fee actually paid before the 


hearing can be allowed ; ses Professlona! misconduct PE 
Agreomernt, if enforceable—Stipulation that agreement will not be cilisis: 
see Evidence jae jak 
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Agreement cannot bs inferred as a matter of implication under which the, 


license or way-leave is to be perpetual ; ses License T sss 
Allenation by Hindu widow—Legal necessity —Lapse of time Presumption, 
to supplement—Presumptions to contradict the evidence not permissible ; 


see Evidence e 
Allenee of Debutter property under permanent lease or disli dialon, 
possession of, not adverse ; sse Limitation vee ses 


Alveus or natural bed of river and the ordinary course of the river through 
its flood channel—U pper riparian owner, right of, as to obstruction— 
Interference with the flow of water—Seriously and sensibly diverting the 

-fow —Iojury ; see Riparian owner tos 

Amending Act of 1928 enacting proviso to section 109 of the Bengal 
Tenancy Act, has not a retrospective effect; see Rent, enhance- 
qnent of oes ase 

Appeal —Concurrent findings of fact—Incidental question of law ; see Privy 
Council 

Pure question of law not dependent on disputed facts, ifc can be "e 

for the first time ; sse Settlement ess 

, competency of—Privy Council—Sikh Gurdwaras Act, sections 34, 

10(a' (iii) ; see Practice. 

| tf competent—Order by appellate Court allowing the Siti aside of 
ex parte decree—Decres passed in a rent suit valued at less than 
Rs. 50 by a Kunsif having final jurisdiction under section 1595) of 
the Bengal Tenancy Act (VIII of 1885)—Application to set aside 
ex parte decise refused by UMunsiff having no final jurisdiction—Civil 
Procedure Code ( Act V of 1998), order 42 rule r clause (d)—' In a case 
eben to appeal’. 

The right of appeal isa creature of statute, and when no such right is 
expressly conferred by the statute there ts no such right. The right of 
appeal agalnst decrees and orders passed in the rent suits for agricultural 
lands have been conferred by the provisions of the Code of Civil Proce- 
dure [See section 143(2) of the Bengal Tenancy Act] and section 153 of 
the Bengal Tenancy Act restricts that right so confeired by the Code in 
certain cases, 

The words “Ina case open toappeal" to order 43 rule 1 clause (d) ot 
the Code cf Civil Procedure are general and have no reference to appeal 
agxlast the decree actually passed. If there could b» no appeal under 
any circumstances agalost a decree tbat could be passed In the suit or 
proceeding, there would be no appeal against an order to set aside the 
ex parte decree passed in such a suit or proceeding by virtue of the 
limiting words of order 45 rule 1 clause (d). 

An ex parte decree was passed in a rent sult valued less than Rs. so by a 
Munsiff who was vested with final jurisdiction under section r53(b) of 
the Bengal Tenancy Act. Some of the defendants applied to set it asida 
under order 9 rule 13 of the Code of Civil Procedure. The application 
was heard by another Munsiff, who had no final jurisdiction under 
section 153({b) of the Bengal Tenancy Act. He dismissed it. An appeal 
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Appeal—{Conid.). 
was taken against this order to the Court of the District Jndge. The 
-appeal was allowed and the ex parte decree was set aside t 
Held, that appeal to the lower appellate Court was miintainable. 
That the ex parte decree was to ba set aside in its entirety on such 
application by some of the defendants having regard to the defence taken 


by the opposite partie. Mahendra Chandra Dutta Roy sv. 


' Bssiruddin , ve 
T, M lien against the order of the Court deciding the amount t oí cuurt- Es 
payable on the plaint , see Jurisdiction ivi 
- nt, right of, is a creatore of statute ; see Appeal, if rere 
— —— to High Court, if competent—Analogcus criminal appeals—T wo of 
-such appeals not entertalnable In High Court; see Conspiracy — 
——— to Privy Council - Concurrent findings of fact-- Incidental question of 
law ; see Privy Council iss 
~= —— to Privy Council, if malntainable ~High Court, order of, setting aside 
the majonty decision of the tribunal appointed under the Sikh Gurd- 
waras Act, 1925—Enqulry under section 16 of the Sikh Gurdwaras Act, 
l 192s—Institution, if a Sikh Gurdwara ; see Practice 
Appellate Court, if can grant perpetual A O E Pima Court EE 
perpetual injanction —No appeal preferred —No  croems-objection —Prayer 





in plaint ; ses Riparian owner vix is 
— Court, when can differ from primary Court in the estimation of 
evidence ; ate Evidence T n 


Court differed from the estimate of adage by the tfial Court— 


Weight of the admitted documents In evidence or the documents - 


evidence which were proved ; see Specific performance aa " 
Court not to discard the appreciation of evidence made by ilie 
trial Court—Issue, a simple one ; ses Specific performance ... a 
Application foran order of confirmation of sale—Limitation ; ses Cirt 
mle m 
Approver—Tender of pardon -Subsequent withdrawal of d. = 
Re-commit meni —Subsequent. tender of conditional Bardem under 
section 337( 1) of the Code of Criminal Procedure (Act Y of 1898), fo 
another accused —Court, if may consent tothe Public Prosecutor witk- 
drawing from the prosecution of any bersen for the purpose of obtaining 
that perks evidence as a wilness—Criminal Procedure Code, 
section 4904 clause (a)— Bengal Suppression of Terrorist Outrages Act 
(XH of 1933), section ag~Special Magistrate, if can tender conditional 
pardon under seciten 3371) of the Code of Criminal Procedure, 

The appellants together with N and G were put on thelr trial before 
‘Special Magistrate acting under the powers conferred on him by sec- 
tion 24 of the Bengal Suppression of Terrorist Outrages Act, 1932 The 
accused appellants were convicted under sections 1209/392 and 495 of 
the Indian Penal Code. 

At the outset of the proceedings the Public Prosecutor appllad to tbe 
Special Magistrate for the discharge of N under sectlon 494/8) of the 
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_ Paars 
Approver—(Coxid ). ` 
Code of Criminal Procedure, 1838, so that N might give evidence in the 
case. The application was allowed, N was discharged, put Into the 
witness box and gave evidence for the prosecution. The accused, who. 
Included the three appellants, reserved thelr croes-examination until a 
charge had been framed. N's evidence although against the accused, 


amounted to very little. The Public Prosecutor being of opinion that dul 


N bad not told all he knew and was hostile to the prosecution, applled' . - 

to the Special Magistrate to have N recommitted to take his trial with. — o 

ihe accused. This application was also allowed. ' pe 
Then the Special Maguitrate tendered a conditional pardon to the accused, 

G under section 327(1) of the Code of Criminal Procedure, 1905, who was., . à: 


thereupon taken out of the dock, put into the witness box and gare 
evidence in the trial. 


Held, that the convictlons.could not stand. 
The course taken by the prosecution in reviving the prosecution against 
N in such circumstances that the appellants were deprived of their rigats 
of croes-examination was an irregularity which apart from the merits of 
the case made it impossible for the Crown to succeed. ' 
Per C. F. and M. C Ghose, F.: The Special Magistrate had power to 
tender a conditional pardon under sectlon 337(1) of the Code of Criminal 
Procedure to G and acted within his powers in granting the conditional 
The words "shall be discharged in respect of such offence or: offences" 
io clause (a) of section 494 of the Code of Criminal Procedure of 1898, 
mean “shall ba discharged from those proceedings and not put back Into 
tbem.” N might be tried again in other proceedings on the same >r- - 
charge, but not in those proceedings. is 
Per Muheiji, F.ı That it was illegal-on the part of the Special Magis 
trate to exammne G asa pardoned accomplice, and his evidence eherelore 
could not be used against the appellants. d 
That N was rightly allowed to be examined as witness on his- acetate pr, A 
under section 494(1) of tha Code of Criminal Procedure. — ' ! 
That the whole trial was vitiated, N not having been tendered for cross- a 
examination, S 
Per C, S. and M. C. Ghose, F.: There is nothing in section 494 of the; 
Code of Criminal E rocedure, 1898, which prevents a Pabllo Prosecutor, 
if be thinks it in the interests of the administration of justice, from 
withdrawing the case as against ono of the accused for the purpose of 
calling him as a witness agalust the others, [t may well be in the i 
interests of justice that the Public Prosecator should so withdraw so that 
such evidence sbould be given to help to secure a conviction against ` 
the others. In the same way for the same reasons it may well bo that tha 
Court ought to glve its consent to such withdrawal, o 
Section 437 of the Code of Criminal Procedure, 1898, which only applied 
to offences of a more serious character therein specified, provides safe- 
guards in the interest both of the Crown and the accused. In cases 
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Approver—(Conid,). 
where sectlon 337 is available it is better that the accused should be 
dealt with under that section. Where section 337 can be applied, it is 
not Illegal to discharge the approver under section 494(a). 

Per Muberji, F.: The Court may consent to the Public Prosecutor 
withdrawing from the prosecution of any parsoo under the provisions of 
section 494a) of the Criminal Procedure Code, 1898, for the purpose of 
obtalning that person's evidence as a witness, but not In a case in which 
sectio1 337 of the Codo may be availed of, 

Section 337 of the Code of Criminal Procedure, 1898, Is available for 
obtaining the evidence of approvers not in all trials but only as regards 
trials concerning some graver offences. The existence of section 237 

" does not necessarily exclude the idea of section 494 being used foc a 
similar purpose. 

Per Panckridgs, F + The Court has discretion in giving its consent to 
withdrawal under section 494, where the circumstances are such that the 
accused will be discharged and not acquitted The discretion is judicial 
and in cases where it is open to the prosecution to obtain the approver’s 
evidence by applying for the tender of a conditional pardon under 
section 337(1) of the Code of Criminal Procedure, the Magistrate must 
keep the provisions of that section. before him when he exercises his 
discretion. Asa general rule the discretion will be wrongly exercised fn 
such cases if the conssnt is given before the charge ls framed. 

Per Bartiey, F.ı There is nothing contrary to the spirit of the Criminal 
Procedure Code, if the Court consents to the withdrawal of a charge in 

- order that the accused may be pat into the witness box. The Court in 
the exercise of {ts discretion cannot refuses to consider the interests of 
all the parties who are before it. — 

In cases to which the provisions of section 537 of the Code of Criminal 
Procedure, 1898, apply, it is a better exercise of discretion on the part of 
the Magistrate to use that section instead of section 494. 

Held, by majority, that on this point Raman v. Hejeror was rightly 
decided. 

-Per Mukerji & Panckridge, FF.: Raman vw. Emperor was rightly 
decided ; it was a case in which section 337 of the Code of Criminal 
Procedure, 1868, was not applicable : 

Held by majority: The Magistrate may, acting under section 357(1) 
tender a conditional pardon, and under section 337(2) examine the 
pardoned mau asa witness in his Court, but must* acting under the 
Bengal Suppression of Terrcrist Outrages 'Act, 1932, try the accused 
himself instead of committing him for trial to the Court of Sesalon or 
the High Court as section 337(2-A) of the Code provides. 

Per Mukerji, Y. 1. A Special Magistrate appointed under section 24 of 

` the Bengal Suppression of Terrorist Outrages Act, 1932, has no power 
to tender a pardon under the provisions of section 337 of the Code of 
Criminal Procedure, 1898. 


Per Panckridge & Bartley, FF.ı (Mukerji, J. dissentient). - The various 
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Approver--(Cenid J, 
powers and directions given to Magistrates by section 337 of the Code of 
Criminal Procedure, 1898, are so distinct and independent that each is a 
provision within the meaning of the Local Act. 


Per Muherjj, F.ı Section 337 of the Code of Criminal Procedure, 1898, 
lays down one complete and individual procedure relating to an incident 
in the trial of the case, namely, as to tender of pardon to an 
accomplice. 


Fer C. F, & MM. C. Ghose, F + It not infrequently happens in a trial 
that the ooly way in which justice can be done is through one of the 
accused givlog evidence on behalf of the Crown and lf this evidence is 
given according to law, there is nothing wrong in it though as the 
evidenze of an accomplice it is open to suspicion Section 337 of "the 
Code of Criminal Procedure, 18,8 provides the terms oo and the 
machinery by which-the pardon for the purpose of giving evidence, can 
be granted by the Magistrate. 


Held by majority that the case of Abdul Majid v. Emperor and the case of 
Saleuddin v, Emperor and Appeals Nos 844 and B45 of 1933 which 
followed the first, were upon this polnt rightly decided. 


Held by Mukerji, J.: The case of Abdul Majid v. Emperor, i£ it meant 
to decide tu the contrary, were wrongly decided. Harihar Sinha v, 
Emperor ave a 


Assam Land and Revenue Regulation, Sec. 8 (b)—Rights of a land- 
holcer, how acquired —Length of possession under lease —Leesee’s holding 
under 10 years! lease ; see Settlement iis T 

Assessment, double, principle of ; sss Income Tax Vis ks 


Auction sale Setting aside of—Cisil Procedure Code (Act V of 1908), 
Order 21 Rule ço —lVko can set aside—Person. having pecuniary 
interesi—Sale under money decree— Person. suing te recover a sum ef 
money got an order fer attachment before judgment - Order proclaimed 
by beat of drum on the properiy but ne copy of order afixed on the 
Court's notice boird —Such person obtaining decree before auction sale 
—Civil Precedure Code, Order a1 Rule 54. 


When & prohlbitory order has been proclaimed by beat of drum oo the pro- 
perty sought to be attached or an adjacent property and affixed on the 
property but not affixed In & conspicuous part of the court-house, the 
attachment is not complete. The fact of being no attachment does not 
affect the position of the party who has obtained the order. 


The petitioner brought a suit to recover a sum of money from opposite 
parties Nos. 4 to Gand applied for attachment before judgment of the 
property of the said opposite partles. He got an order in his favour in 
March, 1933. The prohibitory order was proclaimed by beat of drum 
on the property, and a copy of the ordei was affixed on the property but 
not on the notics board of the Court. H» got a decree on the 19th 


February of 1934, 


^! 


Hon 


Paar, 
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Auction sale—(Contd.). 
Opposite parties Nos. a and 3 brought a suit for recovery of money against 
opposite parties Nos. 4 to 6 and obtained a decree. They assigned that 
decree to opposite party No. 1 who put it In execution and at the Court 
sale himself purchased the same on the sth May, 1934. 


Tbe petitioner, who had not applied for execution of his decree, applied 
under Order at Rule 90 of the Code of Civil Prcoedure to set aside the 


above-mentioned sale : 
Held, that the petitioner could apply for setting aside the sale. Govinda 
Prasad Dalal v. Brindabon Chandra Naslpurl —  ... ss 560 , 


; Court, if bound to confirm—No order setting aside the sale 
--Limitation—Application for an order of confirmation ; ses Court sale 


- Autre fois acquit—Order of retrial—Acquittal as to some of the charges~— 
Appeal against convictions under, soma of the charges — Procedure 

after retrial. 

Per Cunlife, J.1 A Sessions Judge ordering a retrial of a case on appeal 
by accused who were convicted on some of the charges but acquitted on 
other charges by the Assistant Sessions Judge. in agreement with the 
verdict of the jury, cannot order a retrial in respect of the offences 
of which the accused had been acquitted, there being no appeal by 
the Crown against the order of acquittal, 


The retrial should be limited to a rettlaj on the charge or charges under 
which the appeal was preferred. The trial on the other charges which 
wore the subject already of an acquittal will be excluded. 


Fer Henderten, |.: As tbe tacts in the present case were different, the 
question whether a Seaslons Judge hearing an appeal by 2 person convic- 
ted at a trial by an Assistant Judge and jury has power to reverse an 
orde of acquittal! and order a retrial, was not answered, That 

EH the prosecution wanted a retrial on all the charges, they must prcduce 

a specific order to that effect. Naimuddin Biswas o. Emperor .. 124 
Bank, if in default—Fixed deposit by firm belonging to joint undivided 
Hindu family —Merober of joint undivided Hindu family giving notice 
to Bank before expiry of due date for repayment to the effect that no 
moneys on deposit in the firm name were to be paid toany one on his 
behalf without reference to him—Bank giving notice to the firm of the 
date when the deposit fell due for repayment—Manager of jolnt family 


asking for renewal of deposit after due date and without returning the 
recelpt ; see Banking MP ie 346 


.Bank's liability to pay interest—Interest payable under a contract— Fixed 
deposit by firm belonging to joint undivided Hindu family-—Member of 
the joint family giving notloe to Bank before expiry of due date for 
repayment to the effect that no moneys on deposit in the firm name were 
to be paid to any one on his behalf without reference to him-—Manager 
-of joint family asking for renewal of depos t after dne date without 
“returning the receipts ; see Banking we A i 345 


3 
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Bank's lisbflty to pay interest — Interest. which the Bank was liable by its 
contract to pay — Fixed deposit by firm belonging to joint undivided Hilu- 
du family-—Wanager of joint family asklog for renewal of deposit after 
dus date and returning ths receipt—Bank giving notice of the date 
when the deposit fell due for repayment —Ágreement to continue busi- 
neas and dealings of the family * ia the present condition" —Partition — 
Reference to arbitralion ; sve Banking T 

Banking —Inierest—Fixed Deposit. receipt — Deposit. by firm beliini to 
joint undivided Hindu family — Payment by Bank— Receipt to be pro- 
duced before paymenit~Renewal of deposit— Receipt to be seni in at dus 
dale—Dispule between members of the family- Partilion-— Reference tox 
arbitration—Clause im arbitration—Agrement to continue business 
amd dealings of the family “ In the present condition," effect of— 
Date of repayment expired—No request to withdraw or renew “at dus ~ 
date—Request for renewal after -due date— Bank's -refusal —Iposs of: + 
tateresi—Claim for further interest after due date. E 

The appellant, the manager of a joint family business and malik of ths joint 
undivided Hindu family, of which he represented one.branch and N. repre- 
sented another branch, made a deposi‘, as such manager, and in the name 
of the firm, with the respondent Bank of a lakh of rupees baring Inter- 
est at sx per cent per annum-and requiring six months notice of with- 
drawal, On the day of depositing the money-notice of withdrawal was 
given. The fixed deposit receipt provided that the receipt must be pro- 
duced before payment thereon could be made, and that if intended to be 
renewed the receipt should be sent in at due date to prevent loss of in. 
terest. Oa the and October, 1926 N. gave the Banka Notice stating 
in effect that he was one of the proprietors of the firm and that no moneys 
on deposit in the firm name were to be paid to anyone on Its behalf with- 
out reference to him Before the 17th October, 1936, the date of the ma- 
tarity of the receipt, a partition of the joint family property was resolved 
upon between the appellant and N including a reference to arbitration 
to settle detalls, the terms of which were embodied in a formal agreement 
of the 2and December, 1995, of which the Bank had full notice as from 
that date. Clause 4 of the agreement effectually precluded either the 
appellant, or N., pending the final award, from clalming or taking 
possession of the entirety of any of the joint family property. Clause 7 
provided “that up to the decision and partition the business and dealings 
of the family of whatever nature they may be would continue in’ the 
present condition. But till the completion of the partition the arbitrator 
shall be authorised to make suitable arrangements temporarily in the 
business If it requires alterations or pass an order which he deems 
proper. " On the ọth October, 1926, the Bank gave notice to the firm of 
the date when the deposit fell due for repayment. The appellant did not 
reply until the 11th March, 1927, when by his letter of that date he asked .-- 
for renewal of the deposit but did not return the receipt, The Bank 
declined. Two years later, on the 27th February, 1929, the firm through. i- 
the appellant as manager and Karta of the undivided Hindu famlly, 
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Banking —(Conéd ). x 
sued the Bank for the amount of the deposit with acciued interest 
thereon On the leue whether the firm was entitled to claim from the 
Pank interest after the date when the deposit fell due for repayment : 

Held, (1) The suit was entirely misconoetved ; 

{a} the Bank was liable to pay only the interest which it was by its 
contiact bound to pay ; 

(3) the claim agaínat-the Bank for further interest or damages cannot be 
maintained ; 

(4) the effect of clause 7 was not to bind the Bank by the appellant's 
directions to deal with the deposit made on the firm's account ; 

(5) apart from the agreement, the Bank was notin default In face of the 
protest of N in refusing to accede to the appellant's demand for renewal. 
Firm Nannhe Mai-Jankl Das v. The Punjab National Bank, 
Ltd, Delhi 

Basis of right to deduct iirecoverable loan ; see Income Tax s eo 

Benamdar fully represents the baneficlal owner in a suit or proceeding ; see 
Occupancy holding T 

Bengal Money Lenders Act, section 4— Suits. instituted before the Act 
came Into force—Money lent before the Act came into foice; see 
Interest 


e+e 


ace 


————- — , sections 4, 5, 6, retrospective ; see Interest ... 
Bengal Municipal Act, section 70 —'And' connecting phrases ‘not being 
property " and “not being maintained by Government or at the public 
expense’, is to ba taken distributively and not collectively ; sse Sub-soil, 
right to 











~ , section 70 (as amanded)—Road Including its sab soll 
vests in the Municipal Commissioners Public baving right of way over 
the road ; see Sub-soil, right to «ee s 
——— — —- , 1632, section gf, has not made any substantial 
change in the rights of the Municipality ; see Sub-soil, right to ei» 
Bengal Suppression of Terrorist Outrages Act, sections 5, 34— ]uris 
diction of High Court to deal with appeal ; ss» Consplracy ... $ 
—— ——  ÓÁ ~ , section ad, Special 
Magistrate appointed under, if can tender pardon under section 307 of 

. the Code of Criminal Procedure ; see Approver 
Bengal Tenancy Act, section 26E, scope of ; see Landlord, ght of a 
-—, section 26F —Benoficial interest holder In the tenure, 
i£ can pre-empt—-Purchase of occupancy holding ; see Pre-emption is 
ne — —, section 26F —Co sharer of 4 annas share in the 
putni, if can pre-empt tothe extent of 16 annas share—Co-sharer of 

9 annas share fn the putnl, after purchasing the putni in execution sale 

for arrears of rent, purchasing the occupancy holding—Suit by 4 annas 
share co-sharer In the putni tenure and getting a decree setting aside the 

sale of putni tenure—Appeal pending against such decree—10 anna Co- 
sharer not claiming any share in the holding by tho exercise of right 

of pre-emption ; ree Pre~emp tian 



































wie aan 
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Bengal Tenancy Act, section 26F—Two applications for pre-emption by 
different sets of co«sharer landlords can go on simultaneously — Partles 
made co-applicants in both ; sre Occupancy holding T oes 

—————— —— — —, section 36F, proceediog under—Benamdar on the 
record from the very beginning—Beneficlal owner came io after the 
period of limitauon —Application, If barred ; ses Occupancy holding... 

——, sections 26F, 188— Application under section atF, 

in which a party, a minor, was brought on the record but not repre- 

sented by any guardian ; see Occupany holding T 

—, section 26] —Principle ; ses Occupancy holding iva 

———— — ——— — e , section 36] —Purchaser to pay transfer fen to Sub- 

Registrar ; see Occupaacy holding 
ceeding, stay of E 

— ;sectlon c6], proceeding uuder— Transfer, if ee 
title to transferee ; see Occupancy holding ihe A 

— —— —— —, sectlon 36], proceeding under, Jf can be stayed— 
Bengal Tenancy Act, section 111 ; ses Proceeding, stay of ... 











NH ANE MMMIRURUQEN e 





eee 


——, section 26], application EE ; sce. Pro- 











LEES 


——— ——— —— — , sexllon 26], scope of ; ses Landlord, right of 

m — — ——, section 26], scope of ; ses Occupancy holding... 

— — — eton 26], scope of- Evasion of -payment of 
transfer fee by allegation of coasanguineous relationship ; see ene 
remedy of 


Mem iein i 





— ,sectlon 109 (as amended by Act 1V ot 1928) is not 
(etrospective s ; see Rent, enhancement of Te eae 
, sectioa 174(1)—Decree-holder, when acquires pecu- 
nlary interest in the property —Decree-holder has done à formal act, an 
act la Court, which indicates unequivocally that be wants the property 
for a salistection of his decree ; sse Execution sale 


ERA idr. 


Execution sale 


O eia e 


ON, TT umm mte 





s4 *25 


——, section 174(1)—Person affected by the sale ; see 








eee 


- =, section 174 (1)—Peison affected by the sale— 
Creditor who attached the property in execution of his decree foc money 
is a person having pecuniary Interest theceln ; ses Execution sale m 
, &e6tlon 174(1) Person who has attached before 
judgment but who has not at the date of the challenged sale got decree, 
if can apply to set aside mle ; ses Execution sale (s ee 
— —————— —, section 174(1)— Person. who has obtained a decree 
foc money, but bas not applied for execution has noilght toapply to 
set aside mle ; see Execution sale js 
—— — — — ,eclion 174 sub-section (3) Proviso EEE 
debtor, if to deposit the amouot in Court bsfore he can apply to set 
aside the sale lu execution of rent decree ; see Deposit 
ee — , section 178 - Occupancy raiyat, if by contract T 
bis claim to compensation money ; see Land acquisition p 
- , section 188 Proviso (i), if bars a git by landlord. 
to recover the balance of transfer foe — T'ransier fee depositec falliog 
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Bengal Tenancy Act - (Contd ). 
short of the proper amount due under secilon 26E of the Bengal Tenancy 


Act ; se¢ Landlord, right of e ves 
Bequest, conditional -Condition precedent or i MD ME words 
used by the testator ; see Will m T 
Binding adoption of acts a priori unauthorised—Conditions necessary ; see 
Specifio performance Xé és 
Bloscope Company, Peripatetic, if to take license from the Municipal 
Corporation bafore preparing to open a Cinema ; see License vas 


Board of Revenue, a Court of second appeal with full appellate jurisdic- 
tloa—Rule 9 of the rules for the administration of civil justice = 
pursuant to Scheduled Districts Act, 1874; see Practica... 

Breach of peace — Previsus order under section 145 ef the Code of Criminal 
Procedure (Act V ef 1898 )—Subseguent ‘proceeding beiween the same 
parties regarding the same property. | 

Per Curiam: The party declared to be entitled to possession under an 
order passed under section 145 of the Code of Criminal Procedure of 
1899, which was never challenged in any Civil Court, 13 entitled to be 
Protected against disturbance of such pcssossion until evicted therefrom 
in due course of law. The aggrieved party bas his remedy ina Civil 
Court, where the question of title and possession can be settled as 
between the contendlag parties. 

Per Cunlif'e, 9.1 Only In the most exceptional circumstances and within 
the longest distance of time, would an order under section 145 of tbe 
Code of Crimina] Procedure, 1898, ba upset, 

The real basis on which any particular ocder under section 14$ of the Code 
of Criminal Procedure, 1898, can be reversed by a subsequent Court, 
will be only on the ground that the parties affected by tho previous order 
have been completely dispossessed. Elimuddin Sarkar ». Umed Alf 
Bepari ‘i ine 

Burden of proof—Allegation of waste and misappropriation by executor— 
Executor, when to bs asked to render aceounts ; see Will Pd 

— of proof — Equity —Conduct of parties ; see License... vas 

— — of proof— Execution of mortgage by Purdarashia Iady—Effect of the 





mortgage brought "home to the mind of the Purdanasbin lady; see. 


Mor! gage f e is 
-— — — of proof— Institution established for use by Sikhs for the purpose of 
public worship ; see Practice T sí 


of proof —Payment of earnest money ; see Specific Retired i 
— — — of proving that interest was harsh and unconscious -Tho Bengal 
Money-Lenders Act—The Usurious Loans Act ; see laterest. * auk 
—— — — of proving that the effect of mortgage was brought home to the 
mind of the Purdanashin lady, If discharged by mere proof of execution 

of the deed by ber,; ses Mortgage 
—  ——— of proof, being that the effect of mortgages was renak —— to 
^, ». ‘the-mind of the Purdanashin lady, if discharged by the mere fact that 
` the Purdanashin lady’s evidence bas to be rejected ; see Mortgage — ... 


PAGE, 
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Calcutta Improvement “Act, Section 171—More than one person jolning 
In the erection cf building without sanctlon—Each llab'e io fine: see 
Fine f 


Maanas 


Fine 


ee —, Section 171—'Re-erect', meaning of; ses 





ss? eee 


Calcutta Improvement Trust, acquisition of land by, ii Esdr 
Government ; see Land acquisition see, 


Calcutta Municipal Act of 1923, Section 39r, If soplieabie™ to ? Cloemato- 

graph Show ; see ‘License - 
Calcutta Municipal Corporation, if to proceed against Bieco Company 
in the first instance In the Magtstrate’s Court in suppressing the Cinema 
Show for not taking license from the Corporation ; see License 


2 
^ 


. Calcutta Municipal Corporation Officer, if acted wire sires in suppress- . 


ing a Cinema Show without gi.Ing the Bloscope Company an oppor- 
tanlty to take a license ; see License ese vá 
Certificate of sale, a formal document oftitle ; see Court sale... 
Charter Act, Clause 12— Cause of action—Assigament of promissory noto 
In favour of plaintiff in Calcut'a—Defendant not cognisant of the 








transaction ; see Plaint, rejection of ee - 

— , Clause 12 Leave to sue—Discretlon— Unnecessary hardahlp — 

: Ctvil Foci Code, seclion 20 ; see Plaint, rejection of ... TN 
LL — — , Clause 19— Objection as to wrong exercise of discretion, when 
to be raised ; ses Plaint, rejection of see 

— , Clause 12- Order granting leave to sue can be nied sce 
Plaint, rejection of ve. eee 
Cinematograph Act, if bars the application of section 391 of the Calcutta 
Municipal Act of 1923 , see License . ii vs 


Civil Court established under the Civil Courts Act, 1887, if can hear and 
determine a suit~ Sult on mortgage transferred by the settlement officer 
of the Sonthal Parganas under section sA sub-section (1) of tbe Sontha! 


Parganas Regulation, 1872 ; see Jurisdiction ies eas 
Civil Procedure Code, provisions of, relating to transfer of decrees for 
«xecution, where applicab!e ; see Foreign judgment ie 


ae 








— , 1908, provisions of, with reference to appeals to 
His Majesty in Council, applicable to decrees of the High Court made 
under sectlon 34 of the Sikh Gurdwaras Act, 1925 ; ave Practice si 
— , Section g-—Landlord can maintain a sult to recover 
fbetalance of the transfer fee— Transfer fee deposited falling short of 
£ =the proper sirount due under section : 6E of The Bengal Tenancy Act ; 
see Landlord, right of ens i 
, Section 13, basis of ; see Foreign judgment çai 


~—, Section 17, applicability of— Applicable only if the 
Code applies to the Court in which tbe suit ts instituted ; ses 





Locum ce cr d 





A cdi b c d 





SNR dispu uim s 








Jurisdiction ui soe ete 
— a ——, Section 17 applies to the Courts In the Sonthal 
Da panisi ste Jurisdiction ses oan 
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Ja 
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Civili Procedure Code, Sections 22, 23 — Suit on mortgage over land situated 
partly in the Sonthal Parganas and partly ia Gaya, in the Court of the 
Settlement Officer of the Sonthal Parganas—Transfer by Settlement 
Officer under section gå sub-section (1) of the Sonthal Parganas Settle- 
ment Regulation IIl of 1873 to the Court of the District Judge of Eid 
District Judge transferring the suit to the Subordinate Judge; 
Jurisdiction ix 

——— ——-, Section 34, applies after the expiry of the perlod ot 

grace in mortgage sult—Sonthal Parganas Settlement Regulation, 

Section 6 applies up to the period of grace ; ses Damdupat, rule of ... 

s Section 44—Decision of a Court of a Native State, 

if a decree of focelyn Court—Issue of notification; see Foreign 








Ll 





judg ment TD I 
— ———--, Section 44—Objection, nature of; ses Forelgn 
judgment 555 oan 





— — —— , Sectlon 44, decision of objection under, is final ~ 
Suit under sectlon 13 of the Code of Civil Procedure barred ; see Foreign 


judgment ka TT 
— , Sectlon 44, scope of—Analogy of transferee Court ; 
see Foreign judgment ove 





—, Section 47—Landlord decree holdi. F can tako 
advantage of the contract between the female heir and the reversioners — 
Reversion ers undertsklog liability In respect of the decretal debt due 
from the female helr ; see Execution i T 
; Section 47 — Plea of non-liability m for amount 
due on decree for rent passed against female heir—Reversioners holding 
the estate with an undertaking to pay off the decreta] amount due in 
respect of the estate ; see Execution "A 
——— — ‘Gestion 93, defect in sanction eied by Seit 
dismissed, if can be restored to file——Public Validation Act, Section 3— 
Rest oration, effect of ; see Suit, restoration of vi 
seems eens 115—Compoeite I E n applica- 
tlons combined into one, but different in scope—Common point for thelr 
adjudication — Application praying for determination of nature of tenancy 
undar section 158 sub-section (c) of the Bengal Tensncy Act and for 
recovery of transfer foe payable under section 25C ; see Occupancy 
holding T ey 
————— — — ——-, Section i15— High Court refuses to interfere— 
Petition having no msrit—Trial Court committed a technical error In 
entertaining the petition as an application Instead of demanding 
ad valorem court-fees as in a suit—Injustice ; see Land'ocd's fee 
— —— —— —— ——, Section 115— Munsiff refused to exercise his juris- 
diction oa an erroneous view of the law ; see Landlori, right of 





Rug p a 


**€ 


~, Section 115— Technical error—Coart not demandlog 
ad valorem court-foe ; see Landlord, remedy of T 
, Section 115(c}—High Court, if can SE 
allowed but no appeal preferred ; se« Landlord, right of 
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Civil Procedure Code, Section 149 —Court, if can extend the time for 
payment of deficit court-fee as directed by its judgment at a time when 
the appeal was not finally disposed of ; see Court-fee dae e 
——- —— , Order a1 Rule 54—Prohibltory order proclaimed by 
beat of drum on tho property sought to. be attached on an adjacent 
property and affixed on the property but not affixed in conspicuous part 
ot the Court House, the attachment is not complate—Fact of no attach- 
ment does not affect the position of the paity who has obtalned the 
order ; ses. Auction sale T TP 
, Order a1 Rule 90—Attaching creditor has a right to 
apply to set aside a sale ; sse Exocution sale bs eis 
; Order 3t. Rule go—UDecree-holder, when acquires 
pecuniary interest In the property —Decree- holder has done a formal act, 
an act in Court, which indicates uaequivocally that he wants the property 
for the satisfaction of his decree ; see Exacutica sale sus swe 
» Order at Rule 95—2ec12a. affscted by the sale— 
Creditor who attached the property in exsoution of his decree for money 
is a person having pecuniary Interest therein , ses Execution sale n 
= —— Order at Rule go —?Person affected by the sale ~ 
Person having proprietory or possessory interest existing at the date of 
salo ; see Execution sale 
———————, Order a1 Rule go—Person. suing io recover a sum 
of money got an order for attachment before judgment—Order pro- 
claimed by beat of drum on the property but no copy of order affixed on 
the Court s notice board—Sych person obtaining decree before auction 
sale, such person has pecunlary interest in the property sold to apply to 
set aside sale * eee Auction sale re NY 
— , Order 21 Rule G0 —Person who has attached before 
Judgment but who has not at the date of. the challeuged sa'e got decree, 
if can apply to set aside sale ; see Execution sale =e s.. 
a ate, ene ————— —, Order 31 Rule go—Person who has obtained a 
decree for money, but has not applied for execution has no right to 
apply to set aside sale ; tee Execution mile ivi T 
—— ——-, Order 25 Rule iz, scope of; see Commissioner, 
appointment of 


ST 


Ee 





Danana 














Á 





sma m Mrd 





























eee 


, Order 42 Rule 3{4), guardian appointed in contra- 
vention of ; see Suit, maintalnabllity of - “a 
Order 34, Rule 4(1)—Provisloa for payment of 
*subeequent Interest’ out of the sale proceeds refers to interest on tha 
decretal amount if awarded under section 34 ; see Damdupat, rule of 











apemm—ÀÀPas—p o HQ 


eor 








; Order 41 Rule 33— Grant of perpetual injunction 
by the appellate Court—No appeal preferred-~No cross-objection by the 
plalntiff—Primary Court refusing perpetual injuuction—Prayer in the 
plaint ; see Riparian owner 


iini. 








———, Order 43 Rule 1. Clause (d)—'Ín a case open to 


appeal’—No reference to decres actually passed; ses Appeal, iE 


competent T 
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Claim for further interest after due date— Fixed deposit —Date of repayment 
expired — No request to withdraw or renew at due date—Request for 
renewal after due date; see Danking — ^ i 

Clause that the tenant is not to receive any compensation If the acquisition 
is made by Government or Municipality, is consistent with the nature of 
the tenancy from month to month—Tenant holding over—Claüse not 
collateral to the ordinary incidents of the holding; see Land 
acquisition er e 

Cooch Behar Estate, law applicable £n—Suit other than a suit for Immov- 
able property, where to be instituted ; ses Foreign judgment T 

Commencement of running of fime—Suit by succeeding trustes to recover 
the estate from allenee of debutter property under permanent lease or 
absolute ajlenation ; see Limitation i 

Commissioner, an officer of the Court ; see Commissioner, xo acbiteedt of 

Commissioner, appoinimeni of—Cede of Cinil Procedure (Act V 6f 1908), 
Order x6, Rule 15, intenfion of—Appoiniment of Commissioner- 
Duty of Couri—Remuneration of Commissioner, how is be safe- 
guarded. 

A party by moving a Court to appoint: a Commissicner impliedly under- 
v» takes to pay such remuneration to him for his services as would be finally 
' determined by the Court. 


In order to determioe what amount a party should be directed to pay, the 
Court has got to take into consideration not only the’labour expended 
by the Commissioner but also the return which the petitioner has got for 
his money, The Court has also to consider whether the work was done 
efficiently and with due dihgence in accordance with the directions of 
the Court. After a Commissioner withdraws a certain sum towards 
his remoneration from Court and If in fact he is entitled to get more 
for bis work he shculd suspend his work and bring the matter to 
the notice of the Court so as to enable the Court to examine his wock 
and to determine what farther amount a party should be called upon 


to deposit. 


Order 26 Rule 15 of the Code af Civil Procedure, is intended to aafe-guard 


the interest of ‘the Commissioner who is an officer of the Court and the 


deposit contemplated by that rule is that a Commissioner may dta 


, driven to & separate suit for recovery of his fees. 


A Commlasiacer was appointed for local iavestigation in a sulton the 
application of the petitioner. He was directed to submit his fiaal report 
within a certain time. This time was extended several times and ulti- 
mately the Commissioner died without submitting any final -report 
leaving the opposite party No. 1 as hia sole heiress. After his death 
a fresh loca] investigation was ordered by the Court and the opposite 
party No. t applied to the Court for paym-nt of the balance of fees due 
to ber husband, for the,work done in coonection with the local invest!- 
gation. The Court upon hearing the objsction of the parties, directed 

. the petitioner te- deposit a further sum of Rs 2050. 
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Commissloner—(Contd.) P 
Held, that the order of the Court was not justified and liable to be set 
aside, Nadia Bashi Deb Choudhury v. Sudha Bakul De "S 


, if and when can suspend his wok; ses Commissioner, 























apperckmest cf ei esa 

=- , remmnueiation. of, how ascertained; see Commissioner, 
appointment of i à ee 

-— » remuneration of, how safe-guarded ; see Commissioner, 
appointment of as T 

one , 1emuneration of, wlo is to pay; see Commissioner, 
appointment of € 
Companles incorporated in [ndla —Method of computation ETE E EN 
Tax Act, Rule a5 ; see Income tax ses - 


Compensation, if can b» claimed by tenant holding over, for improvement 
made by him on the land—Clause in the Kabullat that the tenant is not 
to recerva any compensation ifthe acquisition is made by Government 


or Municipality ; see Land acquisition o 
Concurrent findings of fact—Incidental question of buco un 
Privy Council T 


Condition precedent or subsequent— Conditional egre E DIS words, 
used by the testator ; see Will T: 
Conditional bequest-—-Ambiguous words used by the bestiae Condition 
precedent or subsequent ; see Will ss T 
Confession- Functions of judge and Jury—Evidence Act, Sec. 24; see 
Admissibility in evidence 














m ———— person making, when guilty ; see Conspiracy - one 
, Tetracted, if can be used against cai Join) tria] ; see 

Conspiracy a T 

—— — , Tetracted, when can be acted upon ; ser onanoi ] 
oti , when not true ; fes Conspiracy "S mM 
, hen sufficient to convicti a person of the cffence with which he 

is charged ; see Conspiracy ies "T 


made to Police Officer, if admissible— Arms dug up on information 
given In the confession by the accused person —Conversation between 
accused person in custody with the Police officer when the armis were 
dugop ; ; sse Conspiracy 8 PE 


with addition made by accused person, If EN ERN 
between accused person in custody with the Police officer when the 


arms were dug up oa the Information contalned in confession —Conver- 
sation to the detriment of the accused ; see Conspiracy — wis 

Consent—Argument~Supulation in an agreement which the plaintiff told 
the defendant would not be enforced—1 laintff, if can sue upon such 
agreement ; see Evidence 


Conspiracy -Bengal Suppression of Terrorist Outrage Act (XH of 1932) 
Secs. 5, 25, 34—Order of Governor i» Council for trial by Special 
Masis!rate—Order, if to be proved— S udicial notice—Indian „Evidence 
Act (Iof 1872). Secs. S, 24, 57, 78— Government of India Act, 1919, 
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Paar. 
Conspiracy —(Cowa ). 
Ste. 49 — Inf/orsmalien contained im confession — Investigation —Conwer- 
sation between accused and Police officer on the spot— Confession with 
its addition, if admissiMe in evidence—Conduct—Retracted confer- 
ston—Contents of confession, if can be used against co-accused —Cen/es- 
sion, when can be acted upon—Com/ession should be clear amd un- 
ambigous admissten of guilt—Allegation against siranger—High Court 
if cam hear appeal against sentences of 2 years aud 4 years imprison- 
meni passed by Special Magistrate—Criminal Procedure Code (Act V of 
1898), Sees. 516. i 
Fifteen persons were pul upon thelr trial for the crime of belog engaged 
in a conspiracy to commit various offences under the Arms Act. The 
Government had ordered that these persons should ba tried by a 
Magistrate with speclal powers, The document (Ex. 1) was headed 
“Government of Bengal, Political Department, Politica] Branch No. 
12783 P. Order dated Calcutta, the 16th November, 1924." It then 
set out the na més of 18 persons who in the opinion of the Governor in 
Council had committed offences under various sections of the Indian 
Arms Acts and under each and all of these sections read with the eri- 
minal conspiracy section of the Indian Penal Code. The letter went on 
to say, “Now, therefore, in exercise of the power conferred by section 
25 of the Bengal Suppression of Terrorist Outrages Act, 1922, the 
Governor in Council is pleased to direct that the sald persons shall be 
tried by the Sadar Sub-Divislonal Magistrate of Rangpore, Babu Puma 
Chandra Acharjeo who has been invested with the powers of a Special 
Magistrato.” The letter ended with "By ordei the Governor in Council, 
]. George : 
Under Secretary to the Government. of Bengal. 
16-) 1-34." 

On the left hand bottom corner of the letter was affixed the official seal 
of the Govarnm nt of Bengal. 

The jurisdiction of the Magistrate to try the accused according to the 
above order was not disputed but during the argument in appeal to the 
High Court it was questioned. 

Held, (Per Cunliffe, F). tbat the latter (Ex. 1) was an original document 
within the meaning and Intention of section 49 of the Government of 
India Act 1919 ; that it was unnecessary to give any evidence and that it 
could not bs called into question on the ground that It was not duly 
made by the Governor. The necessity therefore of the usual mode of 
proof of Government documents which do not prove themselves and which 
is alluded to ia section 78 of the Indian Evidenoe Act—the section which 
embodies the English principle of the law of evidence—had no applica- 
tlon. i 

Per Henderson, ¥ + That section 49 of the Government of India Act did — 
not in plain terms empower the Court to take judicial notice of the 
existence of such an order and that the letter (Ex, 1) was required to be 


LI 
- 
^^ proved, A : 1 
. * 
* 
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Conspiracy —(Contd.). 

That it was open to the prosecution to adopt any legal mode of proof. 

T hat section 73 of the Indian Evidence Act was not exhaustive, 

That, as the objection related to the mode of proof only and should have 
been ralsed when the prosecution sought to put the document in evi- 
dence, it deserved not serious consideration when it (the cbjection) was 
raised at a later stage. 

Per Curiam: Evidence was given before the Magistrate that on informa- 
tion contained in the confession of an accused a visit was made by that 
accused himself together with certaln witnesses and Police officers to a 
spot where arms were concealed and during the time that the arms were 
dug up on the information of the accused person in custody various con- 
versations took place between the accused and the Polloe which amcanted 
to conversations to the detriment of the accused person and actually add- 
Ing to the confession he had already made : 


Held, that the whole of the evidence was admissible Conduct In such a 
case should bs proved. 


Per Cunliffe, ¥.: Section 8 of the Indian Evidence Act embodies ina 
statuiory form the rule of evidence that the testimony of res geste 
(that is, the original proof of what has taken place), is always allowable 


when it goes to the root of the matter concernlog the commission of 
the crime 


When a confession is retracted it becomes very unmfe to use the contents 
of that confession against any co-accused who is undergoing a jolnt iria! 
with the person who made the retracted confession as to his responstbi- 
lity foc the crime that he is accused of, On the other hand a Judge 
sitting alone after due consideration and taking into consideration all 

. the extraneous facts such as the statemsnts made by the Police officers 
who were originally in charge of the persons confessing, the statement 
of the Magistrate who took down the confession and the general tone 
of the confession itself together with the probabilitles to bs attached 
to the explanatory statement retracting confession can accept the 
confession as being a true and proper account of the necessary happening 
to support the prosecution case before the Court. 


Per Henderson, F: Jf a confession is not voluntary in the wider sense 
of the term, exhypothesi the person who made it, did not do so 
from any desire to tell the truth. This fact In Itself introduces an 
element of suspicion. In such circumstances if facts are proved which 
suggest that an inducement of some kind although outside the terms of 
section 24 of the Indlan Evidence Act, was in fact given, the Court may 
well refuse to accept the cOnfession as true. 


A person cannot be found gullty unless his confession can be made use of. 
But before the prosecution can say that his confession is sufficient to 
convict him of the offence with which he ls charged, it must be made 
quite clear that the confession Itself amounts to a clear and unambiguous 
admission that he did in fact commut the crime. 


T 
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Conspiracy - (Conid.). 
A person is not golog to implicate himself unless he is in fact guilty. This 
applies not to allegations made against third person. 


In thls case two of the appellants were convicted and sentenced to two 
and four yeais’ rigorous imprisonment respectively. It was contended 
that thelr appeal lay to the Sessions Court and not to the High Court : 


Held, (Per Cunliffe, F.) that it was in the general interests of justice that 
all the interlocked appeals should be heard by the Appellate Bench of 
the High Court. Both sides in this appeal bad no objection to the appeal 
being so heard by the High Court. 


Section 526 of the Code of Criminal Procedure was couched in very wide 
terms, 


Per Henderson, F. : There 15 nothing in section 5 cf the Bengal Suppres- 
sion of Terrorist Outrages Act, 1932, to suggest that it bad any referenco 
to the proceedings in the Court of Sessions Judge. Section 34 of the 
Act gave jurisdiction to the High Court to deal with the appeal. 
Purnendu Sekhar Guha v. Emperor 


Contract, condilions in, between licensee and consumer of electric. current ; 


see Licenses TE vus 
, stranger to, shes can take its benefit; see Contribution, 
suit for T SMS 


between female heir and reversloners, if can be taken anok of, 

by third party, namely, decree-holder—Reversioners undertaking liabi- 

lity in respect of the decretal debt cue frem the fermalo beir ; see 
Execution | ins is 
———— — by tenant not to receive any compensation if the acquisition 1s 
made by Government or Maunlcipslity — Contract, if affects the tenatty— 
Tenancy from month to month-—Tenant holding over; ses Land 


» acquisition : — - 
Contract Act, Section s(a)— Offer- Letter, constructlon of; see Specific 
performance ace 





——— , section 7—Intending purchaser instead of writing put himself 
into E Hon with the seller; see Specific performance 

a — ney Section 6g—‘Bound to pay'—Payment by seputuidar to save 
putni from sale under Putni Regulation — Putnidar, if liable to Seputnidar 
for such payment-—Durputnldar consenting to pay putni rent in the 
Sherlsta of the Zemincar—Seputnidar in default when putni was adver- 


tised for sale ; see Contribution, suit for = Ee 


— , Sections 197, 1¢8—Ratificatlon—Conditions necessary to 
constitute a binding adoption of acts a priori unauthorized ; see Specific 
performance vee ate 


Contracting one’s self out cf his righis— Express declaration necessary ; see 


Settlement ds bid 
Contribution, right to—Dlssolution of partneisbip— Writing off bad debt — 
Irrecorerable loan—Basis of right to deduct , sez lucome Tax Ws 
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Contributlon— Sui? /or—Stranger to a centract, when can take its benefi 
—Darputni Kabuliyat, construction ef —Stibulation in the Kabuliyat te 
pay putni rent to the Zemindar—Trust, if created—Contract Act (LX ef 
1872), section 69—'Bewnd to pay — Payment by Sepuinidar te save 
putni from sale under Putni Regulation (VIII of 1819)—Futnidar, if 
liuMe to Seputmidar for such baymeni— Sale of puini tenure by 
putnidar—Transferee not registered in Zemindar’s Sherista —Trans- 
feres, status of —Pului Regulation, section 13. 


A stranger to a contract cannot take the benefit of a contract between two 
Other persons reserving a beneSt to'the former (stranger) unless from 
the terms of a contract it is clear that a trust for the stranger was, 
Intended. The question whether a trust was created or not depends on 
the construction of the terms of the contract between two persons. 


A Zemindar is not bound to recognise the trarsferee of a putnidar, under 
section 13 of the Putai Regulation of 1819, until certain. conditions are 
fulfilled, 


Un'il registration of the name of a purchaser of a putai tenure is effected 
In the landlord's Sherista, the transfer does not affect the Zemindar's 
night and inspite of the transfer the landlord may Ignore the transferee 
and may continue to hold the recorded tenant responsible [or the rent and 
other obligations imposed upon the tenure. 


The plaintiff, a seputnidar, sued the putuidar (defendant No, 3) and 
darputnidars (defendanis Nos. 1 and 2) for recovery of tbe amount paid 
by him to avoid the salo of the putol under Putni! Regulation. It 
appeared from the durputai Kabuliyat that the darputn! rent was to be 
paid into the Shertsta of the Zemladar in the name of the putuidar and 
receipts taken from the Zemindar. The Kabuliyat then stated “If you 
fail to pay the assigaed durputal rent according to kists you shall remain 


bound to pay what sum will fall due to the ‘Zemindar’ oa account of- 


interest for defaulted kists, in terms of our putai Kabulfyat. ” 

Before the putni rent became due, defendant No. 3 sold the putol toa 
person who did not cause himssif to be registered in the Zemindar's 
Sherista 1 

Held, that no trust was intended to be created by the ducpntal Kabullyat 
in favour of the Zemindar, so as to entitle the latter to sue the durputol. 
dar. The stipulation in tho Kabulryat was for the protection of the 
interest of the durputnidar, Tho latter was not therefore bound by law 
to pay the putni rent to the Zemindar. The seputnidar being himself in 
default at the time when the putni was advertised for sale, could not get 
any relief in equity. 

Hence the suit against the defendants Nos. 1 and a, tbe durputnidars, was 
dismissed. 

That defendant No. 5, the putnidar, who was liable to the Zemindar for 
puta! rent, though he had transferred the putn! to the unregistered person 
was lable to pay the amount to the plahfüff. Adhar Chandra 
Mandal v. Dolgobinda Das Ts) 


u œ 
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Costs, taxation of — Fees of legal practitioner to be mentioned in his certi- 


cate; only the fee actually received by bim; see Professional 
misconduct wee 


» when to be paid out of wakf property - Suit.foc — ol Mutwalli, 





for acccunts and other consequentlal reliefs + see Wakt e enin 


— —— on taxation —Right of successful party to recover advocate's fes from 
opposite party—Rule framed by High Court— Oaly the fee actually paid 
. before the hearing can be allowed ; ses Professional! misconduct 

Court, duty of, to appoint a guardian of a minor defendant ; se Occupaney 
holding =. . 
———, duty of, to relieve parties against Injustice for lojary, caused by 

reason of some act or omission on the part of the Coart oc ls officer ; see 
Occupancy holding ` " - 

—  —5 function of, is to ascertala the dos of credit to be attached to the 
evidence—Clase witnosses as accomplices—Witnewes connected with 
offence charged against accused— Some of the witnesses road books 
circulated by the accused in furtherance of their object—Witnesees for 

a time In sympathy with the idea of revolutionary activities-- Overt acts 

as to pomsesston of fire arms—Coatributing tothe fund raised for pur- 


chase of fire arms top revolutionary literature ; ses Accomplica, who ^ 


is an "T vas 
——— ,l bound to confirm auction sale in the absence of an order seting 
aside the sale ; see Coart sale vee 
— if can dispense with notice under sections 05 and 66, Evidence Act; see 
Evidence ee ese 
; when refuses to accept confession as true ; see Conspiracy ' je 
Court of second appeal with full appellate furisdiction-—Effect of rule 9 of the 
rules for the administration of clvil justice made pursuant to Scheduled 
Districts Act, 1874—Board of Revenue : ses Practice oo 
———— to judge whether a person is “a proper person to bs a diais - 
Period of continuance as pleader ; see Pleader Vis Sa 
Court-fee ~ Fowsr of Court ta make up deficiency—Citvil . Procedure Code 
(Act V of 1908 ), Section 149— Payment of deficit couri.fees directed by 
a judgment in appeal, wilhin a certain tipie— Extension of that time, 
tf within its jurisdiction, 
Under section 149 Civil Procedure Code a Court has jurisdiction to extend 
tbe time fo: payment of deficit court-fees as directed by its judgment at 
a time when the appeal was not finally disposed of. Ramesh Chandra 
Talukdar v. Pramatha Nath Sanyal -— 
, time can be extended by Court for payment BEA dent pending ; 
ste Court. foo (6 T" 
Court-fees Act, Sec. ta—Appeal, if les — an order deciding the 
amount of Court-fees payable on the plaint ; see Jurisdiction 
Court salo—Title of awellon-purchassr— Cerilfcate of sale—Order siting 
aside the sale— Expiry of statutory beriod fer setting aside the sale— 
Application for order of confirmation of .sale—~Ne statutory perted — 
Instrument of transfer described as a sale—Transfer lor a definite sum 








a pm 


^-^ 
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Court salo—Contd ). E ek 


- 


ef money-—Additional cewenant ly frans/eree —Real— character g 
transaction — In substance a sale—Transferee cannot imiugn character 

of transaction —Unpaid purchase price, vendor's lieu for—Censtititing — 
charge en the property sold—Charpw enforced by sale of the property — 
Miner not personally responsible for payment of debi ~ Plaintif cannot 
recover from “general assels’’ of miner~Transfer of Property Act 
UV ef 1882) ss. 54 55 (4) (5), 100 - Civil. Procedure Code (Act V af 
1908) O. 34,7. 15. 

The plaintiff, having obtained a mortgage decree against the defendant, 
who wasa minor, for more than four lakhs of rupees, to ba realised by. 
the mle of the mortgage property, brought tbe property to sale, and ‘” + 
bimself purchased it with the leave of the Court for six lakhs of rupees ' 
on th October, 1990. After deducting from the purchase price ‘the 
sum due to him under the mortgage decree, he deposited the balance. = . . > 
Rs. 1,45,886-1-0 in Court. The jndgment-debtor did not apply tothe: ' 
Court for setting aside the sale within the statutory period. T 

The defendant’s mother, who was his guardian, being anxious to acquire . 
for him a part of the property purchased by the plaintiff at the Court 
sale, entered into a compromise with the plaintiff under the terma pf 
which the plaintiff was to re-convey to the defendant that of the properzy 
for Rs, 1; 9,986-1-0, baing the amount deposited in Court, and the defen- 
dant’s ‘mother was to pay the purchase price. On tbe agth-November, | 
1920, on an application to sanction the compromise, the Court executirfr 
the-decres made an order confirming the saie in favour of the plaintiff in 
respect of all “the property sold in auction on 38th October, 1920, with 
the exception of the property set ont in the compromise petition -uf —- -~= 
ag:h November, 1920, which tbe decree-holder bas agreed to leave zo 
the minor Zamindar of Polavaram on the terms of the OPPIE -— oes 
petition.” 

On 14th December 1990 the defendant’s mother granted on his bebalf a’ 
simple mortgage of the property re-conveyed under the compromise peti- i 
tion to the plaintiff as a security for the purchase price. : ee 

In May, 1:924 the plaintiff instituted a suit against the defendant to 
recover the money by sale of the property re-conveyed under the com- 
promise petition : . . ^ w 

Held, that (1) after the expiry of the statutory period for sse aside th the 
Coart sale, there was no person who could question tho title of the auc- 
tlon purchaser : ul: RE 

(2) the certificate of salo was a farei] document of tithe : 

(3) in the absence of an order setting aside the sale, the Court is bound to 
confirm it, and the law does not prescribe any special period for an aplica- 
tion for an order of confirmation ; 

(4) the transferee having agreed to accept such right, title, and interest 
as tbe transferor hed acquired by the Court sale, cannot be allowed to 
- impaga the character of that transaction which alone enabled him to 


i = keepthe property ; à t i, — v—"—-- 7o ovs 04 ee ——— a 
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Court sale —(Contd.). 

(5) the transaction of the 2,th November, 1930, constituted a sale, as both 
tbe parties intended the transfer of the property in question by the 
plaintif to the defendant to be a sale, and in substance it was nothing 
but a sale ; 

(6)and the addition of a covenant by the tranaíeree does not convert 
the sale into some other transfer, even though the transíeree would 
in the absence of such a covenant have d & larger price for tho 
property ; | 

(7) and therefore, under section 55 (4) (b) of the Transfer of Property 
Act, (IV of 1882) the seller was entitled to a charge upon the property ín 
the hands of the purchaser for the amount of the purchase money and 
for interest thereon ; 

(8) this charge can be enforced by a sale of the property under section Ico 


. +. of the Transfer of Property Act 1882 and Order 44, Rule 15 of the Ciril 


Prooedure Code, as in the case of a simple mortgage ; 
(9) but the plaintiff is not entitled to recover the money from the "geaeral 
assets’? oí the defendant, as he was a minor at. the time of the transac- 
tion in question and was not therefore personally responsible for tha 
payment of the debt. Rajah Kocherlokota Venkata Jagannatha 
Rao Garu v. Mabarajah Ravu Venksta Kumara Mahipati 
Surya Rao Bahadur. ase 
Criminal Procedure Code, Section 143, proceeding NT if 
precluded from makiog a-floal order under section 157— Order under 
section 142 made by the Magistrate for remeral of the existing, Vido 
tion or nuisance ; sse Nuisance 


—— ——— — , Section 137, mde under, when can be iud 


see Nuisance eve 
— — — — —— , Section. 144 Clauses (a) and (b) do not con- 
template the passing of a conditional order to be made absolute later 


on—Order for injunction must be absolute and definite ; see Disobedience . 


of order 


———— —— ——— , Seotion 144, order under, nature of—Absolute 
order-- Order can ba passed ex parte- Order absolute and definite in 
terms ; sse Disobedience of order Tm s 


, section 14£, order under, effect oí —Subsequent 














proceeding between the same parties regarding the same property ; see 


Breach of peace 


» Section 144, previous order under, ies can be 
upest ; see Breach of peace T 
» Section 507 —Special Magistrate appointed 
under section 24 of the Benga! Suppression of Terrorist Outrages Act, If 
can tender a pardon ; see Approvoer "T T 
— ——— — M —, Section 337, applicable—Approver, if can be 
discharged under section 491(a) of the Code of Criminal Procedure ; ses 
Approver oes eas 














LS TC c ce m, Section 3373 scope of i S80 Approver goo 
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Criminal Procedure Code, Section 494(3)--* Shall be discharged in 
respect of such offence or offences ", meaning of ; sese Approrer i 

——— a — —— —, Section 536 ccuched in very wide terms; sev 
Coospiracy Ves ut 

Damdupat — Aule of—Hortgaze stiil—Iniereri. pendente lite— Inderest. on 
the decree — Domain of contract —Domain of judgment-—Discretion of 
the Couri-— Senihal Parganas Settlement Regulation (IIT of 1672), 
Section 6 ~Civil Procedure Code, (Act V of 19:8), Section 3/, Order 24 
Rule 1). 

It is well considered that the rule of Damdupat applies only durirg the 
contractual relation of debtor and creditor. It does not apply when the 
the contractual relition has coms toan end by reason of a decres. In 
mortgage suits the contract is effective until the expiry of the perlod of 


grace and It isonly after thit date that the matter passes from the», 


domain of contract to the domain of judgment. The effect of the rule of 
Damdupat is exhausted when the mitter passes into the domain of 
judgment. 

Plaintiffs, who were the mortgagees, claimed an order for enforcement of 
thelr mortgage by sale, the amount claimed to b+ owing being the sum 
of Rs. 7,23,53810-8 for principal and interest up to tha date of the 
institution of the suit to which they prayed should be added future 


interest at the mortgage rate till the date of realisation. The Sub. 


ordinate Judge purporting to act in accordance with the rules relating 
to usury contained in the Regulation of 1872 refused to al'ow irterest 
beyond a sum equal to the principal after deducting therefrom payments 
made by the mortgagor from time to time: and made a preliminary 
mortgage decree for sale in the usna! form. He refused toallow any 
interest jexdexte lile, but be allowed interest at the rate of CX per 
annum on the decreta! amount after the expiration of the six months’ 
perlod of grace until the realisation of the decretal amount. The decree 
was affirmed by the [igh Court on appeal On appeal to the Judicial 
Committee of the Privy Council! by both parties, the twoappoals being 
connected, one by the plaintiffs, the mortgagees, who contended that 
interest jendente lite should have been allowed andthe other by the 
defendant, by representative of the mortgagor, who contended that 
interest oa the decres should not have been allowed ; 

Held, (1) that, as regards pendente lite interest the matter lles within the 
domain of contract and section 6 is applicable and more than double 
cannot be allowed in respect of all claims up to the tims of grace fixed 
by the Court. 

(a) That, after that the matter comes to the domain of judgment and 
Secuon 6 has no application and the Court has power under Section 24 
of the Civil Procedure Code to allow Interest on the decretal amount at 
6X per annum. 

(3) That, the allowanée of interest. on the deoretal amount does not 
contravene Section 6, which only lays down thatiu a case such as the 
present the interest decreed onthe loan or debt ip not to exceed the 


w 


+ 
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Damdupat - (Conid J- 
principa] When once a decree bas been passed the loan or debt as the 
subject of enforcement no longer exists; it tin effect merged 1n the 
decree, and the allowance of interest on the decree is not the allowance 
of additional laterest on the loan or debt. 

(4) That, according to Order 34. Rule 4(1) as in force on the is June, 
1927,-prior to the amendment of the Act the provision ixter alia for the 
payment of ‘subsequent interest ” cut of-the sale proceeds refers to 
interest on the decreta! amount if awarded under Section 34. 

. (5) That, the present Order 34 Rule 4(1) specifically allowing “ rub: 
sequent interest up to the date of realisation " only gives effect to the 
previous judicia! decisions Thakurain Kusum Kumari v. Ral 
Bahhdur Debi Prosad Dhandhanis . T T 

————, rule of, applies only during the contractual relation of dito: 
and creditor ; see Damdupet, rule of 22 
, rule of, does not apply when the contractual Mises of ddbtor 
and creditor has come to an end by reason of a decree ; see Damdupa’, 














rule of 3 LL oor 
—— , Tale of, effect of, is exhausted when the matter panes into the 
domain of judgment ; sse Damzupat, rule of a ore 


—— ——á rule of, in mortgage sults—In mortg ge sults Bis contract is 


effeative until the expiry of the period of grace: ste d 


rule of i es ds 
Debt, acknowledgment of—Promisa to pay ; ; ste Deposit receipt... Ne 
Debutter property—New tenancy by successive manager—Permitting tenant 

to continue in possession—Receipt oí rent, payable in respect of new 
* tenancy or of permanent right—Proper inference to be drawn from facts , 


eee Limitation vue ewe 
— ——— property, permanent lease or absolute alienation of—Proof of 
necessity ; see Limitation vor - 


property, permanent lease or absolnte iliscaidon of, is. beyond 
ordinary powers of management, whether in-the case of the head ofa 
^ Math, the Shebalt of a family idol ortho Dharmakarta of a temple, 
except only by proof of necessity for the preservation of the endowment 
or institution ; see Limitation ids ve 
——— property, permanent lease or abeolute alienation of, is good oaly 
for the perlod of office of manager making the transfer; see 
Limitation eee ad 
——— property, permanent lease or absolute allonatioa of, is not com- 
pletely vold ab iniiis ; see Limitation en m 
— property, possession of allonee, under permanent lease or absolute 
alienation, la not adverse ; aee Limitation ase ess 





PS mna 





———— ——— property, power of suocesalve manager of, to authorise, create or - 


continua a new tenancy ior tbe period of his managership—Public 


temple or family idol or Math ; see Limitation dee Oe et l 


—— — — property, successive manager of, If —á rent as payable in 
respect of a new tenancy or as payable la respect of a permanent right- 


PAGE. 


154 


154 
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Debutter property —(Conid. ) 
which it was no looger in the power of his temple to pudiate i sae 
Limitation 


Declaration, grant of —Right alleged by the plaintiff as owner a p apes l 


denied by the defendant ; see Riparian owner a 
Decree, effect of - Loan oc dobt, the subject of enforcement, no — exista ; 


it ts in effect merged in the decree ; see Damdupat, rule of ... a 
—————~. lí a nullity — Final decree in Delage suit made after, the death of i 


the defendant—No substitution of the beirs of the deceased ; see Sult, 
maintainability of E wae 

Decrees for execution, transfer Biss rondla of Chil Deeds Code, where 
applicable ; see Foreign judgment on 

Dood executed in conttavention of statute-—Deed void in part —Rest- of the 
deed severable ; see Settlement 


— —— of family metenement = CORSOen Honec Set lament of doubtful right ; 
aes Sacr ender 


whe 


— —— void in _part—Rest of the deed foires songs dier from good: 


part ; sse Settlement T odi 

De facto guardian of tenant’s son, if to be recognised as tenant in'hls own 
right-Such guardian occupying the "oder lienadey In the name et 
deceased person ; see Land acquisition 

Defendant, non-resident, appearing ia foreign Court —!"leading want of 
jurisdiction and pleading oa the merits of the case—Voluntary submis- 
sion to the jurisdiction of Ccurt ; see Foreign judgment — ... 

Deposit, í/ wecessary — Application fo sst atide sale—Bengal Tenancy Aj 
(VII of 1885 «s amended), Sec. 174, Sub sec. 3 Proviso (1). 


. \ 

It is not necessary for a tenant judgment-debtor to make a deposit of the 
amount in Court before he can apply to set aside the sale iu execution 
of rent decree. Alit Kumar Basu v. Surendra Nath Mandal 


— —— KCC Po ~ Prom csary ` note— Negotiable instrument—Acknowledg- 
ment of a debt—Imptlied promise to pay— Documents brought inte 
existence for purpose only ef recording agreement te pay money and 
nothing more—Consideration—Receipt coupled with promise to pay— 
Terms of the document—Extrinsle facts—Inherent improbabilities ~ 
Unreliable evidence Necessary disadvamtage——Indian Stamp Act (I 
of 1899) Sch.-I. article 49g— Negotiable Instruments Act (XXVI of 
1881), ss. 4 ilius , (a) le (c), 8. 13—hidian Limitation Act (IX of 
1908), Sch. I. Aris, 59, OO, 12te-Indian Kwidence Act (I of 1872), 
25. 9I, G2. 


Plaintiff sued defend ant upon a deposit receipt dated April ist, 1917, to 
recover the principal and interest due on the amount deposlted with 
defendants on a deposit account. The receipt bore only an affixed atamp 
of one anna, which would be sufficient if the document was a simple 
recelpt. The document was in the following terms :— 


- ~ 


"This recelpt ts hereby executed by B for Rs. 42,900,.., oe Teceived 
from the firm of... for and on behalf of (the plaintiff), This amount to 


175 


72 


175 


19 
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Deposit—(Contd.) ) 
be payable after two years. Interest at the rate of Rs. 5-4-0 per cent 
per year to bs charged. 
Dated 1st April 1917". f 
The plaintiff alleged that on the date of the receipt it was agreed between 
him and the defendants that he’ should deposit the sum stated In the 
document with the defendants for a period of two years with Interest at 
the rate stated therein and that at the expiration of the two years the 
amount was allowed to remain in deposit with the defendants on the 
condition that he would be at liberty to recover the amount with interest 
at any time he liked, and that interest would bs credited annually in the 
books of the defendants. 


The defendants denied that thore was any agreement apart from that 
recorded In the document of 1917, they denied any agreement at the 
expiration of tbe two years, they pleaded the Statute of Limitations, 
and finally pleaded that they had repaid the money in 1919. They 
however produced no receipt of the money belng repaid, nor was the 
plaintiff's receipt returned to him, and further the defendants falled to 
produce any books dealing with tbe transaction ; after 1919 no Interest 
was in fact paid, noc was any claim made to have the principal repaid 
until 1925. The Sabordina‘e Judge held 10 favour of the plaintiff that he 
had established the agreement of 1919 alleged by him: 


Held, (1) The document is a receipt for money containing the terms on 
which it is to be repald, aud being primarily a receipt, even If coupled 
with a promise to pay, it 1s not a promissory note, or document which is 
to be a negotiable Instrument within the meaning of ss. 4 and 13 of the 
Negotiab'e Instruments Act, 1881. 


Held, (a) The document does not record or purport to record all the terms 
of the contract between the parties ; there fs nothing In the document 
which explains how the money came io be received ; and nothing to 
prevent the parties from showing that it was paid by way of Joan, 
deposit, or on account of some joint adventure. The only terms which 
the documents does express are a» to the date of repayment of the monoy 
expressed to be recelyed and as to the rate of Interest, the document and 
the oral evidence not therefore contradicting, varying, adding to, or 
subtracting from the terms of the document not compared with the 
original are admissible as to the actual transaction in 1917. 


Held, (3) On the evidence there were no inherent improbabilities or 
extrinsic facts justifying the Court in rejecting the plaintiff's account ; 
Held, (4) The transaction was not a loan, but a deposit payable on 
demand. Nawab Major Sir Mohammad Akbar Khan v. Attar 
Singh sud at^ 54t 
Disobedience of order—fenal Code (Act XLV of 1860), See. 188 — 
Criminal Procedure Code (Act V of 1898), Sac. 144, order under, 
nature of. 
Section 144 of. the Code of Ciiminal Procedure, 1898, contemplates the 
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Disobedience of order—{Conid. ). i 
passing of an absolute order directing any person to abstain from any 
- Act or to take cortain order with oertain property in his possession oc 
under his enjoyment. The order can be passed ex parte in cases of 
emergency under the provisions of sub-section (2) or it may be passed 
after giving an opportunity to the person against whom an order is 
proposed to be passed, But this order must be an order which ts absolute 
and definite in terms. - ' 


Section 144 clauses (a) and (b) of the Code of Criminal Procedure, 1898, 
do not contemplate the passing of a conditional order to be made 
absolute later on. -The order for injunction under section 144 must be 
an absolute and definite order and it must be left tothe party to apply 


t I 


for rescinding the order by taking recourse to the RE laid Som 


in sub sections (4) and (5) of the said section. 


Oa the arst September, 1934 a certain complaint was ‘made to the 
Magistrate. Tho learned Magistrate on that date passed an order after 
recitng the acts mid to have been committed by the accused 
which according to him would lead to a disturbance of the peace, on the 
following terms: “As the said breach of the peace is imminent and 
immediate preventive measures are desirable, I do bereby under section 
144 of the Code of Criminal Procedure, order and direct the person 
named in the margin (the accused) elther to refrain from doing any of 


the acts set forth above and exercising any other act sst forth above 


beyond using the passage as a passage, oc to show cause, if any, agalnst 
the ssid orders of injunction on the 2nd October, 1934." In pursuance 
of this order, the accused showed cause. 


The accused was charged under section 188 of the Indian Penal Code, 
1860, for violating the order of injunction of the 21st September, 
1934, by doing certain acts between the 10th November and g:st 
November, 1934 : 


Held, that the order of the September, 1934, did not come within the 
terms of section 144 of the Code of Criminal Procedure, 1898, as the 
order was not definite and there was no order for injunciton. Hence the 
accused was not guilty under section 188 of the Indian Penal Code. 
Emperor s. Bhota Girl, Mohunt ds 

Dissotutiom of partnership -Writing off bad debt—Irrecoverable loan— Basis 
of right to deduct—Right to contribution ; see Income Tax... ees 

Document, construction of—Document to be considered as a whole; are 
Rent, enhancement of 2s on 

— signed, never lotended to operate asan agreement bat brought 
into existence solely for the parpose of creating evidence of some other 
matter ; see Evidence aes 

—— —— Signed, not to operate as an agreement unti] a specified aditi 
was fatülled— Oral evidence, if admissible ; sse Evidence... xis 

Documents and matters, admissibility of—Matters and documents in- 
admissible in evidence—No objection taken by Counsel for accused, 
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Docume nts—Cend.). 
when they were put in— Effect of disce of such aaen see Privy 
Council 


ea 


———————and matters, inadmissible in evidence, adunttted —No abieto; 


by the accused——No real Injury to the accused ; ses Privy Council n. 
Easements Act, Sec Co docs not deal with the effect of express contract 
between the parties but with the consequonces to follow from a certain 
conduct oa the part of the licenses ; see License og - 
———— ——— , Sec. 60 {b)—" Acting upon the license", meaning of— 
Man working and incurring expenses upon his own property—Licensoc's 
land, if bound in perpetuity as the result of some works done by the 
licensee on his own property, of which the former was unaware ; sss 
License eee - 
Election of remedies —Sult under section 14. of. the Code of "Civil Procedure 
or application for execution under section 44 of the said Code ; «ses 
Foreign judgment 
Electricity Act, Sec. 22, Sub-sectión 9, ol, (c), scope of ; see TU se 
— -,cls. V and VI of the Schedule—Applicant or group of 
applicants, when entitled to supply of electric energy ; see Licensee 
~ chs V, VI of the Schedule, scope of : see Licensee Vus 
, Schedule cl. XI (a)— Licensee, when can levy minimum 
charges ; sre Licenses ‘ao T 
Enactments affecting rights of parties ; see Rent, enhancement of 
Estoppel — Deed vold in part and the rest ssverable ; see Sottlements see 
Plea of non-liabllity of estate for decreta] dues—Decree for rent 
against femele heir—Reversicoers dividing the estate among themselves 
by an arrangement with the assent of a female beir for the time being 
of the original owner of the estate, with an undertaking to pay off the 


aan 





Eee cene 





eo? 


amount of a decree for rent in respect of the said estate in the bands of ) 


that female helr > see Execution Sis vis 


——— — —  Transíesree, If can impugn the character of the transaction — Trans- 


feree agreed to acoept the right, title and Interest of the transferor at the 
Court sale; sse Court sale 


——— — — against statute: see Settlement ET 
arises from good part—Deed void in part only and Padi TRA : 





see Settlement Ss "T 
inapplicable—Deed executed in contravention of statute; see 
Settlement , 


ees es 


Evidence —Docununttar y— Presumption of genuinen as — Thirty sears old 
at time af trial, but mot when filed in Court—Prosf— Netics to prodsce 


e 


original —Ceriified coby—Secondary evidence—Indian Eeidaxce Act (17 


of 1872), Secs. 65, 66, 90 

The only purpose of a notice under Sections 65 and 66 of the Evidence 
Act is to give the party an opportunity by producing the original to 
secure, If he pleases, the best evidence of the contents. , Secondary avi- 
dence is admissible when the party offering evidence of its contents can» 
not for any reason not arising from his own default or neglect, produco 
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Evidence—(Contd ). : 
the original document in reasonable time (Section 65) ; and under Sete" 
tion 66 the Court has absolute power when it thinks fit, to dispense with 
. a notice under tbese sections. 


Under Section ga of the Indlan Evidence Act the period of “60 yan isto | 
be reckoned, not from the date upon which the deed Is filed in Court, but ; 
from the dats on which, It haying been teodered in evidence, its genuino- 
ness or otherwise becomes the subject of proof. 


[n 1830 a predecessor of the plaintiff granted to one Sobrati a Mourasi . 
Mokarari Kayem! Patta, and in 1856 Sobrati granted a Dor-Mouraal 
Patta to Korban Alf, and in 1913 Korban Ali transferred his rights to 
Anwar Miah, and in 1914 Anwar Miah sold to the original defeodart his 
rights. In 1892 Korban Ali executed an original unregistered Kabullyat 
in favour of the Bhukallssh estate and in 1900 ho executed a registered 
deed of gift in favour of his wife. The documents of 1892 and 1900 
make no mention of or reference to the Pattas of 1830 and 1856. The 
document of 1900 is a certifisd copy obtained from the Registration 
offing, and not the original. In 1903 the plaintiff purchased the suit 
lands from a Commissioner of Partition, who was selling them under an. 
order of the Court made in a partitlon suit, having reference to the 
Bhukallash Raj estate, On goth [anuary, 1918, plaintiff brought a suit 
for declaration of title to and for poasasslon of the suit lands, contending 
that the defendants had no interest in these lands higher thad a 
precarious tenancy interest terminabis by 15 days’ notice. The defen- 
dants contended that they had a permanent tenancy right i 


Held, that the documents of 1892 and :goO are documents which the 
Court is entitled to look at, the former being presumed to be genuine 
under the provisions of Section 9o dnd the latter being proved ; that 
these documents cast the gravest doubt upon the genuineness of the 
alleged Patras of 1890 and 1856. Surendra Krishna Roy ~v. Mirza 
Mahammad Syed All Matwall is T 90 


——— — — Indian Evidence Act—Preef of pedigree-—External Evidence— 
Evidence got by rote-—Admissibility —Credibility of witnesses — Right 
af Appellate Court to differ from Court af first instance~Hindu law—~ 
Hindu widew—Alienction—Legal mecessity— Lapse of Hme—Pre- 

. sumptions to i aad to confradici—Hfeci ew -> 
evidence requisite. $ 

It is open to an Appellate Court to differ from the Court which heard the 

evidence where it is manifest that the evidence accepted by -such 
Court of first Instance is contradictory oc in any substantial] degree 
shaken in crossexamination or is sc inherently improbable 2: to be 
unbelievable or ts for other sufficient reasoos unworthy of acceptance. 


The criticism that the evidence bears the appearance that it was got by’ 
rote or learned by heart and is therefore unreliable, though not without | 
weight, is by no means conclusive. Evideocs substantially true not 
lafrequently aysam:s too perfect a form and witnesses such as children ' ^" 


i 
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Evidence —(Contd.). 
not infrequently get a story by heart which is none the less a true 
story. The real tests are how consistent the story is with itself, how 
it stands the test of cross-examination and how far it fits in with the rest 
of the evidence and the circumstances of the oase, 

One Toj Raj died in 1855 leaving surviving him three widows anda 
deceased son's widow, all of whom had alienated the property in favour 
of the predecessors in title of the defendants, who were in possession of 
all the property ia question in the suit, on the death of the last survivor ; 
of the four ladies. Plaintiff sued the defendants for possession of the pro- 
perties formerly belonging to Tej Raj and then held by the defendants, 
setting up a pedigree proving his relationship to Tej Rajas having oc 
taking title from the next heirs or reversioners to the property of Tej 
Raj, and alleging that the transfers in favour of the defendents were not 
for lega! necessity acoording to Hindu law. On the main issue as to the 
plaintifs pedigree, the High Court, differing from the Subordinate 
Judge, beld that the plaintiff had failed to establsh his pedigree and 
dismissed the suit on that ground. On appeal to tbe ludiclal Committee 
of the Privy Council : 

Held, that no grounds exist bere justifying a conclusion as to credibility 
opposed to that of the Judge who had the very great advantage of both 
seeing and hearing the witnesses, 

Held, also, that the pedigree evidence should not be rejected on the ground 
of tbe Improbability of the memory of the witnesses extending so far as 
it did, the witnesses baviog been carefully examined, and each having 
proved circumstances apart from the pedigree which supported bis know- 
ledge and credit. 

Where a transfer of family property by a Hindu widow is sought to be set 
aside on the ground that it was not made for legal necessity anda very 
long period had elapsed since the transfer took place, itis not reasonable 
to expect such full and detailed evidence of the circumstances which 
gave rise to the transfor as in the case of an alienation at a more recent 
date, and regard must be had to the amount of evidence likely to be 
available after the lapse of a long time and presumptions are permissible 
to fill in gape disclosed in the evidence and so to supplement the 
evidence, but presumptions not to supplement but to contradict the 
evidence are not permissible. . Bhojra] ». Sita Ram i 43 

Evidence—Oral svidence-~Agreement—Dispreof—Defendant cannet js 
preciuded from giving oral evidence—Siipulation in agreement— 
Plaintif told would net be snforced—Defrndant net assented te it— 
Plaintif cannot sue upon it-—Indiam Svidence Act, (I ef 1873 ), 
sections of and 9s. 

The provisions of section 91 exclude oral evidence only as to the terms of 
a written contract. There is nothing in elther section 91 or section 92 to 
exclude oral evidence that there was no agreement between the parties 
and therefore no contract. 


A defendant sued upon a written contract parporting to be signed by him 


+ 
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Evidence —(Coxa). 
cannot be prechided in disproof of such agreement from giving oral 
evidence (a) that, as in Pym v. Campbell the signed document was 
not to operate as an agreement until a specified condition was fulfilled, or 
(b) that the document was never Intended to operate as an agreement 
bat was brought into existence solely for the purpose of creating eri- 
dence of some other matter, as in the present case, 


If there is any stipulation lo an agreement which the plainthf told the 
defendant would not be enforced, the defendant cannot be held to have 
assented to It, and the document is not the real agreement between the 
parties, and the plaintiff cannot sue upon it n 


M died without issue on aard December, 1912. On 38th December, 1912 
a deed of settlement was drawn up and executed by M's widow, and M’s 
brother, S who had survived him, affirming the undivided status of the 
family and purporting to make provisions for the widow's maintenance, 
and recognising the widow’s title to the jewels In her possession. The 
provision for maintenance in the deed was never given effect to or acted 
on by the parties There are concurrent findings of the Courts below 
that when this document was presented to the widow three days after 
her husband's death, she refused to elgn it, and was only induced to do 
so two days later by representations that it would not be acted on, and 
was only intended to provide evidence of the undivided status of the 
family. S continued in possession and enjoyment of all the family 
properties until his death on 17th January, 1925. On asth July, 1925, 
M's widow instituted this suit agalost the widows of S for arrears of 
maintenance from ist January, 1914 when she began to live separately 
from her husband's family : 


Held, tnat under the provisions of sections g1 and 92 of the Indian Erl- 
dence Aot, oral evidence is admiselble to establish that it had been 
agreed that the provisions for the plaintiff's maintenance were not to be 
acted on, as the document was only intented to create evidence 
of the undivided status of the family. Tyagaraja Mudaliyar v. 
Vedathanni n iti 


, admissibility of-—Evidence got by rote ; sse Evidence at 
| appreciation of by trial] Court, when discarded by appellate 
Court, , see Specific performance i T 
—-——-— , criticism of, if conalusive-—- Evidence bearing the appearance 
that it was got by-rote or learned by heart and is therefore unrelable ; 

tee Evidence TS "T 

, estimation of Appellate Court, when can differ from primary 
Court ; see Evidence ds iai 
——— — — , secondary, when admissible ; ser Evidence oes vee 
——— —— — got by rote, if and when admissible ; sse Evidence ... T 
———— — learned by heart, i£ and when admissible; pte Evidence € 
————— of legal necessity, if can be adduced—No recital of legal 
necessity in a document ; ses Legal necessity "T E 
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Evidence Act, Sec. 8—Testimony of res geste Commission. of crime; see 
Conspiracy . 

— , Secs 8 24, 35— Confession, with the addition, i OERA 

Information contained in confession—Conversation between accused 

and Police officer on the spot whero arms wore concealed—Conversation 


Id 





between tbe accused person in custody when the arms were dug up oa. 


the information - Conversation to the detriment of the accused ; sse 
Conspiracy is M. 
———— Secs. 56, $7— Order of Governor In Council for trial .by 
Special Magistrate—Judiclal notice ; see Conspiracy us idis 
~~, Secs 6s, 66, notice under, object of ; see Evidence 
~~, Sec. 78—Proof— Public. document-— Order of Governor in 
Connell for trial by Special Magistrate ; see Conspiracy 
» Sec £0-— Period of 50 years, how reckooed - Date on iios 
the genuineness of tha document or otherwise becomes the subject of 








ee 


nad 





Lente d 


| proof ; see Evidence "M Sii 
—— , Sec. 91, scope of ; see Evidence 
———————— —^5 , Secs. 91, 9a— Oral evidence-- Document not psc or 


purporting to record all the terms of the contract between the parties— 
Document brought into existence for purpose only of recording agree- 
ment to pay money and nothing more—Recsipt coupled with promise 
to pay —Terms of the document — Extrinsic facts—Inherent improbabi- 
litles ; sev Deposit receipt T = 
———— — ———, Sarg, 91, 9a— Oral evidence, If admissible Non-existeüoe 
of agreement between parties and hence no contract ; sev Evidence sii 


Execution~Cods of Civil Precedure, (Act V of 1908), *section 47— Decree 
Jor reni against female herir-~How far binding om reversionsrs 
dividing the estate by arrangement with the consent of the female heir 
and undertaking liability fer the decretal debt—Stranger to contract, 
if entitled to the benefi thereof. 

Where the reversioners divided an estate among themselves by an arrange- 
ment with the assent of a female heir. for the time being of the original 
owner of the estnte, withan uudertaking to pay off the amount ofa 
decree for rent in respect of the said estate while in the hands of that 

E female helr, it will not be open to them to set up the plea that the 
estate in their hands have become their separate or self-acquired property 
and therefore not liable to be proceeded against in execution for the 
realisation of the decretal dues. 


The contract between the female heir and the reversioners, whereby the 
latter persons undertook liability in respect of the decretal debt can be 
taken advantage of by the decree-holder in execution although not a 
party to the contract, and no separate suit is necessary for the purpose. 
Bhujendra Nath Biswas v. Sudhamoyee Bose ... on 

———— —— Of mortgage’ by Purdanashin lady—Evidence—-Mortgagee ts not 
required to produce evidence that the Purdanashin lady had advice 
independently of her husband ; see Mortgage ans yis 
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Execution sale —Setting aside of—Bengal Tenancy Act (VIII of 1885), 
section 174(1)—Who can sei aside —Interest affected by the sale— 
Pecuniary isieresi— Decree-holder, when acquires pecuniary interest in 

the property sold by another decree-holder. 

An attaching creditor, who has attached in execution of his decree, has 
the right to apply to set a sale aside under order 31 rule ço of the Gode 
of Clvil Procedure. 

' A person who has a proprietary or poseessory interest existing at the date 
of the challenged sale held in execution of a*decree under the Civil 
Procedure Code or under the Bengal Tenancy Act. which would be 
affected by it has the right to apply. A creditor who tas attached the 
property in execution of his decree for money’ is a person who has a 
pecuniary interest therein, The fact of attachment is one of the modes 
by which pecuniary Interest ts acquired in the property, but only one of 
many modes in which such an interest can be acquired, 

A decree-holder acquires a pecuniary interest in the property, the sale of 
which at the instance of another decree-holder he challenges, as soon as 
he has done a formal act, an act in Court, which Indicates unequivocally’ 
that he wants that property for the satisfaction of his decree. The act 
must be specific in relation to that particular property. On this principle 
a person who has attached before Judgment but who has at the date of 
the challenged sale got no decree would not be entitled to apply for 

setting aside the mle. A person who has obtained a decree for money, 
but has not applied for execution wonld also have cot the right 
to apply. 


Opposite party No. 2 obtained a decree for rent against opposite parties 
Nos. 3 and 4, in execation of which the defaulting holding was sold and 
was purchased by the petitioner. Opposite party No. 1 had cbtmined 
a money decree against opposite parties Nos 3 and 4 and applied for 
execution of his decree. An order for attachment of the bolding was 
passed on the 23rd May, 1935, that is, four days before the rent sale but 
the property was actully attached on the 21st June, 1935. He (the 
opposite No. 1) made an application under sub-section (1) of section 174 
of the Bengal Tenancy Act : 


Held, that the opposite party being 2 person whose pecuniary Interest - 
having been affected by the rent sale, could apply to set aside the sale. 
Bulanda Bashini Dasi v. Pran Govinda (slios Gopal) Dhar 

Executor, when to be asked to render accounts—Waste and misappro- 
‘Priation ; sse Will 

Ex parte rent decree—Suit valued less than Rs. so— sedes passed by 
Munsiff vested with final jurisdiction under section 163(b) of the Bengal 
Tenancy Act—Application to set aside under order 9 rule 15 of the Code 
of Civil Procedure, heard by another Munsiff having no final jurisdiction, 
who rejected it—Apperl to the District Judge; see Appeal, if 
competent 

Fact, findings of, concurrent —Incldental question of law—Appeal j soe Privy 
Council 


204 


tte ees 410 
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Fair rent, settlement of, question as to, wa question of substantive law ; see 


Rent, enhancement of T ~o 
Family arrangement—Consideration —Settlement of doubtful right; se 
Surrender 


eet 


Foes actually received by the legal practitioner to be isato in his certi- 
ficate of costs : ses Professional misconduct iss T" 

Findings of fact, concurent = Iuokdental question of law—Appeal ; see Privy 
Council : ave ove 

Fime—Afode of imposition—Calcutta Improvement Act (V. B. C. of 1911), 
section 171, conviction under— Erection of buiidiug withent sanction — 
More than one person joining in the erection— Mede of imposition of 
fina —'"' Re-eroct," meaning of. 

In the absence of any definition of the word *'re-erect" In the Calcutta 
Improvement Act, the word as used In section 171 of the Act, should 
have its ordinary meaning. 

Under section 171 of tha Calcutta Improvement Act, any person who 
orects a building without sanction is Imble to a fine of Rs. 500. So that 
where more than one person joined in erecting a ballding they are 
clearly each Hable to a fine extending to Rs. soo. Bhupati Bhusan 
Sen Gupta om behalf of Cakutta Improvement Trust v. 
Aditendra Nath Mitter Ps ove 

Fixed deposit —Deposit by firm belonging to joint undivided Hindu family — 
Receipt to be produced before payment by Bank—Renewal of deposit ; 
ses Banking Pe ai 

— — deposit receipt -Disputa bstween members of the family—Partition — 
Reference to arbitration Ágreemeat to continue business and dealings 
of the famlly “in the present condition ", effect of—Date of repay- 
ment expired ~ No request to withdraw or renew at due date—Request for 
renewal after due date — Bank's refusal —Loss of interest ; ses Banking... 

——— deposit recelpt—Receipt to be oa before payment; sre 
Banking 

——e= deposit receipt—Renewal of deposit—Receipt to NM sent in at dé 
date ; see Banking T eoa 


Forelgu Court, if of a competent jurisdiction, Low determined—Private 
International Luw ; see Forelga judgment “a ese 
— Court, when has jurisdiction in a personal action In an ‘ternational 
sense ; ses Focelgn judgment eae 


Foreign judgment- Civil Procedura Code (Act V af 1908), section 13— 
Evidence of creation of olligation ~ T urisdictHen—Voluntary submis- 
sion- Non-resident defendant pleading want of Jurisdiction ~Court of 
competent Jurisdiction — Civil Procedure Code, section 4.4 - Civil Proce- 
dure Code (Act X of 1877), section 434— Netificalien issued by the 
Geserner-General in Council~Execution of decree passed by. Cooch 
Bekar Court—Such Court, if can decide as to nullity of decree passed 
by Cooch Behar Court —Such Court's decision, if bars a suit om foreign 
judgment —Res Judicata—Blection e/ remedies—Suck executing Court, 
if a transferee Court. 


M 
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By the law in force in the Cooch Behar State, a Civil Court in that state 
can entertain a sult other than a sult for Immovable property, if 
the cause of action had arisen wholly or partly within the jurisdiction of 
the Court. 

lí a non-resident defendant appears In a foreign Court, pleads that that 
Court has no jurisdiction and also pleads to the merits, he submits to 
tbe Jurisdiction of that Court voluntarily. 

Semble, even if the defendant does not plead to the merit of the case, be 
submits to tbe jurisdiction voluntarily. 

The question whether a foreign Court was a Court of competent juris- 
diction, must be determined not by the territorial law of the foreign state 
bat by the rules of Private International Law. 

In a personal action a foreign Court has jurisdiction in an international 
sense if 

Firstly, the defendant is the subject of the forelgn country m which the 
fudgment has been obtained ; oc 

Secondly, the defendant is a resident in that foreign country when the 
action began ; or 

Thirdly, where the defendant in the character of tbe plaintiff had selected 
the forum in which he is afterwards sued ; or, 

Fourthly, where the defendant had voluntarily appeared in that Court and 
submitted to its jurisdiction ; or 

Fifthly, where the defendant had contracted to submit himself to the 
foreign forum in which the judgment was obtained, 


There may possibly bea sixth case, namely, where the defendant has real 
estate within the foreign Jurisdiction In respect of which the cause of 
action arose while he was within that jurisdiction, 


No territorial legislation can give jurisdiction, which any foreign Court 
ought to recognise against absent forelgoers who owe no allegiance or 
obedience to the Power which so legislates. 


Principles by which the comity of nations accords to foreign judgment 
recognition stated, — — 

Section 13 of the Code of Chill Procedure la based on the principle that the 
foreign. Judgment is looked upon as creating a substantive legal obli- 
gation, Anything which either, (a) negatives the existence of that legal 
obligation oc (b) excuses the defendant from the performance of it must 
be a good defence to an action on a foreign judgment. Fraud is 
accordingly a good defence ; that the proceedings of the foreign Court 
were against natura] justice is another defence; that soch a judgment 
was not on the merits ls another. These three defences are the grounds, 
which according to the principles of Private International Law, excuse 
the defendant performance, Absence of jurisdiction in the foreign Coart 
is that which negatives the creation of that obligation by its judgment, 


A sult on a forelgn judgment can be defeated on one of two grounds, 
namely, (n) either by showing tbat the Court which pronounced the 
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foreign Jadgment exceeded its jurisdiction giveh by the forcign law, that 
is by the law of the Court passing the judgment, oc 

(b) because the foreign Court had no jurisdiction according to the 
principles of Private International Law, c. g. the defendant was not. 
subject to its jurisdiction. 

A decision of a-Court of a Native State does not cesse to be a decree of | 
a foreign Court simply beoause a notification under section 44 of tbe 
Code of Civil Procedure: has been hued.. Section 44 of the Code of 
Civil Procedure only alters the procedure for enforcing foreign Judgments: ı 
of a particular class, namely those passed by Native States, where the 
necessary notification has been issued by: the Governor-General in 
Council. The analogy of transferee Court does not apply. 

The provisions of the Civil Prooedure Code :elating to transfer of decreas 
for execution applies only to decrees made by British Indian Courts and 
transferred to anothor British Indian Court. ` 

When a decree of a foreign Court is sought to be executed ina British 
Indian Court under the provisions of section 44 of tbe Code of Civi 
Procedure, all objections which would be open to a defendant lu a suit 
instituted under section 13 of the mid Code to enforce a foreign judg- p 
ment, would be open to the judgment-debtor. 

The decision of the Court of execution in such a case is final ‘between _ 
the parties and will bar a sult under section 13 of the Code of Civil 
Procedure. 

The plalotiff sued the two defendants in the Danhata Court in Cooch 

. Bebar Stato for the recovery of Rs. 400 as damages for break of 
contract. The defendants were residents of British India and they resided 
at tbe date of the sult and at all material times in tbe District of 
Gauhbat! in British India. The contract however was framed In Coocb 
Behar. The plaint was filed in the Danhata Court against the defendant 
No. 1 described as major and défendant No. 9 as minor, but no guardian ° 
was proposed by the plaintiff at the timo. Defendant No. t was after 
the fillog of writton statement proposed as guardian-ad-litem and so 
appolnted by an order of the Court. Defendant No. 1 filed a written 
statement on his own bebalf, pleaded want of jurisdiction of Court, 1 
dented the correctness of allegation as to the manner and the time at 
which the cause of action was mid to havo atisen and that he was not 
stating the defence on the merits, that he would plead to the merits when 
the mit would be institutod in the proper Court. Defendant No. 2 did 
not at all appear and contest the suit. The defendants had not entered , 
into a contract with the plaintiff agreeing to be suod in the Cooch Behar i 
State and the cause of action in this sult had no reference .to' their 
Immovable property situate In the Cooch Behar State. Issues were settled 
in the presence of defendant No. 1, whose pleader appeared in the Court 
and assisted the Court in settling proper issues. On this date the suit wis 
adjourned. On the adjourned day the suit was heard by the Additidaai 
Naib Akhilkar (who exercises the same functions as a. Munsiff in; a 
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British Indian Court) of Dinhata Court, Thera was no appearance of 
the defendants on the date, The Court decided the question of juris- "s 
diction in favour of the plaintiff and then took evidence produced oa . 
behalf of the plaintiff and decreed the sult ex parte against both the 7 


defendants. The deciee was sought to be executed by the plaintiff In a 
British Court, namely the Court of the Munsiff of Shibsagar. On an 
objection being taken to tha execution, the learned Muosiff of Shibaagar 
di«missed the application for execrtion on the ground that the decree 
passed by the Danhata Court was a nullity. He held that though a 
part of the causes of action arose within the jurisdiction of that Coart, , 
that's In the Cooch Behar State, as the defendants were at all material > 
times, including. the time when the suit was Instituted in the Danhata 
Court, residents of British Indis and had not submitted to the Juriadic. 
tion of -the said Court,’ the. said Court had no jurisdiction to pass the 
decree. The plaintiff then instituied ihe present suit in the Court of the 
Munsiff of Sibsagar to enforce the judgment of the Danhata: Court onder 
the provisions of section 13 of the Code of Civil Procedure : l 

Held; that the Danhata Court had no jurisdiction to try the suit within the *. 
meaning of section 13.0f the Code of Civil Procedure, and a mult to 
enforce that fodgment was not maintainable, . 

That the defendant No. 1 having voluntarily submitted to the jurisdiction 
of Danhata Court,.could not be allowed to turn round and Impeach the . 
judgment on the groand of incompetency of the Court paming it when it; 
was sought to be enforced in another Court. 

That the Munsiff of Shibsagar had jurisdiction by reason of notification 
issued by the Governor-General ia Council under section 434 of the Code 
of Civil Procedure of 1877 (corresponding to section 41 of the present 
Code, 1908) to entertain the application for execution which the plaintiff 
made In that Court. 

. ^ That the plaintif's sole remedy was to apply for execution of the sere 
passed by the Danhatá Court and hence his suit to enforce the judgment . 
was not maintainable. ; 

That even If the plaintiff had two remedies nanei either to institute a 
suit under section 13, or toapply for execution under section 44 of the 
Code of Civil Procedore, he having elected the latter remedy and 
having been unsuccessíu| could not again sue under section 13. Ha 
was barred on the well established principles relating to election of, 
remedies : 

That the Munaiff of Shibsagar, so far as an execnting Court, had . 
jorisdiction to decide the question whether the Danhata Court wasa 
Court of competent jurisdiction and his decision on this point waa final 
between the parties and hence the suit was barred by the general princi ' 
ples of res judicata, 

That the Munsiff of Shibssgar, so far as an executing Court, was nota 
trahsferee Court. Chormal Balchand Firm of Chowrahat v, 
Kasturl Chand Seraojl : sis "m 175 
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Foreign jadgment, recognition of—Principles ; ses Foreign judgment n 

judgment, suit on, how defeated ; see Focelgn Judgment... e 

Foreigner owing ne allegiance or obedience to the power legislating— 
Territorial legislation giving Jurisdiction ; ses Foreign judgment eae 

Gitt—Heir—Gevernment grant—Construction —" "Next heirs’ “Or failing 
her. 3? 

Where the Government passed an order dealing with tbe estate of the late 
Raja of Tanjore in the following terms :— 

“The estato will therefore be made over to the senior widow who -will 
have the management and control of the property, and it will be her 
duty to provide in a surtable manner for the participative enjoyment of 
the estate in question, by the other widows—her co-heirs. On the death 
of the last surviving widow, the daughter of the late Raja, or falling hec 
the next belrs of the late Raja. if any, will inherit the property "' r— 

Held, (1) the words “or falling her" mean falling ber survivance at the 
death of the last surviving widow 4 

(2) the words “next belim’ mean nearest heirs at the time when the 
succession opens on the death of the last surviving widow ; 

(3) no gift is expressed in favour of the daughter until tbe death of the 
last surviving widow, and no right vested in her until she survived that 
period ; the daughter, on survivance, would come in asa named helr, 
and the preceding gift to her does not affect the legal order of succes- 
sion denoted by the words “next heirs’. Srimant Chota Raja Saheb 
Mohital alias Chimma Saheb ». S. Sundaram Ayyar m 

Government grant, construction of ; ses Gift - ses 
grant, construction of—'Or failing her the next belrs'— Next 
bairr’, meaning of ; see Gift sae ies 
grant, construction of —'Or failing her the next heirs’—-Time ; 

see Gift yix iv 
Government of Indla Act, 191¢, section 49—~Judictal notice of order of 
Governor In Council for trial by Special Magistrate ; see Conspiracy ... 
————— 1010, section 49— Order of Governor In Comel 
for trial by Special Magistrate, if an original document— Order, if to be 
proved ; see Conspiracy ans eee 
Grant, Government, construction of ; see Gift T vis 
——-, Government, construction of-—'Or failing ber the next heir! —"Next 
heirs’, meaning of ; ses Gift T 

— , Government, ariba of— Or failing her the next hein! —Time ; 





dii 





see Gift ese T 
Guardian appointed by Court, if to communicate with minor and his natural 
guardian: see Suit, maintainability of e As 


— —— de facie, of tenant’s son occupying the land, if a tenant Jn his own 
right--Tenancy in the name of deceased person ; sse Land acquisition ... 
of a minor defendant, in a suit oc procseding, when to be made; 
sve Occupancy holding Em vse 
High Court, when can interfere with order of acquittal in appeal; ses 


Prospectus, filing of -— 1 see 
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High Court's power to make a rule—-Pleader or Moktear to notify his inten- 
tion to accept an engagement or engage himself in an occupation, trade 
or business ; sae Pleader saa e^ 

Hindu daughter, status of—Right of enjoyment ; see Surrender... iis 

mother, status of —Right of enjoyment ; see Surrender... sak 

———— widow, alienation by—Legal necessity —Lapee of time—Præumptlons 
to supplement the evidence— Filing gaps disclosed in evidence—Pre- 
sumption to contradict the evidence not permissible ; sse Evidence... 

— widow, status of —Right of enjoy ment ; sre Surrender ... ‘ie 

Holding, ordinary incidents of—Clause that the tenant is not to receive any 
compensation if the acquisition is made by Government oc Municipality 
le not collateral—Tenancy from month to month; se Land 
&oquisition ese eee 

Homestead land, rent of, suit for recovery of—Suit lseoibt under the 
Small Cause Court procedure in the Court of Munsiff of Alipore, who 
was personally invested by the Local Government with the powers of a 
Conrt of Small Causes for the trial of suits up to the value of Rs. so but 
was not personally invested with powers to try suits for the recovery of 
rent other than house rent ; ses Jurisdiction eve one 

Improvement made oo the land by tenant holding over— Compensation, if 
can be claimed for acquisition made by the Calcutta Improvement Trust — 
Clause in the Kabaliat that the tenant is not to receive any compensation 
ifthe acquisition is. made by Government or Municipality ; see Land 
acquisition s. e 

Income-tax—Li/e Insurance Companies —'"' Total income, profits or pains, 
of the Companies ° —Metkod of computation“ In the absence of more 
reliahle dala ''—Incsme-tax Officer's right te have recourse to rule 35— 
Validity of application of ride—Income-tax Act ( Xl of 1933), sections 3, 
4, I0(1), 13, 32, 23, 59, Rules $5, 35. . 

The ‘ total incoms, profits or gains of the Companies '', referred to in 
rule 3$ is the Income, profits or gainsas they would be ascertained for 
the purposes of the Act. 

The method of computation provided by rule 35 “In the absence of 
more reliable data "' requires (a) a scrutiny of the data which in fact had 
been available to the Income-tax Officer, irrespective of any question as 
to the validity or correctness of the return made under section 2a(1), and 
(b) a consideration of the reliability of those data for the purpoae of a 
proper computation of the income, profits or gains of the Company I 
accordance with section 14 of the Act. 

The method of computation applied under Rule as in the caseof Com 
panies incorporated In India, 1s the most reliable method. , 


Appellants are a Mutaal Life Insurance Company whose head office isin 
Melbourne, Australla, with two branches in India. The Company is 
limited by guarantee and has no share capital, the liability of each 
member being limited to the nominal sum of £1. Every person who 
insures his life with the Company under 2 participating policy is deemed 
to have agreed to become 2 member of the Company. There are no 
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share-holders and all the surplus profit is divided amongst the membar, 
who are the persons who take out participating policies. Under Article 85 
of tbe Articles of Association, a triennial actuarial valuation is made for - «€ 
all the basiness of the Company, and the sorplus profit foc the three : 
years thus ascertained i» distributed amongst the participating policy- 
holders. The article provides for a consolidated valuation report 
including all the Company's basiness, aad do not provide for a separate 
valuation of the businems, of branch officers. The Company made a 
return of its total income, profits or gutis from its basiness in India of. - «^: 
f3,241-14-8d. for the year of acccunt and submitted along with tbe 
return & revenne account and balance sheet for that year. The Income: 
tax Officer took the view that the income, profits or galna of the Indian 
business could not properly be deduoed from the data supplied by the: “ i! 
+ Company with. the return, and that in' the case of a Life Insurance 

Company, the only reliable data to arrive at!its profits was by a valuation’ ~ 
report, and he asked for a separate valuation report of the Jndlanbusiness — ' 
for a triennial period. The Company declined to give this, but offered 
to send him a separate on of their Indian business as at the end of. `. 
the year of aocount. ED ze 


FA 


The Inoome-tax Officec ook the view that the Information, submitted by, 

* the appellants did not afford more reliable data for computation of the. i 

"S Income, profits or gains of the Indian business than the method pres- — 

|: ' '  eribed by rule 35, and issued an assessment order applying the method T 
_ of computation under that rule ; however, ho entirely ignored the non; : 
` participating premiums received, and, on the other hand, included the " 
whole amount of consideration recelved.in respect of annuities, „but 
deducted nothing in respect of the liabilities of the Company, or for the 
expenses rélative to the non-participating bnsiness. On ‘appeal, the 
Commissioner of Income-tax took the view that the Company’ s return 
had not been in the prescribed form, and that, accordingly they had 
falled to make a return, with the result that the assessment was made 
by the Income-tax Officer under sub-section (4) of ' section 4 and the 
appeal to the Assistant Commissioner was incompetent’ £ he, acéordiogly 
mide a reference oo his motion under section 66(1) referring two ques- 

' ^ — tions of law to the Court, the frst question involving the Company s , 
ria challenge of the Income-tax Officer’s right to have recourse to'rule 35, 
' ^^» t and the second, concerning the validity of his application of the rule. 

` a The High Court, while inclined to accept the contentions of the Com- 

pany, held adversely to the Company on the ground that income 
emed In Australia on monies remitted by the Indian branches and 

Invested In Australia was liable to tax under section 42 of the Act. Oa. 

appeal'to the Juditial Committee of the Privy Council : | 
1 r 


a’ 


sid, that, (1) any claim as to liability to tax under section 43 isa matter 
outside the ‘letter of reference and ts irrelevant to the questions 
submitted ; Loo 


Pd 
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(a) the Income-tax Officer was jusfified in resorting to rule 35 ; 
(3) the assessment was oot s valid or legal assessment under rule 55. 
The Nationa] Mutnal Life Association of Australasia Ltd. v. 
The Commissioner of Income Tax, Bombay Presidency and 
Aden vxo 4 - ese 412 

Partnership + firm— Registered—Unregistered—Individual 
partner—Carrying on separate busin exs—Loss. im partnership firm— 
Right of set ef —Account between parinera—Adfusiment on account — 
Scheme of Income Tax Act (Xl of 1929)——Incomé-Tax Officer's inossii- 
gation~- Principle of double axsessment—Lissolution of partnership— 
Writing off bad debt—Irreceverable lean ~Bastsiof’ right te deduct— 
Right to-contribution-—Indian Partnership Act (1X &^ 1933) sections 13 
and 45-— Indian Income Tax Act, 1922, wttíons 74(2) (5),23 4(1) and 
41), 8 t3), 26A, 4802), 55. 

Tbe kind of account which fs necessary between ren to settle ques- 
tons and cross-clalms between them is beyond the scope of an income- 
tax officer’s investigation, His duty is to compute properly the profits 
made by the firm or loss incurred by the firm;. and for this purpose he : 
has no occasion to embark upon tbe computation of the exact value of 
any partner's interest in the capital ar the details of the partners’ 
accounts In the firmis ledger, he bas only to enquire what is cach part- 
ner'sshare, The scheme of the Act is not to treat individual partners 
as trading with it doing business with each other, but as having shares 

. in the profit or loss of the firm, Upon a dissolution of partnership a 
partner's share of the losses for several preceding years cannot be accu- 
mulated and thrown into the scale agalest the Income of another partner 
for a particular year. 

The basis of the right to deduct irrecoverable loans before arriving at the 
profits of monsy-lending is that to the rooney-lender, as to the banker, 
money Ís his stock 1n trade or-circulating capital, 

Under the Income Tax Act, the taxis to be levied by reference (A) to 
the total profits'of; the firms (B) the particular partner's share in^the 
profits, [Sections 14(2) (B), a3 A(1) and 4(1), 96À, 48(2) and ss]. The 
Individual partner is' chargeab!e on his share of the firm's profit regard- 
less of all questions whether he actually receives it as income paid 
to him or whether under the articles of peeter he is entitled to, s> 
draw it out. Em I 

A partner in an unregistered frm which has made a lom in the year of >, 
account is entitled to set off bis share of tbe loss against the profits and 
guina made by him in his Individual trade and otherwise. j^ 

Whether a firm is registered or unregistered, partnership does not obstruct 4 
or defeat the right of a partner to an adjustment on account of hia share 
of loss In the firm, whether the set off be against other profits undec 
the same head of income within the meaning of section 6 of the Actor w 
under a different head (in which case only need recourse be had to 
section 24{1) ). l ' i 
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A, who carried on a separate money-lending business of his own, also 
carried on a business in tbe purchase and sale of cotton in partnership 
with B. The respective shares of A and B, in both profit and loss being 
5/8ths and 2/8ths. Neither partner brought any capital Into the partner- 
ship, the money required being provided by A’s money-lending business 
and the advances so made with interest thereon were debited to the 
cotton partnership. The cotton business was discounted as at 31s 
March, 1930. B's share of the loss Incurred was debited with interest to 
his account in the partnership books on the same date. 


On ist April, 1920 that debit. was transferred to the account of A's 
money-lending business. On 29th September, 1970 B gave A, a'promis- 
sory note for the amount of the total debt then due and on the same date 
A opened a fresh follo in the books of his money-lending business 
styled “ B's Promissory Note Áccoant. " On gist March, 1931, the 
last day of tbe year of account, A wrote off the debt asa bad debt 
and claimed to dedact it in bis assessment for the year 1931-1932 from 
the amounts of the profits of bis money-lending business : 


Held, that, the loes in question was not a loss of profits or gains incurred 
by A In tbe year of account by reason of an irrecoverable loan made in 
the course of his business as money-lender so as to entitle him to have 
the amount thereof set off against his other income profits or gains in 
that year, The true and ultimate right of A against B was a right to 
contribution in proportion to B's share of profits under sections 13 and 
48 of the Indian Partnership Act. Rm. Ar. Ar. Rm. Arunachalam 
Cbettiar ». The Commissioner of Income Tax, Madras 


officer, duty of-—Partnership-— Enquiry about each partners 





share ; see Income Tax e 


officer, duty of—Partnership—Profits made or tho ies Incurred, 
by the frm — Exact value of any partners interest in the capital Details 
of the partners’ accounts In the firm's ledger ; see Income Tax m 


officer's right to Investigate— Kind of account necessary between 
partners to settle questions and croes-claims between them ; see Income 
Tax T eee 
- Officers right to have recourse to Rule 35 ; see Incpme Tax... 
Income Tax Act, 1922, scheme of, is not to treat Individual partners as 
' trading with the firm dolng business with each other, but as having 
shares in the profit or loss of the firm ; see Income Tax... ei 
» section 66(1)—L ability to tax under section 49—Matter 
outside the letter of reference ; see Income Tax 
; Rule a5—Method of computation applied in the case of 
Companies iod ted in India ; ses Income Tax ais T 
; Rule np of computation ‘in the absence of more 
reliable data’ ; ses Income Tax 
» Rule 35—" Total income, profits or gains, ot the Com- 
panies, '^ how ascertalned ; ses Income Tax ese ove 














[———— À 











PAGE. 


412 


Vor, LXIL] INDEX OF CASES, , 


Indian Companies Act, Sec. 92—Complaint, if made by the Registrar— 
Information given to the Registrar by a person to whom incorrect pros- 
pectus was sent ; ses Prospectus, filing of “a T 

3 Sec. ga (5)—iseue of Bengali E not con- 
taining certain particulars specified In English prospectus and required 
by law to be included—Previous filing of correct English prospectus ; ses 
Prospectus, filing of T 

Indian Partnership Act, Secs. 13, 48—Dissolution of partnership — Writ- 
ing off bad debt—Irrecoverable loan ; ses Income Tax e" Ss 

Indian Stamp Act, 1899, Sch. I. Art. 49—Reciept coupled with promise to 
pay=—Document brdught into existence for purpose only of recording 
agreement to pay money and nothing more ; see Deposit reciept i 

Inference from fact—Successive manager of Debuttex property, If accepted 
rent zs payable in respect of a new tenancy or as payable in respect 
of a permanent right which it was no longer in the power of hls temple 
to repudiate ; see Limitation ‘i " 

———-—— of agreement--Impliention-- license or way-leave, perpetual ; ses 
License ose 

of legal PERE BER Matin Makarrari Pattas este by number 





ee 





of Shebaits-—Pattas not challenged for a long time by a number a succee- ` 


ding Shebaits ; ses Legal necessity ove or 
Injunction —fnterpretation of permanant injunction, 

The plaintdis, who represent the Digambari sect of Jains, obtained a decroe 

, against the’ defendants, who represent the Swetamber! sect, in a suit 

'lastituted pursuant to Order 1, Rule 8, of the Code of Civi! Procedure, 

“in respect of the rights chimed by the Digambaris In threc anclent 

temples. The decree gave tle plaintiffs a declaration that the Digambaris 

were entitled “toa perpetual injunction to the effect that no adorned 

Image should ever be permanently installed within the Jalmandir temple.” 


The defendants did not appeal from the decree. On appeal to the . 


Judictal Commitee of the Privy Council, the only peus being as.to dae 
interpretation of the injunction : 

. Held, that, the injunction must be strictly construed ; the injunction is 
directed against permanent Installation only and it is not shown that the 


defendants could not temporarily install the Image for their own periods 


of worship, without interfering with the Digamberis' right of worship ; 

that an injunction restraining the defendants from permanently Installing 

tbe image in the temple cannot be Interpreted as restraining them from 
temporarily installing the image on any day in the year but one or two« 

Held, further, that, i£ what tho defendants did in fact interfere with the 

plaintiffs’ right of worship, the plaintiffs had thelr remedy by a separate 

sult, and not by invoklag an injunction which has no application to the 

circumstances of the case. Donny Lai Suchanti *. Seth Hukum 

Chand sae di 

——— — —- Obstruction Apprehenalon of Injury ; see Riparian owner — ... 

———— —, permanent, Interpretation of ; ede Injunction i ii 

— — — —, perpetual, if can be granted by Appellate Court—Primary Court 


528 


160 


a2 


210 


648 THE CALCUTTA LAW JOURNAL, {Vou LXÍII. 


PAGE 
Injunction--(Contd.). 
` refusing perpetual injunction —No appeal or cross-objection RO 
Prayer in plaint ; see Riparian owner eos 210 
— restraining A from permanently installing the image In the temple, 
tf can be interpreted as restraining A from temporarily installing the 
image on any day in the year but one or two : ses Injunction ii 37 
instrument of transfer described as a sale—~Transfer for a definite sum of 
money— Additional covenant by transferee-—Real character of transac- 
tion—In substance a sle—Transferee cannot impugn character of sale ; 
Interest ~The Bengal Noney-Lenders Act, (VII B. C of 1933), Sections 5 54 
5 and Om Section 4 of the Act if retrospectively affects suits instituted 
before tha Act came into force—The Usnrtous Loans Act, (X of 1918)— 
Interpretation of Statutes. 
Cunliffe, F! Tho provisions of the Bengal Money-Lenders Act, the 
scheme whereof is to benefit the borrowers, are more advantageous to 
them than the Usurious Loans Act, 1918. Under the latter Act, the 
onus of proving that interest was harsh and unconscionable falls upon the 
borrowers, but the reverse is tho case with the Bengal Act. 
Obiter: The provisions of sections 4, sand 6 of the Bengal Money- 
Lenders Act are retrospective so as to affect suits instituted before the 
Act came Into force, 
In interpreting a statute the ordinary meaning of the langoage employed 
in it is to be looked at aod words of limitations not occurring In the . 
statute itself should not be imparted to explain the Intention of the 
Legislature. 
Henderson, $.—Section 4 of the Bengal Money-Lenders Act has no such 
retrospective effect as to apply to sults already instituted before the Act 
came into force. It may, however, apply in respect of money lent before 
the Act came Into operation. 


The words “before the commencement of this Act! in section 4 of the Act 
qualify only the words ‘money lent by a mene. lender". Sreemati 
Mrinalini Debi v. Hari Lal Roy ne 112 
Interest— Bengal Tenancy Act (VII of 1885), Section 178 provisa (1)— 
Terms of a Kabuliat-- Xabuliat purporting to be for reclamation purposs 


Interest stipulated qi the rate af ene anna per rupee per mensem, tf 
legal and valid, 


Where it appeared from the terme of a document executed in 1876 that it 
was a demise in favour of tenants of land covered by forest consisting of 
timber and nals and the purpose as evidenced by its contents was recla- 
mation and all the terms usually present in a reclamation isase were pre- 
sent in the document in question | 


Heid, that the document in question was a bonafide lease for reclamation 
purpose soasto attract the operation of Sectlon 178 proviso (1) of the 
Bengal Tenancy Act and as such the claim for Interest at the rate of 
one anna pet rupee per meusem under the terms of such document was 
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Interest —(Conta.). 
legal and valid. Upendra Nath Das e. Surendra Nath Roy 
Sircar - 

luterest—Fixed Deposit receipt —Deposit by firm belonging to joint andivi- 
ded Hindu family —Receipt to bs produced before payment by Bank — 
Renewal of deposit ; see Banking eos 

"= —— , harsh and unconscionable, burden of proving -The Bengal Money- 
Lenders Act—The Usurious Loans Act ; ses Interest su 

after due date, claim for—Dispute between members of the family— 
Partition—Reference to arbitrationAgreement to continue business 
and dealings of the family “ in the present condition" —Date of repay- 
ment of fixed deposit amount explred—No request to withdraw oc renew 
at due date—Request for renewal after due date —Bank's refusal —[.oes 
of interest ; see Banking one 

Jurisdiction — Decision in appeal from erder — Court-fee payable on paini 

-Foes Act (VII of 1870), Sec. 12. 
A suit was brought for a declaration that a certain revenue sale is illegal 

and siira wires. No consequential relief was prayed as no possession 





was delivered to the anctlon-purchaser when the sult was brought. A | 


court-fes of Rs. 90 was pald on the plaint. The trial Court took up the 
question of court-fee asa preliminary issue and decided that the amount 
of court-foe paid was sufficient. Against that order an appeal was taken 
by the defendants (opposite party) to the District Judge, who held that 
the plaintiffs were bound to pay court-fee at ten times the revenue pay- 
able for the estate In question, as possession was delivered to the auction- 
purchaser subsequent to the suit : 
Ileld, that the District Judge had no jurisdiction to hear the appeal as no 
appeal lay to him. Rash Behari Nandi s. Sm Hafeza Khatun 
Chow dhuranl sos 
Income-tax Officer's investigation — Kind of ant necessary 
between partners to settle questions and cross-claims between them ; see 
Income Tax ose > 

——— ——— — Notification vesting Munrifs sf Alipere and Sealdak in the 
district af 24-Farganas under clause (8) of Sch, Ll af the Frowincial 
Small Cause Grurts Act (LX of 1887) with power to try under Small 
Cause Court procedure suits fer recovery of rent of homestead land 
within their respective jurisdiction when the value doss net exceed Rs. 
s0—Pomer, if tito be conferred by reference tothe name of a parti- 
cular Sudge—"The Fudge of the Court of Small Causes’ — Indian 
Stainute— Words. 

Fer cuviam: In & notification under clanse (8) of the second schedule of 
the Provinctal Small Cause Courts Act, it is not necessary to confer 
powers by reference to the name of a particular Judge of a Court of Small 
Causes in order to enable him to try sults for the recovery of rent of 
homestead land under the Small Cause Court procedure. 

The words “the Judge of the Court of Small Causes" in clause (8) of Sch. 








Il of the Provinclal Small Cause Courts Act of 1887 Include not merely 


649 
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Jurisdiction —(Coxt.). 


* 


Court of Small Causes as defined in Section 4 but also officers invested 


ou with Small Cause Court powers under Section 25 of the Bengal, N. W. 


P. aud Assam Civil Court Act of 1887. 

Per D. N. Milter and S.K. Ghose. YY: The Notification of 21st. June, 
190; although not very happily expressed was in substantial compliance 
with the provision of clause (8), Sch. 1] of the Provincial Small Cause 

'Courts Act of 1887. : 

Per D..N. Miller, F: In construing an Indian Statute as an English Act 
of Parliament, the ordinary sense of the words must be looked into and 
Dictionaries have to be consulted. 

Per Curiam: A sult was brought for the recovery of Rs. 13 ard odd, rent 
of homestead land for the years 1297 to 1340 B. S. in the Court of the 
third Munsif of Alipore, who was persooally invested by the Local 
Government under Section 25 of the Bengal, North Western Province 
and Assam Civil Courts Act (XII of 1887) with the powers of a Court of 


* Small Causes for the trial of suits cognizable by such Courts up to the 


value of Rs. so but was not personally Invested with powers to try suits 

for the recovery of rent other then house-rent. He was exercising this 

Jurisdiction only by virtue of a notification of the Government of Bengal, 

dated the gtst June, 1904 : 

Field, that the aforesaid Munsiff had jurisdiction to try the suit 

That the notification of the Government of Bengal, dated the aist June, 
1904, conferred upon the Munsiffs of Aliporein general and upon the 
third Munsiff in particular Jurisdiction to try a suit for recovery of rent 
other than bause-rent ander the Small Cause Court procedure. 

That there being the relationship of landlord and tenant between the 
parties, the plaintiff was entitled to rent for three years and not for 
four years. 

That the clalm for rent forthe year 1337 B. S. was berred by limitation, 

being beyond three years of the date of institution of sult. 


Per D. N. Mitter,  : The finding that the relationship of landlord and 


tenant existed between the parties being one of fact could not be assailed 
under Section as of the Provincial Smal] Cause Courts Act in revision In 
High Court. 

A plea of limitation could for the first time be raised before the High Court 
in revision under Section 3 of the Limitation Act Bejoy Kumar 
Addya v. Nagendra Nath Palit eie "T 


Jurisdiction —Sox£ka] Parganas—Land situated partly in Sonthal Par- 


ganar and partly outside Santkal Pmrgamas-— Mortgage of—Swit to 
enforce—Settlement Oficer—FPower to transfer case to competent Civil 
Cowri established under Civil Courts Act, 1887—Subordinate Fudge 
ef Court outside Sonthal Parganas in Gaya District —Furisdiction to 
hear and determine suit —Civil Procedure Cede (V of 19:5), Sections 
17, 23, 23—Senthal Parganas Act (XXXVI of 1855)—Senthal Par- 
ganas Settlement Regulation. (No. 3 of 1872), Sections 5 & SA (ag 
amended by Sonthal Parganas Settlement (Amendment) Regulation 


Paar. 
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Jurisdiction—(Conid.). 
Ill of 1908) Sonthal Parganas S usiiee Regulation (V af 1893), Section 
10—4 Civil Court established under the Bengal, Agra and Assam Civil 
Courts Act, 1887, 

. The plaintiff instituted a suit in the Court of the Settlement Officer of 
the Sonthal Parganas tu enforce two mortgages over land situated partly 
in the Sonthal Parganas and partly in the Gaya District, By the Son. 
thal Parganas Act, 1855, the Sonthal Parganas are governed not by the 
general laws and regulations In force in the Presidency but by such laws 
as may be specially enacted for or extended to it. The Settlement Officer 
in exercise of the power confftTed by sub-section (1) of section 5A of the 
Sonthal Parganas Settlement Regalation II] of 1872 recorded a certificate 
to the effect that it appeared to him just and expedient that it 
should be tried by a competent Civil Court in the Gays District, and 
sent the record of the case to the District Judge, Gaya, who transferred 
It to the Subordinate Judge of that District. He overruled the defen- 
dant’s obfection as to his furisdiction to entertain the suit, and the High 
Court on reviston upheld the trial Judge. On appeal to the Judictal 
Committee of the Privy Council : 


Held, (1) The Civil Procedure Code, Section 17, which gives a cholce of^ 


any Court within the local limits of whose jurisdiction any portion of the 
property in respect of which relief is sought is situate, applies only if the 
Code applies to the Court In which the sult is instituted ; ' 

(2) the provision In section 10 of the Sonthal Parganas justice Regulation 
(V of 1993) that “trial” of suits is to be "regalated" by the Code Includes 
all the essential matters governing the hearing of a cause, including the 
preliminary matter of the competence of the Court to entertain it ; 

(3) Sectlon 17 of the Code of Civil Procedure is applicable to the Court of 
the Subordinate Judge in the Sonthal Parganas, as well as to the Court 
of the Subordinate Judge at Gaya ; 

(4) the expression used In Sub-Section (1) of Section 5 and in. Sub-Section 
(1) of Section 5A shonld bare the same meaning in both the sub-»ections, 
and is wide enough to Include a Civil Court established in the District 
of Gaya; 

(5) the Subordinate Judge of Gaya had jurisdiction to entertain and 
determine the suit ; 

(6) if he had refused to receive the plaint, the plaintiffs could have moved 
the High Coart, to which the Gaya Court was subordinate to direct it, 
under Section 22 read with Section 23 of the Code of Civil Procedure, 
to entertain the suit ; 

(7) the Sonthal Parganas Regulation Il] of 1872, Section 5A Sub-Section 
(1) empowers the Settlement Officer to transfer the case to a competent 
Civil Court established under the Civil Courts Act. Nrisingha Charan 
Nandy Choudhry e. Rajuiti Prasad Singh 

Jurisdiction of  Court—Voluntary — submission Norat defendant 
appearing in a forelgo Court, pleading want of jurisdiction and plead- 
ing on merits of the case ; see Foreign judgment - ove 


EH 


661 
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Jury, decision of, on questions of fact, value of ; see Reference .., is 

, verdict of, when can be set aside ; see Reference wi nae 

Lakheraj, invalid, holders of, if to be disposseemsed ; ses Resamptioa 

proceeding aoe 

Lakherajdars, invalid, position of ; see Resumption proceeding... as 

, invalid, to be assessed to revenue and not to be dispossessed ; 

sse Resumption proceeding iva soe 

Land acquisition —Tenancy for dwelling purposs—Major portion of the land 
used for agricultural purposes—Tenancy, if an agricultural one— 
Tenancy in the name of dead person Another person occupying the 
land, if tenani-—O-cupancy raiyat abandoning claim to compensation 
on acquisition of land by Gowernment or Ibunicipality, if Ait by sec- 
tion 178 of the Bengal Tenancy Act (VIII of 1885)—Acquisition under 
Improvement Trust Act (V af :911)—Tenaníi holding ower—Impiows- 
meni—Ad mission, effect of. 

Where the express object with which the lease of the land was given was 
tor dwelling and residential purpose, the fact that major portion of the 

_ land was put to a different use, namely for cultivation purpose, does not 
make the tenancy an agricultural one and is governed by the Transfer 
of Property Act and not by the Bengal Tenancy Act. The object with 
which the lense was executed is to be looked at. If the object is one 
which brings the tenancy under section 5 of the Bengal Tenanoy 
Act, it is a ralyatl tenancy. 

Where the tenancy was shown to be in the name of the deceased person, 
and another person was occupying the land In the character of de facto 
guardian of the tenant’s son, such person could not be said to be recog- 
nised asa tenant in his own right. 

In the case of an occupancy ralyat a clause in the Kabalíat as to abandon- 
ment by tenant of any claim to compensation money is effective and ís 
not hit by the provisions of section 178 of the Bengal Tenancy Act 
of 1885. - 


The appellant executed a Kabniiat in favour of the landlord on the 18th 
April, 1906. The land was taken for a term of g years for the purpose 
of dwelling and residence as Bharatia tenancy-at-will. He continued 
to occupy the land and after the expiry of the term executed a second 
Kabuliat on the goth June, 1914, roc a term of 5 years This Kabullat 
also recited that this was a temporary Bharatia tenancy-at-will in respect 
of 6 Bgs. 8 cottas of rent paying land. There was a clause in this Kabu- 
lat which ran as follows : “Further be it mentioned that if the Muni- 
cipality or the Goverameni acquires the sald land at any time for any 
purpose, then you shall get the compensation awarded therefor ; I shall 
not have any coocern therewith.” There wasa clause also to the affect 
that the tenant would not bé competent to dig or sell earth nor should 
be competent to allow any body else to dig or sell the earth. On the 
expiry of the lease on the goth June, 1919, the appellant continued to 
occupy the land. The major portion of the land was cultivated and 
paddy and other vegetables were grown : 





ese 
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Land acquisition —(Co» 3). 

Held, that the lease was governed by the Transfer of Property Act. 

That the acquisition of land by the Calcutta Improvement Trust was really 
rade by the Government. ` 

That the clause thst the tenant was not to receive any compensation if the 
acquisition was made by Government or Municipality was not inconsis- 
tent with the nature of the tenancy from month to month, the appellant 
was holding as a tenant from month to month, on the expiry of the 
lease. Tho clause could not be sald to be a clause which was collateral 
to the ordinary incidents of the holding. The real test was as to whether 
this was a clause which had really the effect of affecting the tenancy so 
long as it existed. 


Obiter. 1. The provision regarding the option of the lessee to purchase 
the reversion is not one of the terms of the original tenancy which blads 
the tenant holding over after the expiration of the lease. 


Hald, further, that the clause did not preclude the tenant from claiming 
such part of the compensation as had been the result of the improvements 
on the land made by the tenant; in other words, such part of the com- 
pensation as had been the result of Improvement which enbanced the 
market value of the land, 


What 2 mano admits to be true must necessarily be presumed to be so. 
The admission is act conclusive and may be shown to be wrong. Radha 
Nath Malty ». Krishna Chandra Mukherji sau ii 


Landhokder acquiring right under section 8 (b) of Assam Land and Revenue 
Regulation, if looses his right by executing patta containing forfeiture 
clanse—Amended printed form in Appendix E, Settlement Manual ; sve 
Settlement EN 

Landlord, conduct of, in proceeding with execution of rent decree mE 
the tenant vendor —Tenancy, false description of; see Occupancy 
holding i us 

—— — , right of— Bengal Tenancy Act (Act VIII of. 1885), Sacs. 26E and 
209 and See. 188, Prowiso (i)-—Scope of Sec. 207 — Regular tuii to 
recoetr balance of transfer fee, insufficiently paid munder Sec. 16E, 
if mainíaimabie—Or excluded by Sec. 188, Prowiso (i) of the Act— 
Revision in cases open to appeal to the Dist?ict Court—Quantum of 
tramsfer-fea under Sac, 16E of the Act, 

Under the provisions of Section 26E of the Bengal Tenancy Act, 188s, the 
landlord is entitled to either five times the annual rent or 20 per cent 
of the purchase price whichever sum is greater. 

When the amount deposited as transfer-fee under Section 26E of the Bengal 
Tenancy Act falls short of the proper amount due under that section, the 
landlord can maintain a regular suit under Section g of the Code of Civil 
Procedure, 1¢08 to recover the balance of the amount due to him; and 
this right to maintain a regular suit has not been taken away by Sectlon 
188, Proviso (1) of the Act inasumch as such a case 1s not covered by 
Section a6] of the Act. 
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Landiord —( Cozid .). 
Section 26] of the Bengal Tenancy Act deals with only three classes 
of cases, namely, where an occupancy holding is sold on the footing (a) 


that it is a permanent tenure, (b) that it le a raiyati at fixed rate, or (c) , 


that it Isa lakheraj. It does not cover the case of Insufficient payment 
under Section 26E of the Act. 
A case which falls within the provisions of Section 115, Clause (c) of the 


Civil Procedure Code, 1908 can be entertained in revision by the High ' 


Court notwithstanding the fact that an appeal lay in the matter to the 
lower appellate Court. 

If the Munsiff has refused to exercise his jurisdiction on an erroneous view 
of the law, the High Court can interfere In revision under Section 115 of 
the Civil Procedure Code, 1908. Maharaja Sashi Kanta Acharyya 
Bahadur v. Nasirabad Loan Office Co. es m 


——— — , sult by, to recover the balance of transfer-fee if maintainable— 
Transfer-fee deposited falling short of the proper amount due under 
Section 26E of the Bengal Tenancy Act ; ses Landlord, right of T 
——— — , bow can recover unpaid transfer-fee - see Landlord’s fes eos 


Landlord, remedy ef— Right to recover unpaid transfer- MSIE af 
landlord whether by suit or by means of an application 


It ts doubtful whether the landlord’s right to recover the non-pald transfer 
feo in the latter case is to bo enforced by means of a regular sult or by an 
application as contemplated by Section 188, Proviso (i) of the Act. 


Even if a regular suit be considered to be the proper procedure In such a 
case, the Court in entertaining an application in that behalf without 
demanding ad valorem court-fees as In a suit, simply commits a technical 
error which is not curable in revision under Section 115 of the Coda of 
Civil Procedure, 7508. Padma Lochan Mahato v. Barada Kanta 


"Landlord bas prima facie a right to claim enhancement—Exception ; see 
Rent, enhancement of in (es 


Landlord's fee —Bengal Tenancy Act (Vill of 1885), Secs. 3060F and 188, 
Pron, (—Keasion of payment of tranafer-fee by allegation of cone 
sanguineons relationship, 

Section 26] of the Bengal Tenåncy Act is in terms limited to the case ot 


- evasion of payment of transfer-fee by making a false statement as to the - 


nature of the tenant’s right to land transferred and does not extend to 
the case where payment of such fee is evaded by means of a false state- 


ment as to consanguineous relationship between the raiya: donor and’ 


his dones. Padma Lochan Mahato v. Barada Kanta Mahato ... 
Law, applicable in Cooch Behar State—Suit other than a sult for lomovable 
property, where to be instituted ; sse Foreign judgment... - 

— —, question of, if can be raised for the first time in appeal— Question pot 
dependent on disputed facts ; ses Settlement e s 
Lease, reclamation—Bengal Tenancy Act, Section 178, Proviso (i}—75 per 
cent interest on arrears of rent ; see Interest iik ni 
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Legal necessity—AHawrashi makerrari Patta granted by shebaite Patta 
not challenged by succeeding Shebalis for a large number of stqre— 
Inference of legal necessity~ No recital in the decument of legal neces- 
sity — Evidence of legal necessity. 


The record of rights which was finally published sometime in 1993, ' 


recorded all the tenancies in suitas tenancies held at fixed rent, The 
Pattas were granted by the then Sbebait of the Delty in 1847, 1878, 
and 1879 fixing tbe rents in perpetuity. After-the death'of the grantor, 
tbe succeeding’ Sbebait accepted the position that the tenancies were the 
Mourashi Makarrarl tenancies. The plaintiff next became a Sbebait 
after the last mentioned Shebelt. He as Shebalt instituted In 1939 
three sults for enhanoement of rent of three tenancies under section 
20 (b) of the Bengal Tenancy Act, on the ground that the prices of 
staple food crops had gone up. The plalntiff was aware of the existence 
of the Pattas : 

Held, that baving regard to the nature of the entries in the record of 
rights, it was Incumbent on tho plaintiff to make a definite cass in his 
plaint with regard to the Pattas. He oaght to have challenged them and 
as they were not challenged, there was no obligation on the defendants to 
plead or adduce evidence of legal necessity. 


That, even if it was open to the plaintHf to launch an attack on the 
Pattas at the hesrlog on the ground that they were given without 
legal necessity and therefore not binding on the Deity or the 
Shebait, legal necessity could be inferred from the fact that the 
Pattas had not been challenged for a large number of years by a number 
of succeeding Shebaits. 


That, even if there was no recital of legal necessity in a document, . 


that did not prevent a party from adduciog direct or indirect evidence of 
logal necessity. 
.. Thatas the Pattas were binding on the Delty, the plaintiff could rot 
: succeed in his suits for enhancement of rent under section 30 (b) of the 
Bengal Tenancy Act. Ram Kishore Das Mahanta +. Kedar 
'. Pande ve T 
——r necessity, evidence of, i£ can ba adduced—No recital of legal necessity 
ilg a document ; see Legal necessity iie dae 
———— necessity, if to be pleaded or evidence to be adduced of—Pattas, 
rmaurssi mekatrari, grants of, by Shebalts—Record-of-rights recording 
tenancies as tenancies hold at fixed rents ; are Legal necemity as 
—— necessity, inference of—-Maurasi . mekarrar| Pattas granted by 
Shebaits—Pattas not challenged for a long time by a number of succeed- 


log Shebaite ; ses Legal necessity Sikes 


< necessity for alienation by ilindu widow—Lapso of time Gaps in 
evidence—Presumptions to supplament tbe evidence but not to contradict 
the evidence are permissible ; see Evidence i T ies 
— —— practitioner, fees of, to ba mentioned in his certificate of boats only the 
fee actually received by him; sse Professional miscondoct w» ` sis 


29. 
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Pace 
Legal practitioner, position of, wis a eir his own client; see Professional 
misconduct vi ave 521 
——— practitioner can recover fees promised by his client ; sae Professional 
misconduct eae X21 


Legal Practioners (Fees) Act, 1926 does not authorise the client to realise 
the promised fea to the advocate fram the opposite party ; sse Profes- 
sional misconduct ess . 521 

— , 1926, does not require a legal practioner 
receive the whole of his fee before the hearing of the case ; see Profes- 
sional misconduct ist 521 

Legal Practitioners Act, Section 13 clause (f)—Miscondnct--Pleader, a 
Director and Assistant Secretary of Company~-Recelpt of salary—No 
intimation to High Court ; see Pleacer des -— 137 

f.es806, option of, to purchase the reversion, if a term of the original tenancy 
and binds the tenant holding over after the expiration of the lease ; see 
Land acquisition "T Sas 72 

License — Calcutta Munictpal Act (LI B. C. of 1933), section 391—Cinema 
show— Peripatetic Company—Owner io take license before preparing £o 
open tha Cinema--Cinematograph Act (II of 1913) is no bar-—Act, 
construction of. 

As section 391 of the Calcutta Municipal Act of 1923 is applicable to 
Cinematograph show, it is obligatory upon a peripatetic Bioscope Com- 
pany to take a license from the Corporation before preparing to open 
the Cinema. 

A peripatetic Bioscope Company obtained a license from the Commissioner 
of Police, Calcutta, to exhibit at a certain Mela within the Corporation 
of Calcutta. According to their license they wero opening the Cinema 
show oa the agrd Apill, 1929. They bad put up their temporary 
erections and were selling thelr cickets when a Corporation Officer 
appeared with Police aod prevented the Company from exhibiting the 
Cinema show on the ground that they had not taken & license from the 
Corporation of Calcutta : 

Held, that the Corporation Officer did not exceed their authority in 
suppreseing it 

Tbat it was the duty of. the cL to take a license before preparing 
to open the Cinema. 

That the Cinematograph Act of 1918 was no bar to the application of 
seciion 391 of the Calcutta Municipal Act. 

That the Corporation Officer had not acted ultra wires in suppressing the 
Cinema without giving the Company an opportanity to take a license. 

That it was not wrong oa the part of the Corporation not to hava 
proceeded against the Company in the Magistrate’s Court, 

The business of e Municipal Corporation is not only to secure the safety of 
the public but also to secure thelr comíort and convenience, 

Every Act must be coustrued according to the plain meaning of its terme 
and if the plain meaning is clear, the Court must take that plain meaning 
without reference to the previous law on the subject or the proceedings 
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License —(Conéd ). 
of the Select Committee, Corporation of Calcutta v. The Monarch 
Bioscope Co. or tee 
——— — Implied —Conduct—" Acting upon the — license “’—Revorable— 
Fquitable dociriue —Condwucl of parties - Pain implication Contract — 
Onus of establishing equity—Indian Easements‘ Act (V of 1882), 
sections 5", $4, 008), 62. 


The Indian Easements Act, section 60 Is not dealing with the effect of an 
express coutraot between the parties, but with the coossquences to follow 
from a certain conduct on the part of the licensee, which H done on 
the land of the licensoc might wall give the licensee rights against him. 


The words " acting upon the license’? mean acting upon a right granted 
to do upon the land of the grantor something which would be ankwful 
in the absence of such right. A msn does not "aat upon a license” if 
he does work and incur expense upon his own property. Works done 
by the licensee on his own land may be done without the knowledge of 
the licensor, and it wold be impossible to hold that the alleged licensoc's 
land was bound in perpetuity (subject to section 62) as the result of 
some works done by the alleged lioensee on his own property, of which 
the former was unaware. 


The appellants-and respondents are Cotton Mill Companies owning adjoin- 
ing properties. The property of the appellants adjoins the Bombay 
‘Baroda and Central Indian Railway and lks between the land of ihe 
respondents and the railways. The basiness of all three companies 
was in fact managed by the sama firm of managing agents from before 
190; until 1922. In 1903 the agency firm, as agents for the appellants, - 
applied for a railway siding “jor our mill as well as,,..........the Motilal 
Hirabha! Mill (the rebpondents) onder our management'’. The appellants 
by their managing agents accepted the terms of the memorandum issued 
by tbe B. B. C. I. Railway Company, for the construction of sidings for 
the use of mills. The appellants, having constructed the siding on the 
lands of both Companies, took no steps until 1913 to recover any part 
of the Initia] cost of the siding from the respondents; in that year 
Rs. 7,410 was debited in the appellants’ books to tbe respondents as the 
respondents! quota of the expenses in respect of the siding. The 
respondents’ have in fact been debited, not only with tle cost of con- 
struction on their own land, but also with the cost of construction of a 
part of the siding on the appellants’ land, close to the bouddary of the 
respondents, The appellants gave notice to the respondents terminatihg 
their user of the siding upon the appellants’ land, and upos the expiry 
of that notice, the appellants refused to permit the respondents’ ' wagons 
to pass over the appellants’ land and toré up a certaln portion of the ralis 
ata point on the appellants’ land. Thereupon the respondents brought 
a suit against the appellants for an Injunction resttalding the appelláhts 
from interfering with the respondents’ use of the siding : ~ 


Held, that, (1) Section 60%b) of the Indian Eassmints Ac t does not avail 
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the respondents becanss there was no "acting upon tho license ” in the 
executlon of works by them ; 
(2) If the respondents’ clalm is on the footing of a ]icsose within the 


PAGE. 


meaning of section 53 that license was revocable under section 62, andit 


has been in fact revoked ; 

(3) Tbe respondents, to succeed in establishing any equity oplan the 
appellants, must bs in a position to establish that the conduct of ‘the 
appellants at any tima bstweon 1903 and 1923 has been suficient to 
justify the legal Inference that they had by plain implication contracted 
that the license or way-leave to use the ralls on the appellants’ land 
would be perpetual. à 

The refarence to à oontract in tHe principle as stated, does not mean that 
real consensus of mind between the two parties must be inferred to have 
existed, but that the conduct of the parties has been such that equity 
will presume the existence of such a contract asa Seer eee 
implication. 

(4) No agreement can have been come to In fact, and T be 
inferred as a matter of implication under which the license oc way-leare 
was to be perpetual f 

(5) The onns of establishing any equity against the appellants is clearly 
on tbe respondents, The Gajrat Ginning and Manufacturing 
Company Limited, Ahmedabad v. Motilal Hirabhal Spinning 
and Manufacturing Company Limited, Ahmedabad ui 

» effect of, given by the Local-Government toa person under the 

Electricity Act ; see Licanse ene T 

» implied -- Equitable docti ne Codici of partles ; see License — ... 

———, perpelual —Agreement cannot bs inferred as a matter of implica- 

tion ; ses License $us ave 

———-— for the supply of electric energy Licensee, duty of— Rights of 

licenses and consamer, how far can be regulated by contracti Indian 
Electricity Act (1X ef 1910), section 23, sub-section 3 clauses (a), (b), 
(c) and- Cleuses V, VI and XIA of the schadult—Miximum charge, 
implication and levy sf. 

A lice Han bp the Bon E person under the Electricity 
Act confers the right on the licenses to supply electrio energy in a 
specified aren. Certain statutory powers and duties are conferred and 
imposed am the licensee. 

The undertaking being for public benefit a duty is imposed on the licensee 
to supply energy to any person, who wants to take supply of energy, 
subject to certain conditions laid down either in the body of the Act oc 
in the schedule which is incorporated in the license, subject: to any 
addition or modification which the Local Government may make. 








The licensce cannot show undue preference to any particolar. consumer fn | 


the matter of rates subject to this he is empowered to regulate: bis 


relations by agreement with hb consumers. He cannot in his agreement. 


insert any condition whatso-ver bat only such conditions which are 
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License - (Coxtd.) 
consistent with the Act or his license and to which previous sanction of 
the Local Government had been obtained. Subject to these restrictions, 
the legislation intended the rights between a licensee and a consumer to 
be regulated by contract. 


Clauses VI and V respectively of the schedule cast an obligation on the 
licensee to supply electric energy to an applicant oc a group of applicants 
for supply of electric energy only when the applicant or group of 
applicants enter into a written contract with the Hoenses. 


The oaly-power which is reserved to the licensee by the Act In the matter 
of rates—a power which may be exercised by the licensee apart from 
contract is that he can charge on any one of the three alternative modes 
specified in clauses (a), (D) and (c) of sub-section 3 to section 23 of 
the Áct. 

When the l;censee intends nue to go upon the basis of clause (c) of 
sab-eection (3) to section 23 of the Act, the consumer can by following 
the procedure laid down in Clause X of tbe schedule compel the licensee 
to adopt either of the modes mentioned in clauses (a) and (b). 


Clause (c) of Sub-section (4) to section 24 of the Act coatemplatee charges 
made on the basis of consumption and does not authorise a licenses to 
~ levy minimum charges withont any agreement with the consumer. 


A minimum charge is not really a charge which has for its basis the con- 
somption of electric energy. It is really based on the principle that 
every consumer's installation involves the licensee in a certain amount of 
capita] expenditare in plant and mins oo which he is to have a reason- 
able return. He gets a retura when energy is actually consumed in the 
shaps of payments for energy oonsumed. When no energy is consamed 
by a consumer, or a very small amount [fs consumed ín a long period, 
he is allowed to charge minimum charges by his Hoense, bat these 
minimum charges are really Interest on his capital outlay incurred for the 
particular consumer. — 

Clause XI(a) of the schedule only empowers or authorises the licenses to 
levy, minimum charges. That power can only be exercised by a licensee 
through a contract entered into with an intending consumer, Mrs. 
Malati Bose v. The Chairman, Darjecling Municipality bs 

Licensee, duty of—License given under tbe Electricity Act ; see Lioense .., 
» if can show undue preference to any particular consumer In the 








matter of rates ; see Licensee bs 
, power reserved to the, by Electricity Act, apart from — 
ste Licensee i zs 





, when ‘allowed to charge minimum charges by his ieee 
TA ese 
, when can levy minimam- charges for consumption of Electric 
energy ; ses Licensee s 
— and consumer of electric current, rights of, how far regulated by 
contract ; see Lioenseo r ves ae 
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Licenses can subject to certain duty, regulate the relations by agreement . 


with his consumer ; see Licenses Pu sss 

- in his agreement with his consumer, what conditions can insert : 
see Licensee ee AT 

—— —— preferring to go upon the basis of clause (c) of Subsection (3) to 
section 33 of the Electricity Act—Consumer, right of ; see Licensee  ... 

Limitation —Aderrse possession ~ Religious endowment-— Relations of heads 
of religions institutions — Math —Shebait — Dkarmakarta — Debulter 
property, absolute alienations | of— Permanent lease of— Proof of 
necessity—Otherwise good only for the period of ofíca af the trans- 
feror— Property vests in idol or institution, mot in the manager— Act of 
manager wet soid ab initio—New tenancy by successive manager — 
Permiiting tenant to continue in bossestion—Rectibi of rent Payable 
in respect of new tenancy—FPayalle in respect of permanent right— 
Proper inference to be drawn from the facteLimitation Act (IX of 
'1906 ), Schedule I, Article 144. 

In 1865, the then manager of a Hindu temple granted a perpetual lease or 
cowle of the suit lands, the property of the temple, at an annual rent to 
two Chettis He died in 1875 and was succeeded by various managers, 
the last of whom was removed from his office as de facio manager by 
decree of the Court in 1915, and a receiver was appointed on 31st March, 
1917. From 1908 to 1913 the cowle rent had been paid to the last 
sucoeeding manager. 

` [n January, 1918 the receiver issued notices to the defendants demanding of 
the suit lands, and on a5th November, 1918 he brought twelve ejectment 
suits against the defendants as persons who had taken title by sub-leases 
under the cowle of 1865. The plaintiff claimed that oa his becoming 
entitled by his appointment as receiver to the management of the 
temple, the lease of 1865, even If binding theretofore upon the temple 
and its managers, ceased to have any validity or affect. The defendants 
pleaded limitation ander Article 144 oi the Limitation Act : 

Held, (1) The distinction betwoen the head of a math and the manager of 
a temple is valid only as regards their personal interest ia or accoant- 
ability for the debutter income, bot there ts no difference in the con- 
sequences which flow from a permanent lease oc complete alienation of 
the debuttec property in the case of a math or temple or family idol ; 

(9) the property is not vested in the manager, by whatever name hé be 
called, bot in the idol or institution ; l 

(3) a permanent lease or absolute alienation of debutter property is beyond 
ordinary powers of management, whether in the case of the head of a 
math, the Sebait of a family idol, oc the dharmakarta of a temple, except 
only by proof of necessity for the preservation of the endowment or 


Institution ; 

(4) such transfers are good only for the -pesiod.of office of the manager 
making the transfer ; 

(s) such allenations are not completely void ab fni#ie, and posession 
during the life of the grantor is not adverse, and upon his death the 
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Limitation —(Cezd.) 
succeeding trustee can Institute proceedings to recover the estate, and 
the period of limitation will run against him as from the time when he 
assumed office ; 

(6) it Is within the power of sach successive manager to authorise, create, 
or continue a new tenancy for the period of his managership, and this 
right must be taken In the case of a public temple ora family idol to be 
tbe same as in the case of a math ; 

(7) the question depends upon the proper inference to be drawn from tho 
facts, whether the successive manager accepted rent as payable in respect 
of a new tenancy or as payable in respect of a permanent right which 
it was no longer in the power of his temple to repudiate ; 

(8) the facts in tbe present case permit only the Inference that rent was 
received as payable in respect of a permanent right which it was no 
longer in the power of his temple to repudiate ; 

(9) defendants’ possession under the cowle thus extended cover 12 years. 
Srimath Dalvasikbamani Ponnambaia Desikar v. Pertyanan 
Chetti 


ero 


Application for an order of confirmation of sale ; see Court 





sale 


Alt erar 


eet ess 


Claim for rent for 4 years—House rent ; see Jurisdiction T 
Limitation Act, section s= Plea of limitation can for the first time be 

raised before the High Court In revision ; sve Jurisdiction  ... 
Loan, krecoverable —Basis of right to deduct ; see Income Tax ... m 
Magistrate, i£ precluded from making any final order under section 137 of 





the Code of Criminal Procedure in respect of the same obstruction or , 


nuisnnce ; ses Nulsance - ove 

, special, appointed under section 24 of the Bengal Suppression 
of Terrorist Ontrages Act, If can tender pardon under section 307 of the 
Code of Criminal Procedure ; see Approver si n 

Manager, successive, of Debutter property, power of, to authorise, create or 
continue a new tenancy for the period of bis managership—Public temple 
oc farsily idol or Math ; ses Limitation x 





‘Mashahara’, meaning of ; ses Surrender a zu 
Math, head of, and manager of a tampla, distinction between, when valid ; sev 
Limitation 


Minimum charge, when allowed to the licensee ; see Licensee ... 

Minor not personally liable for payment of debt—Charge-holder TEN 
recover from ™ general aseets '' of minor—Vendor’s lien for unpaid pur- 
chaso money —Charge enforced by sale of property ; see Court sale sn 

Mode of proof, objection as to, raised at the late stage of the trial; see 
Conspiracy nae S 

"Mortgage—Attestalion— Purdanashim executant—Dus — altcsfation —'' In 
the presence of the exuwtitant''—Morigags executed by purdanashin 
woman for husband's benefit Nature of transaction understood—~Inde- 
pendent advice—Onus of proof~Transfer of Property Act (IV of 1883, 
as amended by Acts XXV II of ron6 and X of 1087), Sec. 3 


491 


376 
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In & suit brought to enforce the terms of a registered mortgnge deed 


executed by the defendant who was an Illiterate pu1danasbin lady, the 
defendant pleaded that her thumb mark was affixed on the document by 
her husband, no one else being present except themselves and some 
domestic servants, and that she affixed ber thumb mark on that occasion 
inside the purdah, but denied that the document was at any time read 
over to her by anyoae. The defendant put the plaintiffs to proof of the 
mortgage deed, and the following two questions arose for considera- 
tion 1—(1) Wether the plaintiffs have given sufficient proof of due attes- 
tation to satisfy the terms of Transfer of Property Act (1882, Section 3; 
and (3) Whether the plaintiffs have given sufficlent proof in the case 
of an illiterate purdanashin lady that she thoroughly comprehended 
and deliberately of her own free will carried ont the transaction. On tho 
first question : 

Held, that whether a witness signs his name in the presence of the 
executant is in each case a question requiring full consideration of the 


whole circumstances ; and that it is clear enough in the circumstances, 


of this case that the defendant if she had been minded to see the wit- 
nesses sign could have done so even Ifsbe did not actually see them 
through the curtaln. 


Held, on the second question, (1) tbe burden. of proof is upon the plain- , 


tiff to establish that the effect of the mortgage deed was brought home 
to the mind of the defendant ; (a) this burden is not discharged by the 
mers fact that the defendants evidence has to be rejected, nor is it dis- 
charged by mere proof of execution of the deed by ber ; (3) upoa the 
evidence it was not necessary for tbe plaintiff to produce evidence that 
the defendant had advice. independently of ber husband and it was 
abundantly clear that she had advice independent of the plaintiffs ; (4) 
the law is not to be so interpeeted or applied as to make It Impossible 
for a purdanashin to give security for hec husband's benefit. Lala 
Kundan Lal v. Musammst Musharrafi Begam € 
deed, execution of by Purdanashin lady-— Mortgages is pat 
required to produce evidence that the Purdanashin lady had advice inde- 
pendently of her husband ; ses Mortgage TT T 
sult--After the expiry of the period of pde As 
from domain of contract to domain of judgment ; se Damdupat, 
rule of - tae 
—— — sSult--Final decree sade after the death of the defendant, if a 
nullity—No substitution of tbe beirs of the deceased : see Suit, main- 
tainability of a oe 
— —— suits, if maintalnable—Successive mortgages on same property ; 
eee Sult, malntainabihty of T 
Municipal Corporation, business of—Safíety of public-—Securing eodd 
and convenience ; see License e a 
Negotiabie Instruments Act, 1881, Sec. eei coupled with promise 
to pay, Ifa promissory note ; see Deposit reciept e tas 
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am 


Nogotiable Instruments Act, 1881, Sec. 15—Receipt coupled with pro- 
mise to pay, if a negotiable instrument ; see Deposit receipt ry) 


Non-resident defendant appearing in foreign Court and pleading want of 
jurisdiction and pleading on the merits of the case — Voluntary submission 
to the jurisdictioa of Court ; sse Foreign judgment sus was 


Notification of Government of Bengal, dated aist June, 190g—Conferring 
powers ~ Suit for recovery of rent other than house rent under the Smal! 
Cause Court Procedure | see Jurisdiction evi isi 


Nuisance — Cede of Criminal Procedure (Act V of 1893), Sections 133, 137 
and 142—0rder made under Section 142— Magistrate, if jreciuded from 
` making any final order under Section 137 im respect of the same 


^ 


< ^ obstruction or nuisance. 


/ An order under Section 137 of the Code of Criminal Procedure can only be 
made, where there Is an existing obstruction ot nuisance. 


` But In a proceeding uader Section 133 of the Code of Criminal Procedure 
a Magistrate Is not precluded from making a final order under Section 

137 of the Code though he had made an order ander Section 142 of the 
Code far the removal of the existing obstructlon or nulsance. Rebati 
Mohan Boso s. Chattal Chandra Sen d «is 
Objection, abssnce of, by counsel for accused— Admission of matters and 


documents inadmissible in evidence—No real injury to the accused thare- 
by ; sse Privy Council sais 





— ag to mode of proof raised at the hte stage of the trial; see 
Coaspiracy vee 


Occupancy holding— Bengal Tenancy Act (VIII of 1885 as amended by 
Act IV of 1928), Section s6F, proceeding under—Benamdar, if fully 
represents the beneficial oener— Beneficial owner coming in after the 
peried of limitation in spite of the benamdar being already on record 
proceeding if to be rendered ixvalid—Minor, already om record but 
unrepresented by guardian, such guardian, if can be appointed beyond 
Hme—Duty of Court ~Simultansous applications under Section F of 
the Bengal Tenancy Aci, if maintain ible. 


In a suit or proceeding a benamdar fully represents the beneficial owner. 


ete 


. So in a proceeding under Section a6F of the Bengal Tenancy Act, where a 
benamdar was on the record from the very beginning, the fact that the 
beneficial owners wanted to come In after the period of limitation, wonld 
not render soch application Invalid or barred by time. 


It is the duty of the Court to appoint &. guardian ofa minor defendant, 
and such appointment is to be made after the institutlon ofa suit or 
proceeding, and where by reason of some act oc omission on the part of 


the Court or ite officer an injury has been done, it is the duty of the 


Conrt to relleve parties against injustice caused. An application, undar 
Section a6F of the Bengal Tenancy Act, in which a party, a minor, was 
brought on the record but not represented by any guardian, will not be 
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Occupancy holding ~ (Contd ). 

hit by Section 188 of the Bengal Tenancy Act and in such a case the 
Court will proceed ‘to appolnt a guardian of such minor. 

Two applications for pre-emption under Section a6F of the Bengal Tenancy 
Act filed by different sets of co-sharer landlords can go on simul- 
taneonsly. 

Therefore a second application will not be incompetent by reason of the 
filing of an earlier application for pre-emption even though one of the 
parties is made co-applicant in both the proceedings. Mukti Deb! ». 
Monorama Mitra - ses 566 
Occupancy holding, purchaser of, pending attachment in execulion of rent 
decree, rights of ; see Occupancy holding A — 255 
holding, purchaser of, pending attachment in execution of rent 
decree, if can be party to execution proceeding ; sese Occupancy 
holding oes s 255 

, irany er ef—Lamdlord's transfer /ee—Documant 

falsely describing the holding as a. Maharari holding — Recognition by l 
landlord — Purchase of holding pending attachment in execution of 
reni decree —Purckaser, if to be made party to execuiien proctediug-— 

Purchaser, right of Landlord, if can recover transfer fee and compen- 

satiow— Purchaser, if cam prove that ke resiled from the bargain — 
Bengal Tenancy Act (VIL of 1885, as amended), section 20 9— Transfer, 
tf passes tile—Composite application for revision -Two applications 
combined into one, bud different in scope-—Common point for their 
adjudication—Appication praying for determination of mature of 
tenancy under section 158 sub-eection (c) of the Bengal Tenancy Act 
and for recevery of transfer fee payable ander section 26C of the said 

Aci — Transfer fee, to be paid by whom and when-— Revision, application 

for, if maintainable. 

Under section 26] of the Bengal Tenancy Act, the purchaser is under an 
obligation to pay the transfer tee to the Sub-Registrar at the time when 
the instroment of transfer is presented for registration. 

Section 96] of the Bengal Tenancy Act is based on the principle that the 
transferee cannot be allowed to escape from the liability to pay the 
landlord's transfer foe by taking a transfer with a false or incorrect recital 
as to -tbe nature of the tenancy purchased which has led the Sub- 
Registrar to register it. 

There musi be a tranafer in fact to attract the operation of section 36] of 
the Bengal Tenancy Act. 

Where there has been a transfer in fact, the transferee is bound to pay the 
landlord’s transfer fee În full and if not paid amicably it can be recovered 
by the landlord through the help of the Court, under the provisions of 
the second paragraph of section 26] of the Bengal Tenancy Act. 
Whether the transfer has jn law passed title to the transferee is entirely 
foreign to the enquiry held by the Court In proceedings started under 
section 26]. 

A purchaser of an occupancy holding from the occupancy raiyat pendiag 
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attachment In execution of rent decree obtained by the landlord hasa 
valuable right agalost the latter, He can by depositing the amount 
recoverable under the rent decree and the statutory compensation set 
the sale aside or can apply for setting aside the sale under section 174(1) 
and 174(3) respectively of the Bengal Tenancy Act ; but he cannot claim 
to be made a party to the execution proceeding There is no obligation 
on tbe part of tbe landlord to make him party thereto. l 

At a time when occupancy holdings were not transferable by law, fees or 
selamis paid by a transferee of the holding were price for recognition 
of transfer by the landlord. Bat when the law has made such holdings 
transíerable (see section 96B of the Bengal Tenancy Act) there is no 
scope for theory of recognition by the landlord. The transfer is good 
and passes title from the transferor to the transleree, whether the land- 
lord signifies his acceptanoe or not. The landlord’s right to the trans- 
fer feo ls now a statutory right If the deed of transfer describes it as 
an ordinary occupancy holding and no laadlord’s fee Is palid to the Sub- 
Registrar he would not register it and the title would not pass, for the 
transfer of such a holding can only be by a registered Instrument. If 
the document falsely describes the holding to be wakarari one, anda 
fee prescribed by sectlon 12 of the Bengal Tenancy Act ls pald the dozu- 
ment would be accepted for registration by the Sub-Registrar and he 
would register it, if execution is admitted, and document presented 
In time In accordance with the rules for registration of documents. The 
false description of the tenancy would not affect the trunsfer of title. 
The conduct of the landlord in proceeding with execution of rent decree 
against the tenant vendor ls not material, 

An occupancy holding which belonged to A, was held under the opposite 
parties. The latter obtained a rent decree against him (A) and in execu- 
tion thereof attached the holding on the and March, 1932. While zhe 
attachment was subsisting the petitioner purchased the same from A by 
a registered conveyance dated the goth June, 1932. In the conveyance the 
property was described as a mokarari maurashi holding and at the time 
of registration the sum of Re. 1 only was deposited with the Sub-Regls- 
trar as the landlord's fee. The holding was ultimately sold in. execution 
of rent decree and was purchased by the petitioner. Thereafter the 
landlords opposite parties made an application against the petitioner 
under section 96] of the Bengal Tenancy Act for recovery of the transfer 
foe payable under section 26C of the Bengal Tenancy Act, after deduct- 
ing the sum of Re 1 already paid, together with compensation, In the 

7 said application they also prayed for the determination of the nature of 
the tenancy under the provisions of section 158 sub-section (c) of the 
Bengal Tenancy Act. The basis of their claim made under section 26] 
was an occupancy holding, but had been falsely described as a makerart 
holding in the aforesaid conveyance of the 30th June, 1932. 

Although the question of status of the tenant had been gone into fully by 
the Munslíf, the order only gave thy opposite parties a decree for the 
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recovery of the landJord’s transfer fee payable under section 967 and 
Re 1 as compensation. In the order there was no SEGMEREOR given that 
the tenancy was an occupancy holding : 

Held, that the order of tbe Munsiff could be revised by the High Court 
under section 115 of the Code of Civil Procedure. The application for 
revision was a composite gpplication and only challenged the order for 

* payment of money based on section 35] of the Bengal Tanancy Act. 


That the opposite parties were entitled to recover the balance of transfer 
fee and compensation fee, if they were not otherwise debsrred from 
doing so, 

That it was open to the petitioner to plead and prove that before the 
presentation for registration of conveyance dated the goth Juas, 1992, 
be resiled from the bargain. 

That there was no obligation on the part of the landlord to make the peti- 
tloner party to the execution proceeding. Moulvi Sharfuddin Ahmed 
v. Maharaja Jagadish Nath Roy Bahadur ve sa 

—— holding, transfer of—Recognition by landlord; ses Occupancy 

holding € s 
am- — ralyat, if can forego his claim to compensation money by con- 
tract—Bengel Tenancy Act, section 178 ; ses Land acquisition a.. 
Option of iessse to purchas» the reversion, lfa term of the original tenspcy 
and binds the tenant holding over after the expiration of the lease ; ses 
Land aoquisition bi M 
Oral evidence, if admissible—Document never Intended to operate as an agree- 
ment but brought into existence solely for the purpose of creating ervi- 
dence of sume other matter ; eee Evidence se sas 

— evidence, tf admissible —Sigaed document not to operate asan agree- 
, ment until a specified condition was fulfilled ; see Evidence ... sis 

ma evidence, if admissible, to show there was no agreement between parties 

and hence no contract ; sre Evidence kis 

Order of Governor in Council for trial by Special Magistrate, Lf can bevealiod 

into question that it was not duly mede by the Governor; sew 
Conspiracy pes ei 
—-——— of Governor In Council for trial by Special Magistrate, if to be proved ; 
see Conspiracy see m 
Ownership of property of the plalotiff denied by the defendant— Declaration, 
IF can be granted by Court : sew Riparian owner "i "m 
Partner; right of, to adjustment on account —Share of loss In the firm—Set 
i off —Income Tax Act, sections 5, a4(1) ; see Iocome Tax ... “ts 
in unregistered firm—Loss in the year of account—Right of set off— 
Profits and gains In his individual trade ; see Income Tax... 

Partnership firm—Adjustment oa account, right of partner to—Share of = 
In the firm - Set of- Income Tax Act, sections 6, 24(1) ; see Income 
Tax 








ave aaa 


firm— Dissolution of partnership—Partner's share of losses for 
several precedihg years,if can be accumulated and thrown into the scale 
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Partnership —{Conid.). 
"against the income of another partner tor & particuiar year ; ses Income 
„Tar. ‘wa ea 
Party to be relleved for-injustice— Injury caused by some act or omission on 
the part of the Court or its cfficer ; see Occupacty holding ... toe 
Pedigree, proof of—External evidence Memory of witnesses—Proof of 
circumstances apart from pedigree supporting ultness’s knowledge and 
credit ; see Evidence — 
Penal Code, Section 188— Violating the order of injunction PE under 
section 144 of tbe Code of Criminal Procedure—Conditional order under 
section 144 of the Code of Criminal Procedure; see Disobedience of 
ocder a see ose 
Peripatetic Bloscope Company, If to take license from the Municipal 
Corporation before preparing to open a Cinema ; see License 
Permanent injunction, interpretation of ; see Injunction T 
lease or absolute allenation of Debutter property—[reof of 
necemi'y ; see Limitation 
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lease or absolute allenation of Debutter property ts beyond 
ordinary powers of management, whether io the case of the head of a 
Math, the Sebalt of a family Idol, o: the Dharmkarta of a tomple, except 
only by proof of necessity for the preservation of the endowment or 
Ins?itutjon ; see Limitation m 
lease or absolute allenation of Debutter property by the head of 
a Math oc by the Sebalt of a family idol or by the Dharmakart» of 
temple without necessity is good only for the period of office of E 
making tbe transfer ; ses Limitation 
—— — —- lense oc sholate alienation of Debutter —€— ds not com. 
pletely void ad initio ; see Limitation S 
Perpetual injunctioo, if can be granted by Appellate E S Printer Court 











refusing perpetual injunction — No appeal or cross-objection preterea 


Prayor in plaint ; see Riparian owner 
Person, when an accomplice ; see Accomplice, who is an 
— ——-, whea implicates bimself— Allegations made against third person; see 
Conspiracy 
—— — — Making confession, when guilty ; see Conspiracy , — ... es 
Plaint, rejection e/— Tudge's. power to. review order granting leave to ‘sue 
ander clause 12 of the Charter— Ne canse of action within the juris- 
diclion —Swit by assignee of promissory note— Assignment made in 
Calcutta 
An assigament of promissory note In favour of the plaintiff In Calcutta 
must be regarded as part of the plaintifs cause of action, even though 
It is a transaction of which the defendant had no notice and with which 
he had nothing to do. Hence the Court bas jurisdiction to grant 
leave to sue under Clause 1a of the Charter if the case isin other res- 
pects a fit one, 
An order granting ‘leave ds sue under Clause 12 of ths Charter can be 
penite by Court. 
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The proper course for the defendant to take in a case where he maintains 
that the discretion of the Ccurt in granting leave to sue under clause 14 
of the Charter has been wrongly exercised, is to abstain from makiog 
any application to remove the sult from the file and wait antil hearing 
to make his submissions In those cases where the Court has 
admittedly the discretion to grant leave, the defendant should bring 
this aspect of the mater to the notice of the Court at the first possible 
moment and that his failure to do so, H it in any way prejudices the 
position of the plaintiff, is a matter which may prevent success of 
application 

In the present came where no part of the causs of action ( the suit being 
on promissory note executed in Manbhum District by the defendants, 
residents of that district ) arose within the jurisdiction of the Original 
Side of the High Court, the otnlmsion of the defendants to make sn 
interlocutory application to have the leave to sue under clause 12 of the 
Charter set aside until the hearing of the sult, was not fatal to bis objec- 
tion, as the plaintiff was not prejudiced. Kajooram Agarwalla v. 
Jonistha Lai Chuckrobarty. e ds 199 

Pleader—Misconduct—Legal Practilieners Act (XVIII af 1879), Secs. 6 (a) 
13 (A) — High Court's Rules and Circular Orders, Civil, Vol. :. Chap. 
XI—Rwule 27 is not ultra vires — Fine imposed by Rule 053 of the New 
Edition of the High Court Rules and Circular Orders, Civil, prescribing 
Jine, is ultra vires. 

Jer Curiam: The High Court has the power to makea rule requiring a 
person who bas been admitted asa pleader or muktear, to notify to the 
High Court his intention to accept an engagement or engage himself la 
an occupation, trade or business, Such a rule is perfectly consistent with 
Legal Practitioners Act and comes under clause (a) of section 6, 

It is for the Court to judge whether a person is “a proper person to 
be" a pleader and this refers not merely to the time of admission 
but also to the period of continuance as pleader, that is, the period ot 
certificate, 

A pleader, who accepted the appolatment of a director of certain company 
incorporated under the Indian Companies Act as also the Assistant 
Secretaryship of the sald company subsequently receiving a salary per 
mensem without Intimatiog the same to the; High- Court as required 
by a Rule framed by the Calcutta High Court, was guilty of 
misconduct within the meaning of section 13 cl (f) of the Legal Practi- 
tloners Act. 

Held, that, as in the present case there was no wilful violation of the Rule, 
no action under the Legal Practitioners Act was taken. 


That the pleader’s connection with the Loan Office was neither derogatory 
to the dignity of a practising lawyer nor likely to interfere with his 
duties as such to any appreciable extent, and so no further action need be 
taken in respoct of the matter. In ro: Babu Ramesh Chandra 
Sen Gupta, a Pleader. ] sis oy 127 
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Pleader or Muktear to notify to High Court hls Intention to accept an 
engagement or engage himself In an occupation, trade or business ; 


we Plea der ++. ate 
Possession, not adverse—Alienee of Debutter property under permanent lease 
or absolnte alienation ; see Limitation T ave 


Practico—Frivy Coumetl— Right of appeal—Competency—Sikh Gurdwaras 
Act (Punjab Act VII of 1025), sections 34, 16(2) (iii). 

A tribunal appolnted under the Sikh Gurdwaras Act, 1925, (Punjab 
Act VII of 1925) had enquired under scctlon 16 of the Act whether the 
Institution In suit should not be declared to be a Sikh Gurdwara and by 
a majority had decided in the affirmative, Two appeals were brought 
from this decision to the High Court by different sets of persons Interest- 
ed In preverting the institution from being dealt with asa Sikh Gord- 
wara under the Act. The High Court by two decrees allowed these 
appeals, set aside the majority decision of the tribunal, and made a 
declaration that the institution in sult is not a Sikh Gurdwara within the 
meaning of the Act. The High Court having granted leave to appeal 
tothe Privy Council, a preliminary objection to the competence of 
these two appeals was mised before the Board, who held, that the objec- 
tlon cannot be sustained ı 

Held, that the questions which may come for decision before a tribunal 
under tbe Sikh Gurdwaras Act, 1925, include questions which ‘in sub- 
stance concern the nature of the trusta, under which the endowments of 
certain religious institutions are held ; they also include questions of 
compensation for loss of office and questions as regards claims to property 
in respect of which the tribnoal’s powers are not limited by any provi. 
sions as to value. 

Hid, that section 12(9) gives the tribunal the same powers as are vested in 
a Court by the Code of Civil Procedure. 

Held, that the provisions of section 34(7) do not indicate that the High 
Court in dealing with the matters referred to would be exercising a special 
jurisdiction. 

Held, that no such Inference should be drawn from the provisians of 
section 27 | and that section 37 is consistent with the view that the 
jurisdiction conferred upon the High Court by sectlon 44 is intended to 
include the new subject-matter. as part of the ordinary appellate jurisdic- 


~~ 5 


tion of the High Courf™. : 


Held, that haviog regard to the character, the variety and the importance 
of the questions to be dealt with by a tribunal, and to the terms In 
which the right of appeal to the High Court is provided by section 34, 
the provisions of the Civi] Procecure Code with reference to appeal to 
His Majesty apply to decr oes of the High Court made under section 34 of 
the Sikh Gurdwaras Act. 

On the main issue framed under section 16:9) (Iii) : 

Held, that clause (lil) of section 16(2) does not require proof of user of 
public worship predominantly by Sikhs, but merely that the institution is 
need for worship by Sikhs ; the main stress of the clanse has to be taken 
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by the first part thereof, The party asserting the affirmative mast, prove ; 
that the institution was established for use by Sikhs forthe purpoee of i 
pub'ic worship. 

Held further, that they may prove tbis by any class of evidence under ilis 
Indian Evidence Act, butin order to succeed the evidenoe which they 
adduce must prove it, and the circumstance that this Institution is an old 
one does not absolve them from giving suitable and sufficient proof, 
though It isa fact which has to be taken into agcount in estimating the 
evidence. 

Judgment of the High Court isd: Hem Singh v Mahant Basant , 
Das 3 i oon wee 290 

=a Prigy Council — Right of appeal to— Prerogatice—Special leave. 

Under the rules for the administration of civil Justice mada parsuant to the 
Scheduled Districta Act, 1874, the Court of the Collector has power to 
try and determine suits of every description andis to be considered as 
the District and principal Coart of oiiginal jurisdiction, and the Court of 
ths Commissioner of Benares as the highest Court of appeal It is, 
however, provided by rule 9 as follows: ~ 7 

‘Tt shall be In the power of the Local Government to refer to the Board of 
Revenus *any case in which the Commissioner, on appeal from the 
Collector, may have reversed the decision of the lower Court, and the 
orders of the Board in such case shall be final.” 

Oa a preliminary objection taken to the competence of the appeal : 

Held, that the cffect of this rule is to enable the Locel Government to 
constitute pro hac vice the Board of Revenue a Court of second appeal 
with full appellate jurisdiction, bat that this does not affect His Majesty's 
prerogative to grant special leave to appeal. Raja Sarda Mahesh : 
Prasad Singh v. Badri Lal Sabu 263 

Pre-emption —B:nga! Tenancy Act (VIII of 1885 as iiini), Sec. 16F— 
Purchase by one of the co-sharers, of putni tenure Purchaser pur- 
chasing ecctpancy holding—Sale of putni tenure set aside by primary 
Court on condition, im favour of one of the co-sharer putaidars — 
Appeal by the purchaser of putni tenure pending-—~Co-sharer putnidar 
and decres-holder /ulflling the conditisn—Decree-holder applying 
fo pre-amp. à 

The petitioner in the Rule had two annas share nit the pntni talnk, the 
opposite party No 1 four annas share and is cS Nos. a to 92 
the remaining ten annas share, Under this taluk was the occupancy 
holding, the subject matter of the application for preemption, In 
June, 1929, the putni was sold for arrears of rent and was purchased at 
tbe rent sale by the petitioner, On the rath January, 1932, the peti-. 
tioner purchased the occupancy holding. On the 8th May, 1934, opposite 
party No 1 made an application for pre-emption. 

Opposite party No, 1 gota declaration i the Title Suit instituted In : 

1933, that the purchase of putai by the petioner would enure to the 
benefit of all the cc-sbarera of the putni at the time of sale.- It was 1 
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ordered in that suit that on the opposite party No. 1’s (the plaintiff in 
the Title Suit) paying into Court, the sum of Rs. 101-4 annas with 
Interest at 6 per cont. per annum from the date of sale within 2 months 
from the date of the decree, the petitioner (the defendant in that suit) 
should convey the four annas share of the putol, by a regisieced Kobala, 
This order was obeyed by the opposite party but no conveyance was 
made and there was second appeal by the petitioner pending in the High 
Court : 

Heid, that the effect of the decree was that the beneficial Interest in four 
annas share of the putn! was In opposite party No. 1 and hence entitled 
to preempt to the extent of sixteen annas, as the petitioner did not put 
his claim in the alternative that if he be not adjadged asthe sole - 
landlord he should be allowed io preempt as a co-applicant and the 
opposite parties Nos, 2 to az never cared In having a share in the holding 
by the exercise of the right of pre-emption. The petitioner could not 
take advantage of hts own default and resist the application for 
preemption. Surendra Nath Nandi s. Sm. Sushilabain Dasi  ... 49 

Prerogative of Privy Councl! to grant special leave to appeal ; see Practice... 363 

Principle of double assessment ; see Income Tax 528 

Privy Council —Criminal Appeal te—Conduct of Criminal trisl—Irrezu- 
larity ~Action prejudicial te accused — Errors of procedure — Of. a 
technical character — Evidence as to motive--Matters and documents 
inadmissible im evidence —Admission of—Absence of objection by 
Counsel for accused to—No real injury to the accused therely—Course 
of trial mot affected—Other evidence of a cogent character-—Ne mir- 
carriage ef justice. 

Where in the trial of accused persons matters and documents inadmissible 
in evidence are put in but no objection is taken by counsel for the 
accused, the absence of such objection will not excuse the admission of 
those matters or documents, If real Injury were done by the prosecution i 
or the Court to the accused person. » 

At the trial of an accused person on a charge of murder the prosecution 
in proof of motive put in evidence oertain anonymous letters mmking 
very indiscriminate attacks on the accused's character and evidence of a 
general character connecting the deceased with the authorship of ' these 
letters In fact aind in the opinfon of the accused; and further put ina 
police report oa the character of the accused made-shortly after the 
receipt of these letters and obviously in consequence of them; no 
objection was taken by counsel for the accused to the admission of any 
of the documents in question; there’ was other evidence, direct and 
crrcurstantial, pointing to the conclusion that the accused was gully. 
There was nothing In the judgments of either the Judge in the Sessions 
Court or of the Judges in the Judicial Commissioner's Court to show that 
they were Influenced in any degree by the charges in the anonymous 
letters oc by any consideration of whether the accused was a good and 
respectable man or the reverse apart from the charge of murder ; and the 
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documents in question wera regarded solely from the point of view of 
evidence of motive, On appeal by special leave to the Judicial 
Committee : 


. Held, that, though irregularity is to be avolded and even an appearance 
of action prejudictal to an accused in the conduct of a crimina] trial is 
to be deprecated, no real injury was done tothe accused by reason of 
tbe form in which the evidence was given or by the admission of the 
documents in question, the matters of complaint being errors of procedure 
of a technical character in no way affecting the course of the trial or 
contributing to its result which depended upon and was justified by other 
evidence of a most cogent character ; and therefore there was not such a 
wrongful admission of evidence in the Courts below and such a con- 
sequent miscarriage of Justice as to justify and require the Interference of 
His Majesty. Inayat Khan v. The King-Emperor — ...- i» 


——— Praclice--Abjeal— Pure question ef fact— Incidental ques- 
tions of law—Concurrent Andings. 

It is the common practice before the Board of the Judicial Committee of 
the Privy Council not to interfere with concurrent findings of fact, 
however much’ incidentally there might have been questions of law 
involved. Sahu Jagdishwar Nath +. Sahu Gauri Shankar ds 

—, appeal to-—Concurrent findings of fsct— Incidental D 

of law ; ses Privy Council is 

——- , appeal to, if maintainable - Order of High Court setting aside 

the majority decision of the tribunal appointed under tbe Sikh Gurd- 














waras Act, 1925-—Enquiry under section 16 of the Sikh Gurdwaras Act, ` 


19as—Institution, if a Sikh Gurdwara ; see Practice - ase 
———, appeal to, if maintainable—Sikh Gurdwaras Act, sections 34, 
16/2) (lil) ; see Practice 
; non-interference by-—No miscarriage of justice canes to 
wrongful admission of evidence—Irregularity—Aotion prejudicial to 
accused - Errors of procedure of a technical character--Evidence as to 
motive—No real Injury to the accused —Course of trial not affected ; sre 
Privy Counoll ove 
——, prerogative of, to grant special: leave to Appeal ste 
Practice * ove 
Proceeding, stay e/ -Bengal Tenancy Act, (VIL of 1885 as amended by 
Act IV of 1928), sections 20F and 111. 

Section 111 of the Bengal Tenanoy Act is inapplicable to a proceeding 
under section 36] of the mld Act and henoe a proceeding under that 
section cannot be stayed under the provisions of section 111 of the Bengal 
Tenancy Act. 

An application under section 25] of the Bengal Tenancy Act is mainly 
intended for the recovery of a sum of money by the landlord on the basis 
of a transfer of a holding. Maharaj] Bahadur Singh v. Binode 
Behary Choudhury . i ii n 
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Professional siitconduct——Adesocale —Including in his certificate the fee | 
premised, bui mot actually paid, by client — Acting dishenestly— 
Misabprekension of law —Position ef legal practitioner vis-a-vis his 
own client—Tasxation of cosits~Fess ef legal practiiioner to be men- 
tioned in his certificate—Only the fee actually received by kim -— 
Right of successful party to recower jee from opposite party— Legal 
Practitioners ( Fees) Act, (XXI ef 1920). 

An advocate, engaged to defend two brothers in a sult instituted against 
them by one B, submitted an application to the District Judge, statlog ` 
that he had been paid only a portion of his fee, and that “if my clients 
will execute, in my favour, a promissory note for the amount of the 
remaining fee, I shall, according to law, file the certificate of fee and 
the defendants shall bs entitled to recover the mame from the plaintiff, 
and on the same day a promissory note was actually executed by the 
wife of one of the two defendants, who had given her a general power 
of attorney to act on his behalf; the promissory note contained a 
promise by her to pay on demand the balance of the fee due to the 
advocate, The promissory note was produced before the District Judge 
who plaoed it upon the record of the case; and the advocate filed a 
certificate, stating that be had received Rs. 140 in cash and Rs. 735 
‘by means of promissory note". The suit against the defendants was 
dismissed with costs, and in the decree dismissing the plaintiffs chaim 
the balance of the foe due to the advocate was locluded in the amount 
of the costs to be pald by the plaintiffs to the defendants. The plaintiff 
took no objection to this decree, eitber at the time of taxation of costs 
in the trial Court, or in the appeal which he preferred to the High 
Court on the merits of the case, which was ultimately diwmissed for 
want of prosecution ; and it was not until two years later that the 
plaintiff applied to the District Judge for an amendment of the decree 
oa the ground that the advocate had filed a certificate for fee in excess 
of the amount which could be lawfully allowed as costs between party 
and party, and the balance of the fee due to the advocate could not be 
allowed as costs to the defendants, and that amount should therefore 
be deleted from the oosts payble to the defendants. The District 
Judge overruled the contention | but the High Court on appeal allowed 
tbe plaintiff's application foc revision and directed the decree in the 
suit to be so amended as to'exclude the amount of the balance of the 
fee due to the advocate. While the plaints application for revision 
was pending In the High Coart, the plaintiff invoked the disciplinary 
jurisdiction of that Court by making a complaint against the advocate, 
charging him with professional misconduct : 

Held, that the charge of misconduct cannot be sustained against the adyo- 
cate; that the circumstances of the case point tothe conclusion that 
the entry in the certificate of the foe promised but not actually paid to 
him was due to a misapprehension of the law, and that the advocate did 
not act dishonestly : i 

Heid, further, that the Legal Practitioners (Foes) Act of 1926 coniers 
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upon a legal practitioner the right to recover fees promised by his client, 
and does not require a legal practitioner to recelve the whole of his fea 
before the hearing of the caso; but the Act does not authorise the 
chent to realise that fee from the opposite party : that right depends 
upon the rule framed by the High Court, which contemplates that only 
the fee actually pald before the heariug can be allowed as costs on 
taxation. Shiva Narain Jafa c. The Judges of the High Court of 
Jadicature at Allahabad ds s 


Proof, mode of, objection as to, raised at the lite stage of the trial; see 


Conspiracy ter - 


Property vests in idol or institution, not In the manager; see Limitation |... 
Prosecution, revival ofÉ—Withdrawal of pardon—No croseexamination by 


the accused—Evidence given by the approver ; sse Approve 


Prospectus, fling o/— Filing of correct prospectus in English— Subsequent 


issue of prospectus in Bengali, sxdsiantially identical with the English 
prespectus, but deficient in certain particulars required by section 
903 of the Indiam Companies Act (VIl of 1913y— Private person for- 
warding the Bengali prespectus to the Registrar — Appeal against 
erder ef acquitial under section 417 of the Code ef Criminal Procedure 
(Act V of 1898) —Questien involved is af great importance— Interests 
of community— High Court's powsr of interference. 


The opposite party after the issue of correct prospectus in English, issued 


a prospectus in Bengali, suba-antially identical with the English 
prospectus but not containing certain particulars required by section 93 
of the Indian Companies Act. A copy of this document was forwarded 
by a private person, to whom it had been sent, to the Registrar, who 
thereupon filed a complaint under section 93 cl (5) of the Indian Com- 
panies Act before the Chief Presidency Magistrate on tbe ground that 
the Bengali prospectus had been Issued without having been ned before 
him. The opposite party were acquitted : 


Held, that the issue of the Bengali prospectus, not containing certain parti- 


culars specified in the English prospectus and required by law under seo- 
tion 93 of the indian Companies Act to be Included in every prospectus 


issued on behalf of a company, was in contravention of section ga of : 


the maid Act and the oompany was liable to punishment under cl. (5) of 
section 92. 


That the High Court would Interfere with the order of acquittal in appeal 


as the order contravened law ; the question Involved was one of great 
importance in view of the scope of the Act under consideration and of the 
necemsity, in the interests of the community, of the strictest observance 


of its provision. 


That the complaint was made by the Registrar thongh the Information 


reached him from a person to whom the prospectus was sent. The 


Superintendent and Remembrancer of Legal Affairs, Bengal 


v. The Bengal Salt Ço. Ltg. ops ZI 


PAGE. 


Vot. LXIII] INDEX .OF CASES.. 


Provincia! Small Cause Courts Act, Sec 25— The finding that the rela- 
tionship of landlord and tenant existed between the parties being a find- 

Ing of fact, cannot be assalled ; see Jurisdiction NEU nee 
ten MÀ — — — — , OCH, IE cl, (8)—Notlficatlon—Con- 
ferring powers to Judge of a Court of Small Causes— Name of a parti- 

. cular. Judge of a Court of Small Causes not necessary —Notification 
vesting Munsiffs of Alipore and Sealdah in the District of 24-Perganas— 

Suit for the recovery of rent. of homestead land under the Small Cause 
Court procedure ; see Jurisdiction iss eee 

, Sch. H cl (8)—'*The Judge of the 
Court of Small Causes," includes not merely Ccurt of Small Causes as 
defined in section 4 but also cfficers Invested with Small Cause Court 
powers under section 25 of the Bengal, N. W. P.and Assam Civil 





MARK arp ie oma 














Courts Act, 1887 ; see Jurisdiction TT «es 
Punjab Act VII of 1925, Secs. 12 (9), 16 (2) (ili), 34, 37 sss iss 
Purchaser of occupancy holding attachment in execution of rent decree, if 

can be party to execution proceeding ; see Occupancy holding wee 
—— — — Of Occupancy holding pending attachment in execution of rent 

decree rights of ; ses Occapancy holding sis $e 


Purdanashin execotant—Duo attestation — Witnesses signing in the’ presence 
of the execntant—Whether g witness signs his name in the presence of 
the executant isin each case a question requiring full consideration of 
the whole circumstances ; se Mortgago iii ine 

lady- Execution of mortgage deed—Independent advice ; see 
Mortgage om ec 

— ——— lady—Execullon of mortgage deed—Security for husband's 
benefit ; see Mortgage "T TS 

Putni Regulation, section 13— Zen indar not bound to recognise the trans 
fares of putnidar until fulfilment of certain conditions ; ses Contribution, 
suit for T des 

Putnidar, if lable to pay Seputnidar--Payment by Sepuinidar to save putni 
from sale under Putai Regulation—Sale by puinidar to another person, 
who did not register his name in the Zemindac’s Sberista, before putni 





rent became due ; ser Contribution, sult for ie ee 
— — — , transferee of, when to be recognised by Zemindar —Putnl 
Regulation, section 15 ; see Contribution, suit for iia T" 


— —— , transferor, liability to Seputnldar—T'runsferee not registering 
himself in Zemindar's Sberista-—Transter of putni interest before putnl 
rent fell due -Seputnidar paying to save the putni from sale under Putni 
Regulation ; ses Contribution, sult for eve ec 

Putnidar’s interest, lf ceases, by mere transfor ; see Contribution, sult for... 

liability to Zemindar—Transfer of putol Interest —Transferoe not 
registering himself in the Sherista of the Zemindar ; see Contribution, 
sult for ave - 

Ratification relates back tothe time of inception of the transaction— 
Retractiye efficacy ; wee Specific períormanoe Í gi spa 


453 
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Reclamation lense-Ínterest at the rate of one anna per rupee per 
mensem—-Beagal Tenancy Act, seotlon 178 Proviso (1) ; ses Interest. ... 

Receipt coupled with promise to pay, ifa promissory note ; se Deposit 
receipt idus noo 

Re-conunitment, If valid —Tender of pardon—Subsequent withdrawal of 
pardon ; see Approver awe ‘ts 

Relerence—Criminal Procedure Code (Act V of 1898), section 307— Verdict 
af jury, when can be sei aside. 

Per Cuntiffe, T. : |f persons are put on thelr trial before juries on 
questions of fact, the decisions of jury should always be accepted unless 
it ıs possible to demonstrate that the acquittals have been arrived at 
perversely. lt should be shown unmistakeably that the fury failed to do 
their duty ia considering the evidence brought before them properly. 

Per Henderson, Y. i. In this case there was nothing to suggest that the 
majority verdict of acquittal was either perverse or unremsonablo. 
Emperor v. Sherali Badyakar em ese 

Registration—Validity—"Fictitions" entry of parcel in. deed of convey- 
ancs — Deed musi "relate" te land in registration area—Fer eyecties 
purpose of enjoyment or use — Moties immattrial—Iniention of parties 
to the transaction ts critleal—Frowead by facts established by the 
evidence—Kraud on the registration law—Registration Act (XVI of 
1908 ), section 25. 

In a suit for recovery of possession with mess profits the property in 
dispute was sold to defendants’ father by plaintiffs father acting as 
plaintiff's guardian, by a deed of conveyance duly executed and atteated 
on 14th October, 1910. The deed was presented for registration on 

. 14th February, 1911, and registered in the Godavari registration district, 
although the property purporting to be sold was in. the Kistna district ; 
the deed however purporied to incluie la the sale one yard of land 
situated in the Godavari registration district, Upon the facts established 
by the evidence, it was clear that the document as originally prepared, 
and, indeed, as executed by the vendor, contained no reference to any 
land in the Godavari registration district ; when that parcel of land was 
brought in, no value was placed upon it, and no part of the considera- 
tion was assigned to lt; the purchaser neither lived in the Godavari 
registration district, nor did he owa any property in that district, and 
what possible use he could have had fora single yard of land in that 
district was unexplained ; on the evidence it was doubtful whether this 
parcel, though forming part of the plot ostensibly purchased In the name 
of the vendor really belonged to him, or whether it was in fact ideati- 
fiable. It Is admitted that the purchaser never made any attempt to take 
possession of itin any shape or form: that when after his death his 
estate was partitioned between his sons, the first and second defendanta, 
no account was taken of it, and no reference made to it, and the 

- uncontradicted evidence was that it was shortly afterwards enclosed and 
bullt over by the owner of the immediately adjacent property, with 
whom the vendor was living, and for whom it was seid that he was 
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` only a benamdar. The plaintiff contended that the inclusion of a vacant 
alte of one yard in the registration district was a fraud on the registration 
law, and no registration obtalned by means thereof was valid. 
The Subordinate Fudge accepted his contention and passed a decree in 
his favour, ássessing the mesne profits at Rs. 1,000 per annum On 
appeal the High Court held that the deed was a real conveyance of the 


oce yard of land in the registration district and that the registration: 


was valid and that, therefore, the plaintiff. could not recover possession 

of the property without setting aside the conveyance, which relief was 

time barred, and accordingly dismissed the plaintiffs suit On the 

question of the merne Profils, the High Cewri beld that the plaintiff, if 

^ he had succeeded in his sult, would be entitled to mesne profits at the 
rate of only Rs. 600 per annum On appeal to the Judicial Committee 
of the Privy Council i 

Held, that — 

1. The criterion by which the question, whether under scctlon a8 of the 
Registration Act (XVI of 1608) the deed in truth “‘related’ to a parcel 
in the registration district, must be decided is whether, upon tbe facts 


established by the evidence, the parties Intended this one yard of land to... 


pass under the deed ; the motive may be Immaterial, if the requirements 
.Of the law have been complied with 1 bat of this the intention Is critical ; 
and that in the present case no soch intention existed : 

Upon the facts established by the evidence, it 1s the Inevitable conclusion 
that neither did the vendor Intend to sell, nor did the purchaser intend 
to buy, this almost ridiculous fraction of land, and that therefore the so- 
called sale of it wasa mere device to evade the Registration Act. Sri 
Raja Inuganti Venkatarama Rao w Sri Raja Sobbanadri Appa 
Rao Bahadur Garu. ids T 

Registration, if valld—Fictitious entry of parcel of land In deed of convey- 
ance— For effective purpose of enjoyment or use— Criterion —Intention and 
not motive— Device to evade the registration law; sve Registration... 

Registration Act, 1877, Sec. 17~—Party contracting himself out of his 
righ's and surrendering what be had already acquired with reference to 
property— Property valued above Rs. 100 ; see Settlement bis 

—— M ———— , 1608, Sec. 98— Document to be “presented for registra- 
tion In the office of Sub-Registrar within whose sub-district the whole 
or some portion of the property to which such document relates is 
situate’’— For effective purpose of enjoyment or use— Motive Immaterial 
~Intentlon of parties to the transaction Is the criterlon—Facts to 
be established by evidence~ Device to evade the registration law ; see 
Regisiration iss "T 

— ——, 1908, Sec. 98—Fictitious entry of parcel In deed of 

conveyance— Criterion— Deed in truth “relates” to a parcel in the 
registration district--Intention of tbe parties—Motive immaterlal— 

Compliance with the requirements of law—Device to evade the registra- 

tion law 3 see Registration ° nee vr) 


Li 
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Regulation XIX of 1793, Secs. 4,56 T m 
Regulation II of 1819, Sec. 3 bii sine 
Regulation VII of 1819, Sec 13 - ids 
Regulation II of 1872 (as amended by Regulation Ill of 1908), Secs s 

and SA. ves s.. 
Reguiation III of 1872, Sec. 6 M. ^ 5s 
Regulation I of 1886, Secs. 8 (b, 12, 29 w bus 
Regulation V of 1893, Sec ro on - 
Religious institution, relations of heads of ; see Limitation — ... ee 


Remedy in separate suit-——Defendants interfering with plaintiffs! right of 
worship— Plaintiffs got perpetual injunctlon to tbe effect that no adorned 
image should ever be permanently installed within the J. temple; see 








Injunction eco eoe 

of landlord — Right to recover noo-pald transfer fee ; see Landlord, 

remedy of eee es 
Remuneration of commissioner, how ascertained; ses Commissioner, 
appointment of ave woe 

of commissioner, how safe-guarded; see Commissioner, 

appointment of one one 
——— -————~ of commissioner, who is to pay ; see Commissioner, appoint- 
ment of ies T 


Rent, enkancement o/— Bengal Tenancy Act (VIII of 1895 as amended by 
Act IV of 1938), Section 109 brovise —Suil instituted after the passing 
of the amended Act, tf barred by reason of the fact that a proceeding 
under section 105 of the Bengal Tenancy Act was instituted previous 
to amendment —Enaciment affecting procedure only, tf retrospective in 
operailen — Substantive law and procedural law distinguished. 


The question as to whethera landlord or a tenant hasa legal right to 
have fair rent settled of a tenancy isxa question of substantive law. 
This legal right implies a power of institutiog legal proceedings for 
thelr enforcerrents in Courts. This power of obtaining in one’s favour 
the Judgment of a Court of taw is called a right of action, The land- 
lord or the tenant has therefore a right to sue In the Court of law for 
enforcement of his right. [n what Court the right ls to bs enforced is a 
question of procedural law. 


It is a general rule that when tbe Jegtslature alters the rights of parties by 
taking away or conferring any right of action, Its enactments unless 


expressly made applicable to pending actions, do not affect them But 3 


there is an exception to that rulo namely when enactments merely affect 
procedure and do not extend to rights of action : 

- Tho enactment of the proviso to section 109 of the Bengal Tenanoy Act 
by the Amending Act of 19338 merely affects the procedure Inasmuch as 
the bar Imposed by the old section to the trial of the matter in the Ciril 
Court is removed and so it comes within the exception to the rule laid 
down in Joseph's case (1). 

The proviso to section 109 of the Bengal Tenancy Act introduced by the 
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Rent—(Cenid.). z 
Amending Act of 1928 will be applicable to a sult for enbancement of 
rent instituted after the passing of such Act, in which a proceeding ` 
under section 105 of the Bengal Tenancy Act was instituted before the 
amendment and so such a suit will not be barred by reason of tbe fact 
that a similar proceeding was instituted before the Revenue Officer 
ufder the provistons of sectlon 105 of the Bengal Tenancy Act before 
its amendment and was withdrawn. Saprabhat Chandra v. Bhupati 
Bhusan Mandal tee yis 

———, enhancement e/— Land lord. if has prima facie right te claim on- 
hancement ~ Construction of document —Document, if fo be const wed 
as a whele— Distinction, if te be made in cases of raiyati holding and 

_ permanent tenure in determining fixity of rent—Stipulations in docu- 
went— Rent, if fixed in per petuily— Bengal Tenancy Act (VII of 1855), 
Section 30 (6). 

A landlord has primo facie a right to claim enbancement unless he bas 
precluded hlmself by contract from claiming ft. l 
Fer the purpose of construing a document, it must be considered as a 

whole. 

Where a document begins by saying thata ralyat] right is bsiog confor- 
red, tbat It is heritable, that the rent is stated to be a fixed sum per year, 
that the tenant ahall not be abla to make any objection on the ground 
that the demised lands or part thereof have become water-logged etc, 
that if on measurement the area be found to be more or less, the rent 
would be Increased or decreased according to the rate mentioned in the 
docdment—the Bengall words being ‘‘Uparuktha Nirih Bridhi" etc. 
and that the tenant’s right to transfer was not forbidden but he wonld 
not be entitled tocut old trees oc excavate tanks. 

Held, that baving regard to the terms of the document asa whole, the rent 
was intended to be fixed in perpetuity. The clause relating to. the pay- 
ment of additional rent at the sume rate for locrease In area is very sig- 
nificant, for unless there was an intention to fix the rent in perpetuity 
a clause of this nature would lead to laconsistency, namely there wonld 
be one rato for the original area lt out whicb could bs enhanced and 
a fixed rate for the additional area found on measurement, 

In determining whether the rent of atenant is fixed In perpetuity, no 
distinction ts to be drawn between cases where the tenancy is a perma- 
nent tenure and where it is only a ralyall one. Nagendra Mohan 


Nath alias Nagarbash! Nath ». Jogendra Nath fen... ‘ne 
=, if fixed In perpetuity — Distinction if to be drawn between permanent 
tenure and raljati holding ; see Rent, enhancement of "m v 


— — fixed in perpetuity— Clause in document relating to the payment of 
additional rent at the same rate for increase in area j see Rent, enbacce 
ment of "T Tm 

— fired in perpetuity — Conferring of heritable raiyati holding, rent 
fixed sum per year, tenant not to object on the ground that the demised 

land or part thereof bas become water-logged etc., rent to be increased oc 
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Rent— (Contd. ). 
decreased, as per rate as mentioned in the document i on messurement 
it be found on measurement the area greater or less, tenant's right 
to transfer not forbidden and tenants not to cut old trees or excavate 
tanks ; see Rent, enhancement of iw e 


of homestead land, suit for recovery of, under the Small Cause Ccurt 
Procedure in the Court of Munsiff of Alipore, who was personally 
Invested by the Local Government with the powers of a Court of Small 
Causes for the trial of suits up to the value of Rs. §0 but was not per- 
sonally invested with powers to try sults for the recovery of rent other 
than house rent ; see. Jurisdiction six T 


Resumptlon proceeding —Regulation XIX of 1793, Sections 4 0, and Regu- 
lation IL of. 1819, Section 3, meaning of—Resumption proceedings — 
Fosttion of invalid Lakhirafdars. 


It Is clear from the provisions of Sectlons 4 to 6 of Regulation XIX of 
1793 and Section 3 of Regulation JI of 1819 that there was no intention 
In the resumption proceedings to dispossass the holders of invalid 
lakhiraj but rather to assess them to revenue where the land exceeded 
100 Bighas or to rent under the proprietors of the estate within 
whose boundaries they were included where the area was less than 100 
Bighas. Jugal Charan Mondal v. Ral Devendra Nath Ballav 





Bahadur T eos 
Retracted confession, if can be used against cc-accused—Joint trial; see 
Conspiracy es eve 
— — —— confession, when can be acted upon ; ser Conspiracy ... one 
Retrial, order of, by Appellate Court, effect of on acquittal order passed by 
the lower Couit ; see Autre fois acquit "e en 


Revision e Nondütedtereáce by High Court—Petition under section 115 of 
the Code of Civil Procedure having no merit—Technical error com- 
mitted by Trial Court—Trial Court entertalolng an application under 
Section 26 J of the Bengal Tenancy Act instead of demanding advalorem 
court-fees as in a sult— injustice ; see Landlord's fee i (is 

————— ——, application for, to High Court, If maintainabde— Two appHca- 
tions combined into one, but different in scope— Common point for 
their adjudication-— Application. praying for determination of nature 
of tenancy under section 158 Sub.section (c) of the Bengal Tenancy 
Act and for recovery of transfer feo payable under section 26C ; ses 


Occupancy holding T 
Revival of prosecution — Withdrawal of pardon—No mee Perr by 
the accused—Evidence given by the approver ; see Approver "n 
Right of action= Legal right ; see Rent, enhancement of iud ve 





of Income-tax officer to investigate—Kind of account necessary bee 
tween partners to settle questions and crose-claims between them ; see 
Income Tax iss ivi 
-——— of successful party to recover advocate’s fee from oppomte party—~ 
Right depends upon therule framed by the High Court—Only the fee 
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Right —(Conid ). 
actually paid before the hearing can be allowed as costs on taxation, 
ses Profeasional misconduct T one 


——- to contribution~Dissolution of partnership-- Writing off bad debt ; 
see Income Tax i "T" T 

to deduct irrecoverable loan, basis of ; see Income Tax ... sii 
Riparlan oxner—Declaration, when — gramied— Perpetual injunctiou— 
Puliing up obstrucHen—Apprekension— Primary Court. refusing per- 
Pbeíual injunction ~No appeal against the order—Ne cross-objection — 
Appellate Court, if can grant such perpetual injunction Civil Pro- 

cedure Code (Act V of 19008), O gi, R. 33. f 

Where a right alleged by the plalutiff as owner of property is denied 
by the defandant, a declaration may atthe discretion of the Court, 
be granted. 

+ Ås regards the alveus or natural bed of the river and the ordinary course 
of the river through its-flood channel, the upper riparian owner ia not 
eatitled to put up any obstruction, at least none, as would interfere 
with the flow of the water as it had been accustomed to flow or would 
seriously and sensibly divert that flow so asto bean injury to the 
plalatifPs right. ` 

Dependant as the llability of the upper riparian owner would be upon a 
varlety of circumstances, in cases of obstruction, mere apprebension of 
injury would not be suffücleat to found a cause of action, and so noioa- 
junciion can legitimately be granted. 

The appellate Court under the pro.islons of order 41 rule 33 of the Code 
of Civil Procedure can grant a perpetuslinjunction, although no appeal 
was preferred, noc no ground taken in cross objection, by the plaintiff, 
against the order of the primary Court refusing the sald perpetual 
injunction, as there was such prayer in the plant which was not 
abandoned. The Lankapara Tea Company, Limited v. The 
Gopalpur Tea Company, Limited — TT d 

Riparian owner, upper, if oan put up obstruction interfering with flow of 
water or seriously and sensibly diverting that flow so as to be an injury to 
the plaintiffs nght—Alveus or natural bed of the river and the ordi- 
nary course of the river through its flow channel: ses Riparian owner 

Road including ity sub-soil vests in the Municipal Commussioners—Public 
having rights of way over the road; sev Sub-soil, right to "Y 

Sale —Minor mortgagor entered into compromise with the mortgagee auction 
purchaser under the terms of which the latter was to reconvey to the 
former the propoitionate part of the mortgaged property. sold, the 
minor to pay the purchase price—Compromise sanctioned by Court 
confirming the sale ; see Court sale TN 

—— certificate a formal document of title ; see Court sale vei 

Scheduled District Act, 1874—Rule g— Rules for administration of Civil 
Justice made persuant to the Scheduled District Act, 1974— Order of the 
Board of Revenue final—Board of Revenue, a Court of second appeal 
with full appellate jurisdiction ; see Practica T 
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Secondary evidence, when admissible ; see Evidence eee 
Soller is entitled to a charge upon the property in the hands of the purchasor 
for the amount of. the purchase money and for interest therein ; srs 


Court sale wee 
Set off—Right of partner to adjustment on account—Share of loss in the 
firm —Income Tax Act, Seca. 6, 24/1) ; ses Income Tax si 


Settlement —Tke Assam Land and Revenus Regulation (Lof 1886), Secs. 
8(b), 12, 29—Rules —Setilemeni Manual, Appendix E — Patta, contain- 
ing forfetiure clause —ÁAcquisition of right of landkolder, tf depends on 
the length of possession — Party, when contract himzsel/ eut of his rights 


~Forfeiture clause, illegal and ulira vires ~Right, extinguishment - 


af—Registration Act (Ill o/ 1877), Sec, 17 —Eslophel against statute— 
Deed wid ín part and rest severable— Estoppel, if applicable to part 
which is good — Deed execuisd in contravention of statute—Pure ques- 
Hen of law, ifcan be raised for first time in appeal. 

The acquisition of the rights of a landholder under the Assam and Revenue 
Regulation, 1886, is not dependent on the length of possession under 
the lease but on the lessee's holding under a lease which ls given fora 
tecm of 10 years. Sectlon 8, Clause (b) of the sald Regulation does not 
mako It obligatory oa the lessee to occupy the land for 10 years beíore 
be can acquire the status of a izndholder. 

In order to show that a party has coatracted himself out of his. rights and 
surrendered what he had already acquired with reference to the property 
the valno of which exceeds Re. 1c0o, the transaction must be evidenced 
by a registered document having regard to the provisions of section 17 
of the Registration Act. 

Befare it can be asserted that the party has contracted himself out of his 
rights some express declaration on tne pert of the party abandoning 
bis rights must ba forthcoming. 

As there can be no estoppel against the staiute, it is permissible for a 
party to say that he is not bound by a term, which ls In contravention 
of the statute. 

If a deed is vold in part only and the rest be severable, estcppel may arise 
from the part which is good. This iz an exception. to the general rule 
that where a deed bas been executed in contravention of a statute the 
law of estoppel does not apply. 

A pure question of law, which is not dependent on any disputed facte, can 
be raised for the first time In appeal, 

There was a sotilement of two estates with the plaintiffs in 1888 for a 
period of B years commencing from 1298 B. S. on the 2md July, 1883. 
The lands which were settled belonged to the Government and were in 
possession of the Government, Before the terms of the lease expired a 
re-settlament of the lands in the two estates was made for 10 years, that 
is from the year 1894 to 1g04 or 1500 to 1310 B. S. A third settle- 
ment by a potia which practically amalgamated the two preriouns pottas 
was made atthe same rate of land revenus foc & period of a0 years, 
that: is from 1902 to 1922. When thb last lease was actually being 
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Settlement -(Coxid.). 
granted a form was issued which was really applicable toa settlement 
in respect of the lands of which the Government was proprietor and 
over which no person had the right of a proprietor, landholder or 
atttlament-holder as described in Section 12 of the Assam Land and 
Revenue Reguhtlon, 1886, but a printed form waa used and by reason 
of certain notification of the year 1¢01 certain amendments were made 
ln the form and Jn the rules made under Sections 12 and 29 of the sald 
Regulation of 1886. Clause (7) in its amended form in Appendix E to 
the Settlement Manual was to the following effect :—'On the expira- 
{lon of the term of this lease any excess area of waste and fallow 
land over and above the cultivated aren of your holding .will be 
Hable to be resumed by Government, should it seem advisable and may 
ba settled with others or be dealt with in any othe way that Govern- 
ment miy then deem proper." This amended form was introduced by 
the notification which was published in the Assam Garette on the 15th 
July, 1901. Oa theexpiry of the term of the third settlement the 
Government purported to resume such portion. of the lands which they 
were entitled to resume in view of Clause (7) of the lease. In Novem- 
ber, 1926, the Governor in Counctl decided that in the Interest of the 
development of the area the resumption clause should be enforced and 
that the waste and fallow land over and above one-fifth of the cult. 
vated area should be resumed by the Government and shou'd be made 
available for settlement. On the 18th July, 1937, the plaintiffs 
instituted the present sult for declarations that the Government had no 
right to resume any portion of tha lands or to settle the same after 
resumption with aoy other third person and fora further declaration 
that the plaintiffs had the status of the landholder in respect of the 
lands of the potta in suit within the meaning of Assam Land aad 
Revenue Regulation, 1826. 

Held, that the plaintiffa had the status of the landholdec in respect of the 
lands ol the potta In sult within the meaning of Section F, Clause (b) of 
the Assam Land and Revenue Regulation of 1811. 

That the Government could not take away at the time of re-settlement in 
1602 the status which the plaintiffs bad acquired under the settlement 
of 1894 and the previous settlement and that the condition referred to In 
Clause (7) of the potta which the Government Inserted at the time of 
settlement could not be legally inserted therein. 

That notwithstanding the insertion of such a condition inasrcuch as the 
plaintiffs had acquired the status of a landholder in respect of the whole 
of the lands such condition could not be legally affective and that the 
Government was not legally entitled to enforce the said condition against 
the plaintiffs, 

That the plaintiffs did not surrender their right of landholders having 
permanent, heritable and transferable rights for use and occupatioa of 
the lands comprising the two estates by acozptance of potta containing 
the forfalture clanss In Clause (7). 
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Settlement —(Ceont d.) 

That the order of the Governor in Council enforclog Clause (7) of tha 
potta, resuming the waste and fallow lands was Invalid and not binding 
on the plaintiffs. Krishna Prosad Roy Chaudhuri v. The Secre- 
tary of State tor India in Council 

Manual, Appendix E~—Printed cee ver eras in—Rules 
made under Secs. 12 and 29 of Assam Land and Revenue Regulation — 
Clause (7) of amended form—~Patta  coatalning forfeiture clause — Land- 
holder acquiring right under Sec. 8 (b), If bound ; see Settlement d 

Sikh Gurdwaras Act, 1925, Sec. 12 (9)~Tribunal given the same powers 
as are vested in a Court by the Code of Civil Procedure; see 
Practice 


deii ru, mme iiri RR. 


nbi 








,1925, Sec. 16—Questions which may come for 
decision before a tribunal appointed under the Sikh Gurdwaras Act; 
tse Practice vee aa 
—, 1625, Sec. 16 (a) cl (rit}—Inatitution established for 
use by Slkhs for the purpose of public worship—Burden of proof; see 











Practice nse ine 
— ——— , 1925 Sec. 16 (2) cl. (iii) —Proof, nature of; see 
Practice T 





— — —, 1925, Sec. 16 (2) cl. (lii), scope of — Proof of user 
of public worship predominantly by Sikhs—Jostitution used for worship 
by Sikhs; see Practice - 


Sonthal Parganas Justice Regulation, Sec. E epilation of ‘trial’ of 


suits, includes all the essential matters governing the hearing of a cause, 
including the preliminary matter of ths competence of the Ccurt to 
entertain it ; see Jurisdiction is 
Sonthal Parganas Settlement Regulation, Secs. 5 Sub-sectlon (1) me 
SA Sub-Sectlon (1) Include a Civil Court established in the District of 
Gaya ; see farisdiction 
Sonthal Parganas Regulation (III of 1872), Sec. så Sub. section T 
empowers the Settlement Officer to transfer a case to a competent Civil 
Court established under the Bengal, Agra and Assam Civil Courts Act, 
1587 ; see Jurisdiction T xis 
Sonthal Parganas Settlement Regulation, Sec. 6—Allowance of 
interest oo the decretal amount does not contravene ; ses Damdupat, 
rule of ase - 
————— , Sec. 6—Suit by mortgages 
—Interest pendente liteDomaln of contract; see Damdupat, 
rule of 














, Sec. 6, has no application, 
when the matter comes to the domain of judgment, that is, after the 
explry of the period of grace in mortgage suit— Civil Procedure Code, 

Sec. 24 then applles ; ses Damdupat, rule of me 
Special leave to appeal to Privy Council—Ruleg of the Rules for the ad- 
ministration of civil justice made pursuant to Scheduled Districts Act, 
1874, enabllag the Local Goveroment to constitute sro hac vice tho 
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Special —(Conta ). 


Board of Reverue a Court of second appeal with full appella'e jurisdic- 
tion ; ses Practice T wee 
Magistrate appointed under section 24 of the Bengal Suppression of 
Terrorist Outrages Act, if can tender pardon under section 307 of the 
Code of Criminal Procedure ; see Approver m ues 
Specific psrformance—Contract Act (IX of 1872), Secs 2 (a), 7,167, 198 
— Prepesal — Acceptance — Ratification—Burden of roof — Payment of 
earnest money—Prima facie (roof - Bast evidence Non-frodnction of 
Fama-kharach book— Ratification going before — Aphrecictlom of evi- 
dence by primary Cow t, when discarded by appellate Court. 

On the 24th January, 1950, the plaintiff wrote to defendant No 1 to the 
following effect:—"I hear tbatayou would sell your house In Raja 
Bahadur's Haveli at Barisal and that some one would come here’’ on 
the 20th January, 1970, "and settle the terms thereof,........1 am ready 
to purchase that house, I hope that the terms of sale may not be 
settled without Informing me...... ". In answer defendant No. 1 stated 
In the post card ‘Yes, I shall sell portion of the Raja Bahaduc's Haveli 
that I now have. I bave got an offer up to Rs. 6500. I intend to have 
Rs. 7000, If you are willing to have it, write to F to this address......... 
Asa matter of fact nothing short of Rs. 6coo, the offer 1 bave already 
got, will do, be it whatever fn excess. Two or three persons have offered 
that price" : 

Held, that this was an offer or rather proposal within the meaning of 
Section 2 (4) of the Indian Contract Act, as the defendant No. 1 by 
his letter signified his willingness to sell a portion of tbe Raja Bahadur's 
Haveli for a sum of Rs 7000 and communicated his williogness to sell 
for Rs 7000. 

The barden of proving the payment of earnest money was on the plain- 
(iff. As the plaintiff had discharged the burden by prima facis proof, 
it was open to the defendant No. 1 to rebut that proof by production 
of the best evidence, such as production of Jama-kbarach bcoks. As 
they were not produced unfavourable inference was drawn agalnst 
defendant No. 1, having regard to the admission made by defen- 
dant's agent. 

' When it was stated in the post caid that the Intending purchaser would hava 
to write to F it did not exclude the case where the Intendiog purchaser 
instead of writing to F put himself into communication with F and that 
was exactly what the Intending purchaser did. Hence there was no con- 
travention of Section 7 of the Indian Contract Act so as to render the 
contract not binding upon defendant No. 1. 

Even ff it be considered as did not amount to contract, the Panza on was 
ratified by defen dant No. 1. 

“To constitute a binding adoption of acts a priori unanthorired these 
conditions must exist; (r) the acts must have been done for and In the 
name of the supposed principal and (3) there must be full knowledge of 
what those acts were, or such an unqualified adoption that the inforenoe 


e 


307 
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Specific —(Conid.). 
may properly be drawn that the principal intended to teke upon himselt 
the responsibility for such acts, whatever they were." “Where the 
supposed ratification relates to acts as to which there is no pretence of 
any apriori authority, where it is nota question merely of excers of 
authority, full knowledge of the facts and unequivocal adoption after such 
knowledge must bs proved or, In the alternative, the circumstances of the 
alleged ratification must be such asto warrant the clear inference that 
the principal was adopting the supposed agent’s act, whatever they were 
or however culpable they were”. 

Ratification relates back to the time of inception of the transaction and has 
a complete retroactive effloacy. 

Where the imsue isa simple one the appellate Court should not very 
lightly discard the appreciation of evidence made by the tria] Court 
which bad the opportunity of seeing the witnesses, hearing them and 
watching thelr demeanour. 

In the present case as the welght of the admitted documefts la evidence or 
the documents In evidence which were proved, was so great that ihe 
Kppellate Court differed from the estimate of evidence by the primary 
Court. Surendra Nath Roy s. Kedar Nath Bose ie S 

Statute, construction of — Reference to Dictionary ; see Jurisdiction T 

————, Interpretation of— Ordinary meaning of language employed— 

Words of limitation not to b»imported to explain the intenilon ; sev 


Interest MEN 


Submission, voluntary, to the ETTA of Court— Non- lient defendant 
appearing in foreign Court, pleading want of jurisdiction and pleadiog on 
the merits of the case ; see Forelgo judgment eae 

Sub-soll, rigat to- Public having a rigkt of- way over the dandis er 
belonging to the plaintif —Bengal Municipal Act (IU B. C. ef 1854, as 
amended by Act IV of 1894), Section 30— Bengal Municipal Act (XV 
of 1932), See. 95. 

Under section 30 of the Beni Municipal Act (IH B. C, of 1884) as 
amended by section 2a of Act IV B. C. of 1891,.a road including its 
sub-soll, vests In the Municipal Commissioners, jf the public have a right 
of way over the road, l 

The word “and” connecting phrases “not belng property’ and “not 
being maintained by Government or at the public expense" la section zo 
of the Bengal Municipal Act of 1894 must be taken distributively and 
not collectively, 

The case of Chairman, Howrak Municipality v. Harides Dutta was 
rightly decided In so far as it held that roads over which the public had 
a right of way, if they were not private property, vest in the Municipa- 

- lity under section 30 of the Beogal Municipal Act (II of 1884) as amen- 
ded by Bengal Act IV of 1894, and was correctly decided in so far as it 
is a decision on the question of construction of section 30 of the Bengal 
Municipal Act of 1884, | 


Held by Fach ‘and S, K. Ghose Jj. ‘that the case of Chairman, Howrah 
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Sub-soll—(Conéd.)}. 
Afuntcipality v. Haridas Dutta was wrongly declded in so far as it 
held that “a road within the meaning of section 6 cl. (13) of the Act, that 
ls, a road over which the public havea right to go” does not vest in 
the Municipality under section 30 of the Act. 


Per Jach, J: The discussion is somewhat academic for section co of the 
Bengal Municipal Act (III of 1884 as amended by Bengal Act IV of — 


1894) Is no longer of any practical importance, since there can be no 
question that under section 95 of the Munktipal Act, 1932, all roads Io 
a Municipality over which the public have a right of way now vest in 
the Commissioners, and if section 50 of the Act of 1884 as amended by 


Act of 1894 had been construed agalost the Municipality, the Munici: — 


pality could immediately bring a suit under the existing law and get a 
declaration that the land bad vested ín the Municipality In such a 
case tho law as now is, can be applied to Jessen litigation. 


Per Afnkerji, D. N. Milter and Patterson, ]]. Section gs of the Bengal 
Municipal Act (XV of 1932) has not made any substantial chango 
in the rights of the Municipality in such pathways as the Act purports 
to deal with, 


The plaintifs appellants In a sult instituted on 3rd November, 1930, 
' prayed for a declaration of their title to a strip of land beling a road 

connecting thelr Ghat with the Pithuria Ghat Road, which is a Muni- 
cipal road and also prayed for ijojunctlon oa the Municipal Commis- 
sloners restraining the latter from Interfering with their possession. The 
disputed piace of roadway was Included in the rent-free property of the 
plaintiffs but that the public in general and not the resideats of. the 
neighbourhoed only had a right of way over the strip of land in 
question, This nght was acquired by free and unintetrupted use 
for over a very Jong tiloe. There bad been no instance of any 
member of the public having aver been disallowed the use of the stip 
of land as road 1 . 

Held, that the road gaa road including the sub-soil was vested in and did 
beloog to the Commissioners under section 30 of the Bengal Mane) 
Act (III of 1884) as amended by section aa of Act IV of 1894. 


Held by Mukerji, ]. (D. N. Mitter and Patterson, IT. agreeing) that the - 


land, on the Bengal Municipal Act (XV of 1932) coming into force, 
vested In and come to belong to the Commissioners) even if it be 
assuméd that the repealed Act had not already produced any such effect, 
fer curiam: The Legislature by the Amending Act IV of 1894 included 
the soll along with the road in the vesting that takes place under section 
co of Act III of 1884. Nirode Chandra Maukherjee v. TROP 
Comnmntissioners of Kamarhati - 


Substantive law— Question as to whether a landlord or a tenant has a "t 


right. to hgve fair rent settled of a tenancy.; see Rent, enhance- 
ment of E ; ehu 116 
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Sult, maintainability of—Validity of final decree in a morigage tuii 
«rainsi a dead person — The Code of Cisil Procedure, (Act V of 1905)e 
O, XXXII, r. 3 (4)— Guardian appointed in contravention of—Dsty of 
Cour? guardian to communicate with minor amd Ais guardian ~ 
Maintainability of separate sutis for successive martgages on the same 
property. 


Where a final decree in a mortgage sult is made after the death of the 


defendant without effecting substitution of the heirs of the decensed, it 
is a nullity, 

If a Court guardian after taking proper steps fails to get instructions to 
defend the suit, it will not be wrong on his part not to contest the 


same. 
Separate and distinot suits for successive mortgages on the same property 
are mmintainable. Jonab AH Khan c. Satish Chandra Roy Ns 


| — restoration ef—Cods of Civil Procedure (Act V of 1908), Secs. 92 and 
03—Ths Public Suits Validation Act (XI of 1032), Secs, 3 and 3. 

A sult dismissed for defect In the sanction required by Section 93 of the 
Code of Civil Procedure, may be restored to file under the provisions of 
section 3 of the Public Suits Validation Act, 1932, and when so restored, 
It has to be proceeded with the trial, apart from any question of fresh 
consent of the Collector. Bhabatarn Chakravarty v. Ramini Das 
Mohunt eee or 

= by landlord to recover the balance of transfor fea, if malntalnable— 
Transfer fee deposited falling short of the proper amount dus. under 
section 26 E of tho Bengal Tenancy Act ; see Landlord, right of ae 

— by sucooeding trustee to recover the estate from alienos of Debutter 
property under permanent lees» or absolute allenation—Time, when 
begins to run ; sve‘Limitation ET eee 

a dismissed for defect in the sanction required by section 93 of tho Code 
of Civil Procedure, 1906, if can be restored to file—Public Validation Act, 
1932, Seo. 3eEffect of restoration ; ses Sult, restoration of... esi 

Büults, separate, for successive mortgages on same property, if maintainable ; 
see Sult, maintainability of M is 

wake fot suooessive mortgages on same property separate and distinct, if 
maintainable ; ese Sult, maintainability of T T 

Burrender-- Hindu mother—Lother inheriting her. son's extale—Deed of 
relinquishment, construction of —Transfer not a tramsfer of manage- 
n4 ni-—Absolule relinquishmeni in faweur of all the veversteners aliss 
af the dais of execution of docu mant-— Mashahara, meaning o/—Suit- 
alle maintenante—Complete seff-efacement~ Deed of family arrange- 
sie ?, 

A Hindu widow ora Hinds daughter or a Hindu mother represents the 


last male owner of an estate fully for some purposes and it will hot ba. 


right to describe her r'ght as» right of enjoying bef husbaod!s estate. 

The sürrendec by a Hindu mother, who bas inherited he: deceased son's 
property, must be in favour of all the reversioners for the time belng at 
the time of execution of deed of surrender 
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Surrender—(Conid ). 

One Madhusudhan Das died in 1865 Jearlog bim muviving his five sons 
A, D, C, D, and E and bis wife F Ono of the sons E died a low monthe 
after the death of Madhusudan on the ist October 1863 and under the 
Dayabhaga School of Hindu Law, E's one fth shara in the estaia of 
Madhusudan Das devolved on his mother F. A Will was eaecuted by 
Madhusudhan on the 34th Novembar, 1855. There was a provision in 
the sald Will by which the power of management of the estate left by 
Madhnsudan after Madbusudan’s death was giren tothe eldest son A. 
A according to the power was managing the properties forming part of 
the estate of Madhusudhan and other properties mentioned In the 
Schedule. 

Oo the 7th December, 1875 a Nibandbanpatrs was executed  betwoen 
the soos of Madhusndan except E who died in the meantime. 
In this Nibandhanpatra it was stated that they were ownersin equal 
shares of all the properties the movable and Immovable, which stood In 
the name of their father Madhusudan, In para 1 of the said document 
it was stated that each of the sons would get a sum of Rs. 400 per 
month from tho estate and that A wae to carry on the management and 
act as the Karta of the 16 apnas of the estate left by his father. The 
Karta was given the power to sell any useless movable or Immovable pro~ 
-perty of unprofitable nature with the consent of all the brothers. Tha 
Karta was to conduct law sola relating to the estate in bis own name 
after stating the names of three other brothers. 


On the 29th September, 1877, a Nadabinama was executed by F in favour 
of A as Karta of the joint family," There was recital in this document 
of the Will of Madhusudan more particularly of the fact that A the al- 
dest son being capable obtained a certiflcate from the Disirict Judge un- 
der Act XXVII of 18€0 according to tbe terms of the Wil and had been 
possessing, enjoying, managing and acting as Karta of all the movable 
and immovable properties left by Madhusudan. There was a forther state- 
ment that A and other brothers who were allve were the real heirs of 
Madhusudan Das, but according to the Hindu Sastras F was entitled to` a 
right of enjoying-her share In the estate left by her second son during her 
life-tims, There was a clause which ran as follows : “I having aecording- 
ly applied for obtaining a certificate under Act XXVII of 1860, In respect 
of that share, my application was rejected up to the High Court, and 
the properties have remained in your possession and enjoyment and 
under your management, Although, being a Pardanashin women of a 
respectable family, I was unable to carry on management, yat being led 
by the evil advice of mischievous persons, I at times expressed a desire 
for institoting a title suit in Court for the abere of the said deceased son 
snd thus cansed pain to the good heart of you, my son, born of my 
womb and as you are dissatisfied on account of that, I am in great 
voeasiness of mind." Then followed the clause by which she purported 
to give up the right of management which she had In respect of the 
phare left by the deceased son E la the properties mentioned In the docy- 
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ment as well as ın such properties to bs acquired la future with the profits 
thereof on condition of her getting a Mashahara or monthly allowance 
on and from the tims of execution of the document till the end of her 
life, at the rate of Rs. 150 at a Inmp pec month out of the share Jeft by 
the deceased son. The next clause was to the following effect: 
“Therefora being in full possession of tuy senses and oyt of my omn .. 
accord, | give up, by this Nadabi (release) whatever righty of enjoyment 
] have or had under the Shastras, in the share left hy the daceased son, 
On the aforesaid terms save and. except getting this fixed moathly 
allowance in respect of the share of the said deceased son, 1 shall never 
be entitled to fi'e any sult in Court, demanding any accounts, &c. for the. 
past and making any sort of claims, &c. foc the future.” ' 


A contemporaneous document namely, Ekrarnama was executed on the 
goth September, 1877 by A in favour of F. Tuwarda the end.of the 
document there was this recital “whereas, in father’s Will, there is pro- 
yision for maintaining you and the sisters so long as we aro capable, and 
whereas you have by a Nadabi renounced all claims and demands regard- 
Ing the enjoyment of the share left by the deceased brother E for your 
life, and have desired to receive a sum of Rs. 150 -in lump per month, 
from the present month until the end of your life, out of the share of 
the sald deceased brother, J, under the terms of the Wil] of my deceased 
father, and on the strength of my position as Karta of tho estate left by 
him, of my own accord and in full possession of my senses execute this 
Ekrarnama and provide that so long as you live, you shall get a sum of 
Rs. 150 in lump per month, out of the said share; you shall not be 
entitled ta give away or ssl] the same to any one. Myself or the persons 
acting as Karta afterwards shall pay up the said Dn to you every 

month. E 

F in 1883 brought a salt for monthly allowance T only against A but M 
against the other two sons of Madhusudan and the widow of another 
son, F lived for nearly 41 years after the execution of Nadabl and that 
during this long period she took up the position that she had nothing 
to do with E's estate and all that she was entitled to was the monthly 
allowance for which she from time tq time asserted her claim: . 

Held, that the Nadabl was a dena fide deed of surrender, that F got 
Rs.. 150 per moath as a sort of allowance or maintenance, and reserving 
such allowance she absolutely renounced her legitimate share In the estate 
of E. It was not a device to divide the estate b-tween the heirs and the’ 
reversloners for the time belog. 


That there was a surrender of F's entire mterest and not only merely a 
transfor of the right of mansgement to A. - 
That it was the Intention of F to surrender her rights in her son s estate Po 


That tbe deéd of Nadabl operated as an absolute rellngatahment of B's 
rights and that small ponn of the qeufroct ot the propries was , 
reperyed for ber,” 


- 
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$urrender—-- (Coni). 
] be word ‘Mashahara’ means monthly share of allowance ; but it has to ba 
read with the other facts of the case. 


_ That the amoont of Ra. 150 per month was a "eT maintenance having . 


regard to the value and income of the estate, 


That though oo the face of the document the deed of aiies 
appeared to be in favour of. A, it was really in favour of all the rever- 
sioners then living at the time of the execution of the document, A belng 
described as Karta and the intention was to transfer the interest of E!s 
estate In favour of A. 


That there was a complete self-effacement of the F's share which precluded 
her from asserting any further claim to the estate of her son. 


The execution of Nadabi and the Ekrarnama followed by the acceptance 


for nearly 41: yams of malntensnce under the terms of these documents 
amounted to a complete surrender by F of her interest in her son’s estate 
in favour of the entire body of reversioners. 


That the deed was a deed of family arrangement. The settlement of 
doubtful right was a sufficient consideration to support the family 
arrangement. Sm. Radharani Dasya v. $m. Brindarani Dasya... 

Surrender by Hindu mother —Boxa fide deed- Surrender in favour of the 
then reveraloners — Reservation of suitable maintenanoe ; ses Surrender ... 
———— by Hindu mother must be in favour of all the reversioners for 
the time being at the time of execution. of deed of surrender |: see 
Surrender : MT ses 
Tauliatnamah, construction seris EE prescribing course of 
succession to the Mutwalligbip —'Legal heirs such as sons and grand- 
sons etc’, if restricts the meaning of "legal heirs’ to the male lineal 


descendants; see Waki 7 T 
Tax, how levied under the Income Tax Act, 1922- Partacrahip frm; see 
Income Tax T un 


— —, how levied under the Income-Tax Act, 192a— Partnership firm - Indl. 


l'AGE, 


- 
— 


573 


vidual partner chargeable on his share of the firm’s profit regardless of . 


all questions whether he actually receives it as income paid to him or 
whether under the articles of partnership he Is entitled to draw it ont; 
: see Incore Tax en oes 
Taxation of coste—Fees of legal practitioner to be mentioned In his certi- 
ficate; only the fea actually recieved by him; see Professional 
misconduct $ sid ave 


Tenancy, false descriptioa of, if affects the transfer of title ; see Umm. " 


holding er i 
—— -- , if an agricultural one Lease for dwelling and resideatial purposes 
-Major portion of land used for cultivation purpose; see Land 
acquisi.ion oes sas 
-, from month to moath--Clause, if affects the fenancy—Clause 





that the tenant is not to receive any compensation if the’ acquisition: 


js made by Government or Municipality ; see Land acquisition 
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Tenancy governed by Transfer of Property Act and not by Bengal Tenancy 
AcL-—Lease far dwelling and residential purpose—Major portion of land 


used for cultivation purpose ; sev Land acquisition bee nes 
Term, if binding —Term in contiavention uf statuto ; tse Settle meot 2 
In contraventioa of statute, if binding + see Settlement ... Pues 





Territorial legisiitlon, if can give jurisdiction — Recognitlon by foreign 
Court -l'oreigner owing no allegiance or obsdience to the Power so 


legisiating ; see Foreign Judgment T i 
The Bengal Money-Lenders Act, provisions of, are more advantageous 
to the borrowers than the Usurlous Loans Act; see Interest ... vii 


Transaction, if constitutes sale—Sale in exscution of mortgage decree— 
Mortgagee acction-purchaser—Mortgagee depositing the balance of 
purchase money —Minor mortgagor compromising with the mortgagse 
-—Terms of compromise enabling the minor mortgagor to get a con- 
veyanoe of the proportionate part of the property purchased by mort- 
page at Conrt sale corresponding to amount dsposited by mortgages 
--Application to the Court confirming the sale to sanction tho com- 
promise—Sale confirmed and compromise sanctioned; see Court 


à gale een ect 
Transaction nota loan, but deposit payab:e on demand —-Reclept coupled 
with promise to pay ; ete Deposit reciept ii ess 


Transfer fee, balance of, suit by landlord to recover, tf malntalnable— 
Transfer deposited falling shart of the proper amount due under section 


26 E of the Bengal Tenancy Act; see Landlord, right of ... oes 
ems foe, evasion of payment of, by allegation of consangutneous rela- 
tionship~-Transfer fee, how realisod ; see Landlord's fee... ova 


feo, how can be realised —Evasion of payment of transfer fee by 
allegation of consanguineous relationship ; see Landlord's fee sse 
— — -- — Of decrees for execution — Provision af Civil Proosdure Code, where 
applicable ; see Foreign judgment " i 
Transter of Property Act, Seo. 3—Due atlestation—Witnesses signing 
the mortgage deed in the presence of the execntant—Purdsnashin 
executant— Whether a witness signs his name in the-presencs of the 
executant isin each case a question requiring full consideration of the 
whole clrcamstanoes ; ses Mortgage iii 

—, Seo. $5 (4) (b) —Seller entitled tà a obarfe 
upon the properiy in the hands of the purchaser for the amount of the 

_ purchase money and for Interest thereon ; see Court salo — ... x 
Transferee, lf can impugo tbe character of the transaction—T ransferee 
accepting the right, title and interest of the transferor at the Court sale ; 


[ umen. d 














ste Court sale M ee 
Tribunal appointed under the Sikh Gerdwaras Áct--Questions which may 
come for declsion ; see Practice d 


~ 


Trustees, succeeding, sult by, to recover the estate from allenee of Debutter : 


property under permanent lease or absolute alienation—Time, when 
:- begins to run ; ere Limitation e "m 
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Vendor's lien for unpaid purchases money—Constitutlog charge oa the 
property sold--Charge enforced by sale of the property ; see Court 
sale j 
Verdict of jury, when can be set aside ; sae Reference es — 
Voluntary submission to the jurisdiction .of Court~-Nor-resident defendant 
appearing in foreign Court, pleading want of jurisdiction and pleading on 
the merits of the cass; see Foreign judgment T n 
Wakt by a Mahomedan lady -Tauliainsmak ecocutyd prescribing courts of 
succession to the — Mitwalliship for the wakf—Hxpreestom used in 
Teukainamah “en your death rour legal heirs such as sons aud yrand- 
sons shall become Kutwallis”—Meaning of—Vhether excludes heirs 
im the female line—Costs of the suit for removal of Xulmalii —If 
payable out of the estate, whan suit is bona fide, 
Where a Mabomedan lady created a wakf, bullit a mosque and for defray- 


es a++ 


ing the expenses of the mosque and also for certain other religious and . 


charitable purposes dedicated all her properties and constituted herself 
as the first Mutwalli and thereafter she executed a Tawllatnamak by 
which amongst other provisions sho laid down a course of succession 
to the mutwalliship and directed that on het death two persons— one a 
foster son of the lady and the olher a son of the daughter of the lady's 
husband— would be mutwallis and it was further said in the Taullat- 
namah: "Oa your death your legal heirs such us sons and grandsons 
etc. shall become Mutwallis In the office of thelr respective predecessora 
and shall get the sald filmed remuneration. So long as the said legal 
heirs are alive other persons shall not be (appointed) Mutwallis in your 
place." 3 

field, with regard to the questlon as to who were entitled to the office of 
Mutwall under the terms of the Tauliatnamab, that there 13 not müch 
distinction In Mahomedan Law between males and females on the 
question of heirship and certainly none ln the matter of appointment to 
the ofico of Mutwall! ; and indeed the lady having expressly appointed 
& son of adanghter of ber husband must be taken to hare bad no 
particular aversion to provide tbe mutwalliship for any of tho legal helts 
of any of these persons irrespective of the question as to whether they 
were descendants In the male or in the female lino. The passage “legal 
heirs such as sons and grandsons, etc," could not reasonably be construed 
as restricting the meaning of the expression “legal heirs" to the malo 
lineal descendants, but the expression "sons ond grandsons, etc." was 
only illustrative of tho expression “legal heirs." 


Held, furthers on the question as to whether the Ccurt below was right in 
tefusing the plaintiffs the costs out of the funds of tho cotate, that the 
suit being a boxe fide one dod that after a protractcd pruveeding the 
alkgations of the plilntifa having been sutstantlaled it was only propor 
that the plaintiffa should have all thelr coats out of the funds of the 
esteto. Wares AH +. Shoikh Samsaddin ne 

Way-leave, perpctsal—Agreement cannot be Inferred as a matter of Impli- 
cation, me License 


eee 
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Will—Conditional bequesst—Ambigueus werds in Will—Burden of proof— ] 
Waste and misappropriation by execulor-—Stuit for administration of 
estate- Rendering of accounts. i 
-In the case of use of ambiguous words by thea testator in the Will, which 
do not clearly indicate whether a condition precedent or a condition ` 
subsequent Is Intended, the Court will lean towards the latter. 
After the legates had established a case of waste and misappropriation by 
the executor, the latter can be asked to render accounts, Srimati / 
Dayamoyeo Dassys +. Jatindra Chandra Das ns 224 
Witnesses, credibility of ~Test ; see Evidence ` ane 42 
signing the mortgage deed in the presence of the exeoutant— 
Purdanashin executant—Requíires full consideration of the whole cir- 
cumstances as to whether the witness signs his name In the presence of 
the executant : ses Mortgage Sik 
Zemindar, when bound to recognise the transferee of Patnidar—Putnil agus 
lation, Sec. 135] ; see Contribution, suit for e 287 
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REVIEWS 
The Opium Act and the Bengal Opium Smoking Act— 
By Krishna Mohan Bhattacharyya, af. 4., B.r., pleader, and 


published by the Eastern Law House, Law Publishers, r5 College 
Square, Calcutta, ani Ed. 1935, Price Ra. 2-80. 


In this small handy volume, the learned author has attempted 
to collate all the necessary’ and useful informations and the relevant 
case-law in order to help the understanding of the different provi- 
sions of the Opium Act, (I of 1878) and the Bengal Opium Smok- 
ing Act (X of 1932). Most of our legal writers direct their attention 
to the annotation of the more important statutes with the-result that 
the minor statutes generally go unattended, and this is so because 
there are no sufficient inducements to the authors to take up the 
humbler Jobs, however useful they may be from the point of view of 
the legal profession, Therefore, it seems, that special encourage 
ment is due to all those learned gentlemen who specialise in the 
study of the minor statutes and give the benefit of their special 
study to the legal profession, irrespective of any consideration for 
personal gains. Mr. Bhattacharyya must have earned the gratitude 
of the entire legal profession for the services he has rendered by 
bringing out this tiny volume onthe law relating to the narcotic 
poppy products. The first Edition of the book was published in 
1931 and within the short compass of the last four years, he has 
been able to bring out its second edition. This fact alone must 
bespeak the immense popularity or appreciation that his book has 
won for itself Since the publication of the first Edition ceftain 
important changes have been introduced into this law and they 
have all been duly noted in the book ad for. Even the local Acta 
by way of amendments of the general statute have not escaped 
the vigilance of the learned author, There is an exhaustive treat- 
ment of the case-law judiciously distributed under appropriate 
headings and the more important decisions have been given their 
due share of attention, The learned author has done his part of the 
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work creditably well and it now remains for the legal profession 
to offer a suitable response to bis natural expectations, all likely 
impediments in that direction having already been removed in 
advance by extréme moderation of the price of the publication. 


Indian SAID Law by Walter Russel Donough, at. A., Ninth 
Edition revised’ by Kaikhosru, J. Rustomji, Barrister-at-law, 
published by Messrs, Butterworth & Co. (India) Ltd, Avenue 
House, Calcutta, 1935. 

This book has faithfully served the legal profession for & con- 
siderable length of time and is quite familiar to almost each indivi- 
dual lawyer and therefore its reappearance in an up-to-date form 
after a certain number of yearsis sure to be hailed with joy by 
every practitioner who may have something to do with the stamp 
law. This time, too, the revision wcrk of the book has been done 
by Mr. Rustomjee, whose association with it isa guarantee for its 
efficient execution. The book is so frequently used by the members 
of the legal profession in all its branches that any attempt to dissect 
it on the reviewer's table will practically be an uncalled-for job and 
the best course that a reviewer can adopt in relation to it is to leave 
it alone after à bare announcement of its publication. Mr. Rustomji 
himself has drawn the attention of the readers of his book in its 
preface to some of the particular matters which are worthy of special 
notice and we bere simply invite reference to the same without any 
comment on our part. Of late, a question has often been agitated 
before our Courts as to whether on the failure of a promissory note 
asa piece of evidence by reason of non-payment of the stamp duty, 
a suit can be maintained for recovery of the amount of the loan on 
the basis of the original consideration. Different views have been 
taken by different judges and thelearned editor of the book has 
taken great pains over them, So far as the Calcutta High Court is 
concerned tbe trend of modern recent decisions is to permit such a 
suit even if the promissory note fails, and the reason assigned in 
support of this view is that in a loan there isan implied promise 
to pay, which itself can furnish a cause "of action apart from the 
pro-note. This view however overlooks the fact that after the 
execution of the pro-note the implied promise merges into an express 
contract or is replaced thereby or the same is discharged and the 
loan repaid by the note, good, bad or indiflerent and thereafter any 
resort to the implied promise, which becomes extinct, in derogation 
of the written contract is contrary to all rules of evidence and the 
parties affected ought to be pinned down to their bargain. This view 
may be extremely technical and contrary to equitable principles but, 
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there is no help for it because equity is powerless as against law. 
However the matter has now practically been settled and become a 
sare decisis, and will continue to be so till the Legislature inter 
venes to enforce their express mandate, whittled down for the time 
being out of partiality for equity. The book is teeming with 
instructive notes on many such important matters, and will prove a 
valuable adjunct to every library. The get-up of the book is quite 
in keeping with its merit. 


NEW ENACTMENTS, 
BENGAL ACT II OF 1936. 


The Calcutta Municipal (Second Amendment) Act, 1935. 
[Published in the Calcutta Gacette of the 50th January, 1936. ] 


An Ad further to amend the Calcutta Municipal Ad, 1923. 


Waereas it is expedient further to amend the Calcutta Muni TIE 
cipal Act, 1923, in the manner hereinafter appearing ; of 1923. 


It is hereby enacted as follows :— 


1. "This Act may be called the Calcutta Municipal (Second Short title, 
Amendment) Act, 1935. ; 
2. In section az of the Calcutta Municipal Act, 1923,— Avsandoent Ok ese: 


(a) after clause (a) of sub-section (1) the following clause shall rive Kec 
be inserted, namely :— / 

' (aa) Being or having been a person who keeps for use a motor 
vehicle for carrying passengers which is liable to the tax under the 
Bengal Motor Vehicles Tax Act, 1532, has paid to the Local Ben, Act I of 1932. 
Govetnment a sum not less than twelve rupees in respect of 
such tax: 

Provided that such payment has been made during and in 
respect of the year (or portion of the year) last preceding the year 
in which the election is held ; or” and 

(3) in sub-section (2) after the word, brackets and letter 
“ clauses (a)" the brackets and letters “(aa)”, shall be inserted. 

3. Notwithstanding anytbing contained in the Calcutta Muni- Seis 
cipal Act, 1923, or the rules made thereunder, the provisions of fx general election 
this Act shall apply to the general election to be held under the, t° be held in 1936. 
Calcutta Municipal Act, 1923, in the year 1936 and the Local 
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Amendment of 
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Government mày issue such orders as it may consider necessary to 
give effect to the provisions of this section. 

Notes -—Unier the Bengal Motor Vehicles Tax Act, 1932, 
motor vehicles are no longer liable ta the payment of any tax to the 
Calcutta Corporation. The result was that the franchise which had 
been enjoyed under section 20(1) (a) of the Calcutta Municipal Act, 
by evary owner or person in charge of a motor vehicle used for the 
conveyance of human beings and who had paid directly to the 


"Corporation, a sum not less than twelve rupees as tax for such a 


motor vehicle, was abolished. The present Act, by amending 
section 20 of the Calcutta Municipal Act, III of 1923 (B. C.) 
restores that franchise with effect from the election held in 1936. 


^ 





BENGAL ACT I OF 1936 
The Court-fees (Bengal Third Amendment) Act, 1935. 
[Published in the Calcutta Gasette of the 6th February, 1936.] 
An Ad to amsnd the Court-fees (Bengal Amendment) Act, 1935. 
WHEREAS it is expedient to amend the Court-fees (Bengal 


. Amendment) Act, 1935, in the manner hereinafter appearing ; 


AND WHEREAS the previous sanction of the Governor-General 
has been obtained under sub-section (3) of section 80A of the 
Government of India Act to the passing of this Act ; 

It is hereby enacted ag follows :— 


1. This Act may be called the Court-fees (Bengal Third 
Amendment) Act, 1935. 


,2. In sub-section (2) of section 6 of the Court-fees (Bengal 
Amendment) Act, ,1933 (hereinafter referred to as the said Act), 
in new sub-section (2), for the words beginning with “ subject to the 
following conditions? and ending with "fixed by the Court” the 
following shall be substituted, namely :— 

“ Subject to the condition that the plaint or memorandum of 
appeal'shall be rejected unless the plaintiff or appellant, as the case 
may be, pays to the Court within a time to be fixed by the Court 
such reasonable sum on account of court-fees as the Court may 
direct. 

3. In section 8 of the said Act, in subsection (r) of new 
section 8B, for the words “as soon as may be after the registration 


ofthe plaint or memorandum of appeal” the following shall be 
substituted, namely :— 
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“ On the date fixed for the appearance of the opposite party or 
as soon as may be thereafter. P 


Notes -—By the Court Fees (Bengal Amendment) Act, VII of 


1935, a new sub-section, viz, sub-section (2) was added to 
section 6 of the Court Fees Act. This sub-section provides that a 
plaint or memorandum of appeal shall not be registered unless 
the plaintiff or appellant has, before such date as the Court may 
have fixed, paid to the Court such reasonable sum on account of 
court-fees as the Court may direct. This provision introduced 
complications in the settled procedure as to registration which was 
to register a plaint as soon as it was received. The requirement as 
to registration introduced by, sub-section (2) of section 6 has no 
practical significance and has therefore been deleted by the present 
Act. A consequential amendment has been made in section 8B 
which is a new section added by Act VII of 1935 (B. C.). 





BENGAL ACT III OF 1936. 


The Bengal Land Registration (Amendment) Act, 1935. 
[Published in the Calcutta Garetts of the 15th February, 1936.) 
An Act further to amend the Land Registration Act, 1876. 
Whereas it is expedient further to amend the Land Registra- 


tion Act, 1876, in the manner hereinafter appearing ; 
It is hereby enacted as follows :— 


ri. This Act may be called the Bengal Land Registration. 


(Amendment) Act, 1935. 

2. For the proviso to section 38 of the Land Registration 
Act, 1876 (hereinafter referred to as the said Act), the following 
provisd shall be substituted, namely :— 

"Provided that, except when changes are made in the general 
register of revenue-paying lands or inthe awsatPar register in 
order to bring the entries in these registers. into accordance with 
a record-ofrights finally published under the provisions of the 
Bengal Tenancy Act, 1885, notice shall be given to the recorded 
proprietors and managers of any estate or revenue-free property 
before any change is made in any way affecting such estate or 
property, and to every person whose name the Collector is about 
to register as proprietor or manager of any estate-or revenue- 
free property, before such registration is effected; and any 
objections which may be made to the proposed change or registra- 
tion shall be duly considered by the Collector before he orders such 
change or registration to be made.” ) 


of 


Ben. Act VH of 
1876, 
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' 3. The second paragraph of section 78 of the said Act shall’ be 
omitted. 

Notes -—After the record-of-rights had been finally published 
revised jurisdiction lists were drawn up to act as an index to the 
village maps and new registers in the forms prescribed in the 
Land Registration Manual for the Collector's Registers A and 
C were prepared in the Settlement offices. It has been found 
convenient to use these repisters in the collectorate instead of 
the out-of dnte registers preparcd years ago but this could not 
be done without issuing notices to every co-sharer in a revenue 
paying or revenue free estate. By the present Act, section 38 
of the Land Registration Act, VII of 1876 (B. C.) has been 
amended so as to avoid the expenses of issuing notices to every 
landlord about changes in the Register which have no effect on his 
interest in the estate as recarded in Register D. 

It also omits the second paragraph of section 78 of the Land 
Registration Aet. a8 this paragraph is. universal ignored in 
practice, 


BENGAL ACT 1V OF 1938. 
The Bengal Wakf (Amendment) Act, 1935. 
[Published in the Calcu##a Gasetie of the 20th February, 1996.) 


An ad to amend the Bengal Wakf Act, 1934. 


Whereas it is expedient toamend the Bengal Wakf Act, 1934, 
in the manner hereinafter appearing ; 

And whereas the previous sanction of the Governor General 
has been obtained under sub-section (3) of section BoA of the 
Government of India Act to the passing of this Act ; 

It is hereby enacted as follows :— 

.1. This Act may be called the Bengal Wakf oaa 
Act, 1935. 

3, In.sub-clause (a) of clause (1) of section 27 of the Bengal 
Wakf Act, 1934 (hereinafter referred to as the said Act), after the 
word “investigating” the words “and determining” shall be 
inserted. 

3. After section 46 of the said Act the ure section shall 
be inserted, namely :— 

"46A. Any question whether a particular property is wakf 
property or not or whether a wakf is wakf-al-a-aulad or not shall 
be decided by-the Commissioner whose decision, unless revoked 
or modified by & competent Court, shall be final, and any decision 
of any such question made before or after the commencement 


g 
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of the Bengal Wakf (Amendment) Act, 1935, by & person appointed 
.by the Local Government under sub-section (1) of section 2 of 
‘this Act shall be deemed to bave been made by the Commissioner 
under this section." 
4. Insection 93 ofthe said Act, for the words "twelve months" Amendment of 
the words "two years? shall be substituted. NOE 


Notes :-—The Bengal Wakf Act, XIII of 1934 does not state 
who shall decide, whether a particular property is a wakf or 
not, or whether a wakf isa wakf-al-al-aulad or not. "This defect 
is remedied by the present Act by adding a new section viz, section 
43 Ato the Bengal Wakf Act, 1934. 


Section 93 of the Bengal Wakf Act, 1934 empowers the Local 
Government to remove unforeseen difficulties within 12 months 
from the date on which the Act in whole or in part first came 
into force. The Act came into force in part in December, 1934, 
only for the purposes of the survey contemplated in Section 
a. Asuníoreseen difficulties may arise when the whole Act is 
enforced, the present Act, extends the period from twelve months 
to two years by amending Section 93. 


NOTES OF CASES. 


Sabiri Begam v. Radha Kishan. PHA 

Cross-objection by one respondent against a Corespondent—Effed IL R. 57. All. 580. 

thereof, if successful, mot adverse to the appellant — Cross-obfection, 

tf permissible. 

Sabiri Begum ss a defendant respondent filed against another 
respondent a cross-objection proceeding on the same grounds as 
those in the appeal. 

Held (ger Niamat+sllah and Collister JJ.) that under Order 41 
Rule 22, C. P. C, Crossobjection by one respondent against a 
co-respondent where the effect thereof, if successful, could not be 
adverse to the appellant would not be permitted. 
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Ishwar Dayal v. Anna Saheb. 


Mortgage suit— Prayer for the sale of the mortgaged property subject 
to a prior mortgage~~Coust-jes payable. 

Plaintiff sued on a puisue mortgage alleging at the time the 
existence of a prior mortgage thereon. Hoe prayed for the sale of 
the mortgaged property subject to that charge. Question arose 
as to the Court-fee to be paid on such a plaint. 

Held (gar. Niíamat-ullah and Alisop, JI.) that plaintiff need pay 
Court-fee ad valorem: for the puisne mortgage and another fee of 
Rs. 10 only inasmuch as his prayer that the mortgaged property 
be sold subject to the prior encumbrance amounted to a declara- 
tion in respect thereof. 


Ram Nath v. Chiranji Lal. 


Mitakshara joint family Money borrowed by the father for payment 
of loan in connection with business not strictly ancestral Liability 
of the sons. ; 


In a Mitakshara joint family consisting of the father and sons, 
the father raised money on the mortgage of the family property, 
the loan partly feeding the ancestral business and partly another 
fainily business not strictly ancestral. 


Held (per Full Bench consisting of Sulaiman, C.J. and Thom 
and Kachh pal Singh, JJ.) that where the business to finance which 
money had been borrowed wasa new business the sons were not 
liable for the pay ment of the loan contracted by the father for 
that busjness unless the transaction was for the benefit of the 
family and to the benefit of the estate or was supported by legal 


necessity. 
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BENGAL ACT VIII OF 1930. 


The Calcutta Municipal (Amendment) Act, 1936. 
[Published in the Calewtt ; Gasette of the goth February, 1936] 


An Act further to amend the Calcutta Municipal Act, 19023. 


Whereas it is expedient further to amend the Calcutta 
Municipal Act, 1923, in the manner hereinafter appearing ; 

It is hereby enacted as follows :— 

I. This Act may be called the Calcutta Municipal (Amend- 
ment) Act, 1936. 

3. For the proviso to clause (aa) of sub-section (r) of section 
20 of the Calcutta Municipal Act, 1924, the following proviso shall 
be substituted, namely :— 

"Provided that such payment has been made in respect of the 
year last preceding the year in which the election is held or any 
portion thereof and before the expiration of that year ; or” . 

. 3. Notwithstanding anything contained in the Calcutta 
Municipal Act, 1923, or the rules made thereunder, the provisions 
of the Calcutta. Municipal (Second Amendment) Act, r935, and 
of this Act shall apply to the general election to be held under the 
Calcutta Municipal Act, 1923, in the year 1936 and to any by- 
election which may be held thereafter before the following general 
election, and the Local Government may issue such orders as it 
may consider: necessary to give effect to the provisions of this 
section, 

Notes:—The Calcutta Municipal (Amendment) Act, II of 
1936 (B. C.) was passed with a view to enable those who pay taxes 
for motor vehicles under the Bengal Motor Vehicles Tax Act, 1932 
to exercise their franchise at the Municipal election held in 1936. 
By the said Act a new clause, vix. clause (aa) was added to Section 
20 of the Calcutta Municipal Act, 1923, which provided that in 
order to exercise such franchise one should pay such taxes dwring 
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and in respect of thé year last preceding the year in which the 
election is held. It was not realised at that time that such taxes 
are paid-in advance. The result was that a large number of 
owners of motor vehicles who had paid their taxes for 1934-35 
during the previous year, were excluded. The present Act 
remedies this defect. It also extends its special provision to by- 
elections, if any, which may be held after the general election of 
1936 and before the following general election. 





BENGAL ACT VI OF 1936. 


The Bengal Court of Wards (Amendment) Act, 1935. 
[Published iz the Calcutta Gasetie of the 5th March, 1956.) 
An Ad further to amend the Court of Wards Act, 1879. 


WHERZEAS it is expedient further to amend the Court of Wards 
Act, 1879, in the manner hereinafter appearing ; 


AND WHEREAS the previous sanction of the Governor General 
has been obtained under sub-section (3) of section 80A of the 
Government of India Act to the passing of this Act ; 

It is hereby enacted as follows :— 

t This Act may be called the Bengal Court of Wards 
(Amendment) Act, 1935. 

2. (1) After section 9 of the Court of Wards Act, 1879 
(hereinafter referred to as the said Act), the following section shall 
be inserted, namely ?— 

"gÀ. When the Court of Wards withdraws from the charge 
of such property it shall publish, in the 
manner provided in section 64A, a notice 
ofthe termination of the charge and there- 
upon subject to the provisions of v/asse 3 of section 33— 

(a) such charge shall terminate with effect from the date 
fixed in accordance with the provisions of section 65 ; 

(4) the owner of the said ioperty sball be restored to the 
possession thereof from the sald date subject to any order made 
by a Civil Court and to any contracts entered into by the Court 
of Wards for the preservation or benefit of such property." 

(a) Section 9A of the said Act as -inserted by sub-section (2) 
of section 2 of the Eastern Bengal and Assam Court of Wards 
(Amendment) Act, 1907, is hereby repealed. 


Effect of withdrawal 
from charge. 


! 
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` 3. (1) Insction roA of the said Act, as inserted by section 
3 of the Bengal Court of Wards (Amendment) Act, 1906-— 


(a) to sub-section (r) the following proviso shall be added, 
namely :— 

"Provided that if a suit or proceeding in respect of & claim is 
pending in any Civil Court atthe date of the publication of such 
notice, intimation of that fact shall be given by the creditor 
concerned to the Court of Wards within the period aforesaid and 
notice of the decision of the Civil Court in respect of such claim 
shall also be given to the Court of Wards within three months 
after the final disposal of such guit or proceeding”; and 

(P) in sub-section (2)— 

( the words, figures, letters and brackets “save in the case 
provided for by section roE, sub-section (2), clause (c)" shall be 
omitted, and 

(f) for the words “period aforesaia” in the first place where 
they occur, the words “period for submission of the claim or in 
any casa where a suit or proceeding in respect of a claim is 
pending in any Civil Court, the period of three months after the 
final disposal of such suit or proceeding referred to in the said 
sub-section” shall be substituted. 

(2) The said section roA, as so modified, shall be substituted 
for section roA of the said Act as inserted by section 3 of the 
Eastern Bengal and Assam Court of Wards (Amendment) Act, r907. 


4. (1) In section roB of the said Act, as inserted by section 
3 of the Eastern Bengal and Assam Court of Wards (Amendment) 
Act, 1907,— 

(a) in sub-section (1), the words; figure and brackets “or 
the proviso to sub-section (5)" shall be omitted, and 

(2) ‘in sub-section (3) the words "and the Judge receiving 
any such document shall record his reasons for 80 doing” shall 
be omitted. 

(2) The said section in, as so modified, shall be substi- 
tuted for section 10B of the siid Act, as inserted by section 3 of 
the Bengal Court of Wards (Amendment) Act, 1906, 


^ 5. For section roC of the said Act the following sections 
shall be substituted, namely :— 

aa (1) Where any property is in charge of the Court 

' of Wards no Civil Court shall execute any 

im certain Pro- decree or order against the person or 

property of the Ward within four years 
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from the date of the commencement of the Bengal Court of 
Wards (Amendment) Act, 1935, or from the date of the assumption 
of charge of the property by the Court of Wards, whichever is 
later, and for seven years thereafter if the interest due under 
such decree or order be paid in full every year during the said 
S6y6n yours. 

In calculating the period of limitation applicable to an 
application for the execution of a decree or order, the time 
during which the execution of such decree or order is barred 
under this sub-section shall be excluded, 

(2) Except as provided in section 23A, no property in 
charge of the Court of Wards shall be sold by any revenue 
authority under any law so long as the Court remains in charge 
thereof. 

roCC, Im calculating the pericd of limitation applicable 

to a suit against a ward, a period of four 
for bur years shall be added to the period of limita- 
tion allowed by law." 

(1) The proviso to sub-section (2) of section 10D of the 
said Act, as inserted by section 3 ofthe Bengal Court of Wards 
(Amendment) Act, 1906, shall be omitted. 

(2) The said section 10D, as so modified, shall be substi- 
tuted for section 10D of the said Act,as inserted by section 3 of 
the Eastern Bengal and Assam Court of Wards (Amendment) 
Act, 1907. 

7. Section roE of the said Act, as inserted by section 3 of the 
Bengal Court of Wards (Amendment) Act, 1906, is hereby repealed. 

8. For section 11 of the said Act the following section shall be 
substituted, namely ;— 

"i1, The Court of Wards may retain charge of the whole of 


the property of any joint proprietors dis- 
Procedure when any qualified under section 6 of which the Court 


of the joint etors 
ceases to be — has taken charge under section 7, or of 
endi ir em any property of which the Court has taken 
ce end disqusl charge under section 10, notwithstanding 
the fact that a joint proprietor, or some 
joint proprietora, of such property has or have ceased to be subject 
to the jurisdiction of the Court or that any person hgs become 
entitled to such property or any part thereof jointly with any 
disqualified proprietor : 
Provided that if the share of such proprietor or person is duly 


/ 
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Pd 


partitioned the Court shall, subject to the provisions of section 
135, release such partitioned share : ' 

Provided further that if the disqualified joint “proprietor be 
the manager ofa Mitakshra joint family the Court shall, on his 
ceasing to be so disqualified and on application being made by 
him in this behalf, release the property.” 


9. Insection r2 of the said Act, the words and figures "or Amendment of 
under section rr” shall be omitted, section 12. 


IO, (1) In section 13A of the seid Act, as inserted by section 4 ament of 
4 of the Bengal Court of Wards (Amendment) Act, 1906, after the — section 13A. 
words "or any part thereoi" the words "or any liabilities which 
were incurred by the Court for the benefit of the properly of such 
proprietor" shall bs inserted. 

(2. The said section 13A, as so modified shall be substituted 
for section 13A of the said Act, as inserted by section 5 of the 


Eastern Bengal and Assam Court of Wards (Amendment) Act, EH. ie 


of 1907, 
1907. 
II, In section 22 of the said Act,— Amendment of 
P : section 24, 
(i) after the word "support" the words "and education" shall 
be inserted ; 
(if) after the words “each ward and" the words “for the 
support” shall be inserted ; and 
' — (iif) at the end of the said section the words “and the financial 
condition of the property of the ward under its charge" shall be 
added. i 
12. In section 23 of the said Act,— Amendment of 
l section 23, 


(i) for clawse 2 the following sanse shall be substituted, 
namely :— 
“Clause 2.—If at the time when any property ceases, to be 
under the charge of the Court of Wards, 
Recovery of arrears any liabilities enumerated in this clause 
the time when property are outstanding in respect of any part of 
chargo ol Court the property, the Colector may attach the 
whole o1 any part of such property whether 
consisting of estates, or shares or parts of estates, or tenures or 
holdings and collect the rents, cesses and other demands due and 
all arrears thereof, managing the property so attached either directly 
or through a manager or by farming as he may think fit ; 
Provided that such attachment shall not remain in force for a 
period exceeding five years. 
The Collector shall. from the proceeds of such property dit 


I4 


THR CALCUTTA LAW JOURNAL; (Vor, LXII 


charge the liabilities of the whole propeity in the following order 
of priority :— 

(1) cost of management, 

(a) arrears of Government revenue and interest, 

(3) current revenue, 
- (4) cesses cue to Government, 

(5) arrears of rent and cess due to the superior landlords and 
interest thereon, 

(6) other Government dues including the principal and 
interest of loans advanced by Government, if any, and 


(7) current rent. 


After satisfaction of the above liabilities the Collector shall, 
subject to any order of the Civil Court in tbis behalf, release the 
property to the proprietor, and pay to him or his duly constituted 
agent any surplus that remains in the hands of the Collector, and 
shall furnish such proprietor with an account of the receipts and 
expenditure extending over the time when the property was under 
attachment."; and 

(i) after clause 2 the following c/asse shall be added, namely :— 

“Clause 3 (1).—W hen the Court of Wards decides to withdraw 

Ru a from the charge of any property on the 
property by  iruxtees ground that, in its opinion, the property is 
on withdrawal from  jngufficient to pay the liabilities of ‘the 
charge by the Court of : kv 
Wards. proprietor, secured and unsecured, within 

a reasonable period, it shall give the 
proprietor and his creditors such opportunities as it thinks 
reasonable to come to an agreement regarding the release of the 
property from the charge of which it is about to withdraw and if 
any such agreement is reached, the Court of Wards, if it is of 
opinion that the agreement is valid, shall release the property to 
the proprietor. 

If the property is not so released, the Court of Wards may, 
upon notice to the proprietor, call & meeting of his creditors to 
elect not less than two trustees to administer the property. At 
such meeting the creditors shall have votes in proportion to the 
debts owing to them respectively. The opinion of creditors to 
whom three-fourths of the debts of the proprietor are owning shall 
prevail. The procedure relating to the holding of such meeting 
shall be laid down by the Court of Wards. 


If the creditors fail to elect the trustees or if the trustees elected 
refuse to act within a time to be fixed by the Court of wards, the 
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Court of Wards may appoint the trustees, The trustees s3 elected 
or appointed shall be deemed to be appointed by the Civil Court. 

(2) Upon the trustees, so elected or appointed, as the case 
may be, expressing their willingness to act as trustees the property 
shall, subject to the right of the Collector to attachment, collection 
and discharge of the liabilities mentioned in section 23, vest in 
them, in trust to administer it under the diractioni of such Civil 
Court as may be prescribed by rules for discharging the other 
liabilities of the proprietor ani making over the residue, if any, to 
him. The Collector shall pay to the trustees, instead of to the 
proprietor or his agent, any surplus that remains in his hands. 
Notice of the withdrawal of the Court of Wards and the vesting 
of the property in the trustees shall be published in the manner 
provided in section 644. 

(3) Upon the vesting of the property in the trusteas the charge 
of the Court of Wards shall be deamed to be withdrawn but the 
proprietor shall not become liable to arrest or imprisonment in 
execution of any decree or order for such liabilities. 

(4) Any adjudication of claims by the Court of Wards or 
compromise under section roD shall be binding in the same 
manner and t» the same extent as if the Court of Wards had 
not withdrawn from charge of the property and as if the Civil 
Court had made such adjudication or recorded such compromise. 

(s) The Civil Court shall have all the powers given by law, 
including the law ofinsolvency, for the administration of the said 
property and the trusts mentioned above and shall also have power 
to remove trustees and appoint new trustees. 

(6) The proprietor or the creditors will be at liberty to apply 
to the Civil Court from time to time, as there may be occasion, for 
such removal or appointment, for the framing of a scheme of 
administration, or for the termination of the trust and discharge of 
the trustees. r 

(7) The form of notice, the manner of service thereof, the 
manner of signifying the willingness of trustees to act, the procedure 
for the election of trustees and the Civil Court under whose 
directions the trustees shall administer the property may be pres 
cribed by rules to be framed by the Local Government,” 

13. (t) In section 34A of the said Act, as inserted by section 
s of the Bengal Comt of Wards (Amendment) Act, 1906, for the 
words and figures" Public Demands Recovery Act, 1895” 
the words and figures “Bengal Public Demands Recovery Act, 
1914” shall be substituted, 


ise 


Amendment of 
section 34À. 


Ben, Act I of 1906. 


16^» 


E. B, & A. Act Ul 
of 1907. 


Substitution of new 
section for section 
48. 


* 
gis 
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(2) The said section 34A, as 80 modified, shall be substituted 
for section 34A of the said Act as inserted by section 7 ofthe 
Eastern Bengal and Assam Court of Wards (Amendment) Act, 
1907. : 

— 14. For section 48 of the said Act the following section shall 
be substituted, namely :— 

“48. All moneys received by the manager shall be applied 

to the purposes hereinafter mentioned, in 
Acer uh iR M accordance. with such instructions as the 
RS Court may, from time to time, give ipn that 

behalf. . 

Unless the Board of Revenue shall specially otherwise direct, 
priority shall be given to the purposes included in class I over 
those included in class IT, to the purposes included in class II over 
those included in class III and to the purposes included in class III 
over thoss included in class IV. 


Cass L. 


(1) The payment of all charges necessary for the management 
and supervision of the property of the ward, 

(2) the payment of the charges referred to in section 22, and 

(3) tbe discharge of the instalments of Government revenue 
and of all cesses and other public demands from time to time 
due in respect of such property or any part of such property. 


Class LI. 


(1) The payment of all rents, cesses and other demands due 
to any superior landlords in respect of any land held on behalf of 
the ward, and 

(2) the payment of interest at not more than four and a half 
ger centum per annum on all debts incurred by the Court on behalf 
of the ward or on all debts incurred by the ward which the Court 
has admitted in the following order of priority :— 

(a) debts incurred by the Court in order to consolidate or pay 
off previous debts incurred at a higher rate of interest, 

(6) debts secured by immovable property of the ward, 

(c) debts which the Court has reduced under sub-section (2) 
of section roD, and 

(d) other debts which the Court has admitted. 

Class 11. 

(r) The maintenance in an efficient condition of the estates, 
buildings and other immovable property belonging to the ward, 
and 7 
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(7) the payment, on such scale as the Court may authorise, 
of such religious charitable and other allowances not exceeding 
the amounts paid out of the proceeds of the property before it 
came under the charge of the Court, and such allowances and 
donations befi:ting the position of the ward’s family and such 
expenses for the education of the members of the ward’s family as 
the Court may authorise to be paid. 


Class IV. 


(1) The payment of the difference between interest at four and 
a half per centum fer annum and interest at the rate contracted for 
on all debts of the ward admitted by the Court in the’ order 
specified in clauses (4), (c) and (d) of item (2) in class II, 

(2) liquidation of the principal amount of the debts in reason- 
able instalments, and 

(3) improvement of the land and property of the ward and the 
benefit of the ward and his property generally." 


15. In section 49 of the said Act, for the words beginning 
with “or under the second clause” and ending with the words 
“made for such purposes”, the following shall be substituted, 
namely :— 

“any surplus which remains after providing, So far as the Court 
may think fit, for the objects, mentioned in section 48." 


16, After section 55 of the said Act the following section shall 

be inserted, namely :— 
"$5À. No decree or order shall be made by a Civil Court 
against any person for anything done, honestly 


Indemnity. and with due diligence under this Act.” 


I7. In section 60B of the said Act,— 


(a) after the words “the purposes of " the word, figures and 
letter "aection toC,” shall be inserted, and 


(2) forthe words and figures “a person whose property is 
under the charge of the Court of Wards by virtue of the second 
clause of section rr," the following shall be substituted, namely :— 


“a person whose property is under the charge of.the Court of 
Wards under section rr by reason of the fact that such person 
has become entitled to the property jointly with a disqualified 
proprietor” E 

18. (7) In section 644 of the said Act, as inserted by section 
1o ofthe Bengal Court of Wards (Amendment) Act, 1906, for 
the words, figures, letters and brackets "sub-section (7) of section 


Insertion of now 
section §5A. 


Amendment of 
60 


Amendment of 
section 64A. 


Ig 


Ben Act If 1606. 


E. B. & A, Act III 
of 1907. 


Amendment of 
section 65. 


Amendment of 
section 65À. 


Ben. Act III of 
1881. 
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TOA or of sub-section (7) of section 10H” the words, figures, letters 
and brackets “section 9A or of sub-section (T) of section 10A or 
clause 3 of section a3 and any order required to be published under 
section 65” shall be substituted. 

(2) The said section 64A, as so mcdified, shall be substituted 
for section 64A of the said Act, as: inserted by section ra of the 
Eastern Bengal and Assam Court of Wards (Amendment) Act, 
1997. 

19, In section 65 of the said Act, for the words ''as the Court 
may direct” the words, figures and letter “in the manner provided 
in section 64A” shall be subsituted. 


ao. In section 65A of the said Act, as inserted by section 11 
of the Bengal Court of Wards (Amendment) Act, 1881,— 

(a) the brackets and words "(as if it were an arrear of land- 
revenue or)" as inserted by section 13 of the Eastern Bengal and 
Assam Court of Wards (Amendment) Act, 1907, shall be omitted ; 
and 

(2) for the words and figures “asa demand under Bengal Act 
7 of 18?o or any other Act at the time being in force for the 
recovery of public demands" the words and figures "ss a public 
demand under the Bengal Public Dcmands Recovery Act, 1913”, 
shall be substituted. 


Notes .—This Act amends the Court of Wards Act, I \ of 1879 
(B. C). One of the objects of the amendment is to meet. the 
difficulties created by the present economic depression owing to 
which it has been found impossible to pay the interest on the 
debts of many estates regularly. Section roC has been so 
amended as to bar the execution of a decree or order against the 
person or property of the ward within a certain period. 

Another object of the amendment is to reconcile the discre- 
pancies which exist in many of the sections as the result of the 
amending Act of rg06 in Western Bengal and of.the Amending 
Act of 1907 in Eastern Bengal. The present Act makes the Western 
Bengal Act applicable to the whole province. 


* 
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GOVERNMENT OF INDIA ACT, 1035. 
A REPEAL—WHAT IT MEANS? * 


A Surprise : 
[By Mr. Narendra- Nath Set, B. L, Advocate, High Court | 


I. By the Government of India Act of 1935, two old statutes, 
rather two sections of two old statutes of Parliament, which are, 
asit will be shown hereafter, guarantees of the personal laws of 
the Hindus and the Moslema, have been repealed. During the 
last eight or nine years that the considerations for constitutional 
reforms were going on, this matter was never talked about or 
suggested or even hinted at. When the Simon Commissibn was 
making enquiries, there was nota breath about this repeal. The’ 
Simon Report did not contain any hint. There was no topic about 
it in any sitting of the Indian Round Table Conferences. The 
question could have very well been raised, when demands for safe- 
guards for different communities were made Before the Joint 
Parliamentary Committee, Neither the White Paper nor the, Draft 
Government of India Bill contained any reference to it, The 
House of Commons did not think it necessary at first. It was first 
time introduced as an amendment in the House of Lords and 

passed at once. 

a. Onthe 18th July 1935, Lord Meston moved in the House of 
Lords, to insert what is now Section 301 of the Government India 
Act. He said:— 

" My Lords, the two archaic provisions which this. proposed, new 
clause seeks to repeal are practically identical in form, though not 
in date, They purport to preserve the rights of the fathers of 
families under the Hindu or Mahommedan law of that date, and 
they prescribe that any act done "by them" in consequence of 
the rule or law of caste shall not be considered to be a crime 


“Submitted to the Home Secretary, Government of Indum on the stk 
Maroh, 1936. 
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even if it be an offence under the law of England. "These provisions 
are certainly obsolete, but apparently they have never been repealed. 
It is suggested that as an appealko them might be awkward the 
present opportunity should be taken to get rid of them. 

Amendment moved. 

Tbe Marquess of Zetland :—M y Lords, I agree with the noble 
Lord. Itbink there is & good reason for this amendment, and I am 
prepared to accept it. 

On question, Amendment agreed to. " 

3. Earlier on the same day, there were a few questions in the 
House of Lords about the Anglo-Indian Community and their 
rights in the educational sphere and in the Railway Departments. 
Lord Lloyd rightly pleaded for them. 

. " What did Sir Austen Chamberlain say? He said that when we 
went to India, we did not find the Anglo-Indian Community ; we 
created it ; that therefore they’are of our blood and we must protect 
them. " 

“ We did create them ; they are our own blood ; they are tbe 
result of our civilisation. there, ? 


The origin of the Anglo-Indian Ccmmunity is an archaic 
question, but the House gave sympathetic consideration to it, and 
rightly too. Lord Lloyd referred to certain other general principles 
which are as true for the Anglo-Indian Cemmunity as for any 
‘other Community in India :— 

“Ido not think that the Anglo-Indian Community would claim, 
neither certainly would the European Community claim, any 
superiority over any other community. It is not that. -But that 
they do claim a communal identity, and where a specific protection 
bas been accorded to the children of any community, it is only 
natural that they should decline to deprive those children of it by 
sharing the privilege with others who are outside the community 
* *- * œ jt is generally accepted cverywhere that where. 
a child is legitimate, it is through the male parentage that he claims 
his nationality, his general civic rights, or whatever it may be." 
But Jater on in the same sitting these obvious principles were not 
at all worth the considerations of the Lords when the repeal was 
proposed. The whole proceedings are given above. 


Ths Relevant Sections. 


4. Let us now look at the relevant sections, 
Section 301 of the Government of India Act is this :— 
** Section eighteen of the East India Company Act, 1780, and 
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section twelve of the East India Act, 1797 (being obsolete enact- 
ments containing savings for native law and custom) are hereby 
repealed, ” 

And the repealed Sections are :— 

Section 18 of the East India Company Act 1780 is Zhe authority 
of fathers and masters of families among the natives to be 
presereed ec.—And in order that regard should be had to the civil 
and religious usages of the said natives, be it enacted, that the 
rights and authorities of fathers of families and masters of families 
according as the same might have been exercised by the Gentu! or 
Mahammedan law shall be preserved to them respectively within 
their said families ; nor shall any-acts done in consequence of the 
Tule and law of caste respecting the members of the said families . 
only be held and adjudged a crime, although the same might not 
be held justifiable by the Laws of England. 

Section 12 of the East India Act 1797 is :— 


Rights of fathers amd masters of families fo be preserved, 
And in order that due regard may be had to the civil and religious 
usages of the natives, be it enacted that the rights and authorities 
of fathers of families and masters of families, according asthe same 
may be exercised by the Gentu or Mahomedan law, shall be 
preserved to them within their families respectively, nor shall the 
same be violated or interrupted by any of the proceedings of the 
said Courts, nor shall any act done in consequence of the rule or 
the law of caste so far as respecting the members of the same family 
only, be deemed a crime, although the same may not be justifiable 
by the Laws of Englind. 


Reasons cousidered. 


^s. The Mover ofthe Amendment has characterised the two 
sections as “archaic” and “obsolete.” It is for the Hindus and 
Moslems to say whether this guarantee is archaic and obsolete. 
That the Moslems feel strongly for the Koran is evidenced by 
repeated incidents of present-day history, and the Hindus have 
demonstrated their attachment to their own law during the recent 
agitation about Temple Entry. The Government of India recogmises 
these evidences with regard. Let us now see how the Parliament 
and the Judiciary have hitherto regarded them. 


Parliamentary History. : 


6. Inthe year 1895 Parliament revised their statutes and by 
the Short Titles Act passed in that year, the statute of 1780 was 
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given the title of the East India Company Act and that of 179] 
as the East India Act. In tbe year 1915 when the Consolidated 
Government of India Act wis passed, these two sections were kept 
in tact although all other portions of the said two statutes were 
repealed. These two sections were similarly kept intact later when 
the Government of India Act of 1919 was passed. 


Again in 1927, when Parliament passed the Statute Law Revision 
Act these two sections were duly considered and retnined as they 
were, 


fsdicial Notice. 


7. Now as to Judicial Notice, we find (rom a judgment of 18or 
 *" Some particular parts of our civic code are not applicable 
to the religious and social habits of the Mahomedan or the Hindoo 
natives ; and that they are, on that acccunt allowed to remain 
under their own laws ";—1 3 c. Robinson's Admiralty Report ra, 
(31) ] | 

8. We find from Morley's Digest, (1850) Introduction, pages 
CLXX and CLXXI— 


“Section 18 (the above) of the same statute emphatically 
preserved to the natives their laws and customs " and Section 12 
(the above) re-enacted the 18th Section—extending it to Madras 
and Bombay. — 

9. In 1863, in the case of AdvorateGeneral v. Rani Surnomoyes 
(9 M. I. A. 391, 429-30) the point arose. 


. Mr Bovill, Q. C. and Mr. Cave, argued :— 


“ And Section 18 of that statute expressly enacted that the civil 
and religious usages of the Natives were to be respected. ” 


Lord Kingsdown acceded to this and observed :— 


These principles are too clear to require any authority to 
support them *  * * But if the English laws were not 
applicable to the Hindus on the first settlement of the country, how 
could the subsequent acquisition of the rights of sovereignty by the 
English Crown make any alteration ?” 


Io, The principles of these two sections were in 1871 fully laid 
down by Lord Justice James in Skinner v. Orde [ 14 M. I, A. 309 
(322, 323) ]. . 

"The course of decisions in. the English and Irish Courts of 
Chancery has bosn such as to lay it down as a matter of positive 
law of the Court that in the matter of religious education great, and 
in the absence of controlling circumstances, paramount weight 
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should be given to the expressed and implied wishes of the deceased 
father * * * * In India, however, all, or 
almost all, the great religious communities of the world exist, side by 
side, under the impartial rule of the British Government. While 
Brahmin, Buddhist, Cbristian, Mabommedan, Parsees and Sikh 
are one nation, enjoying equal political rights, and having perfect 
equality before the Tribunals, they co-exist as separate and very 
distinct communities having distinct laws affecting every relations 
of life. The law of husband and wife, parents and child, the 
‘descent, devolution and disposition of property are all different, 
depending in each case, onthe body to which the individual is 
deemed to belong, and the difference in religion pervades and 
governs all’ domestic usages and social relations. From the very 
necessity of the case, a child in India, under ordinary circums- 
tances, must be presumed to have his father’s dcc. and his 
corresponding civil and social status." 


1I. The next case in importance is the judgment of Mahmood, 
J. in Mas&ar AN, v. Budh Singh (1). 

“The provisions contained in Section 24 of the Bengal Civil 
Courts Act constitute one of the most important guarantees given 
to the people of India by the British rule, and they date as far 
back as the beginning of the British ‘rule itself, for they 
found legislative enactment inthe year 1780 when the first Regu- 
lation for the administration of justice was enacted by the Bengal 
Government ; they have been repeatedly confirmed by Acts of 
Parliament, and have ever since remained in the Statute-book of 
British India,” 

The Regulation of 1780 was the prelude to the Sections 18 and 
12 (vide Morley's Digest). 

12. In Chetti v. Chetii (roog) Probate Division, 67 (73) Sir 
Gorell Barnes observes :— l 

“The recognition accorded to the Hindoo Law and usages in 
British India may,' so far as the researches which I have been 
able to make enable me to state, be gathered from certain statutes, 
charter and regulations an account of which upto i850 is to be 
found in Morley's Aralytical Digest" (He refers to these two 
sections) i 

Thus, we find that the Parliament maintained these two 
sections upto 1927, and the Judiciary referred to them up 
to 1909. | 


(1) (1884) I. L. R. 7 All, 297 (302) (F. B.) 
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13. An argument may be advanced that in view of various 
legislative enactments and judicial decisions from 1850 modifying 
the personal laws, the norms of personal rights have undergone 
substantial change, and therefore it is far better that the new 
legislature be given a clean slate. To that argument the first 
answer would be that the presence of the Statutes of the 18th 
century did not hamper them. The second pcint in reply would 
be that how far there have been deviations and in what direction 
is obviously a subject of very extensive investigation, And the 
third point of view is that the deviations have always been recog- 
nised as special cases, and notto do away with the values of 
Indian life ; that is to say, wrongs done if any, have not been 
such as to justify the wrongs. Ona careful scrutiny of each of 
the instances of such deviation, it will be found that from the point 
of view of the Hindu Law, except the Act of 1850, and the three 
Acta of 1923, 1925 and 1929 no other Act or decision of Court, 
although affecting the principles, materially affected the values of 
Hindu life as to do away with the religious sanctions, And in 
fact, with regarl to prejudicial affections, there was scope for 
mending them in view of the respect hitherto bestowed both by the . 
Parliament and the Judiciary, 

14. Therefore, there is no fair justification for the repeal of 
the two sections 18 and ra of those two old statutes, and in all 
fairness to the two great communities, they should be reinstated. 
That is to gay, the repeal should be repealed. 


Other Legislalios Provisions, 


r5. I have not overlooked the other Acts on the subject 
passed by the legislatures of India. For ready reference, I give 
below the list :— 

Bombay—Regulation IV of 1827 

Central Provinces Laws—Act XX of 1875 

Oudh Laws—Act XVIII of 1876 . . 

Punjab Laws—Act IV of 1873. Regulation VII of 1gor 

. Bengal, N. W. Provinces, Assam—Act AIT of 1887 

Madras—Act III of 1373. Regulation II of 1802 

16. All these enactments were passed for theguidance of the 
Courts in deciding personal rights according to the personal law of 
the Hindus and the Mahommedans, but they are all subject to the 
legislative enactments of Indian legislatures When the guarantee, 
which is contained in the two sections now repealed is removed, 
fundamental safeguard and the respect for it which has been 
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maintained hitherto not to trifle with it, are gone. Now, any can 
bring any law consistent or inconsistent with the Hindu or 
Mahommedan law, and can have it passed with the majority 
of vote. l 

17. Under Sections 12 (1) (c), 52 (x) (b) and 326 (1) (c) of the 
Government of Índia Act, 1935, the minorities may get occasional 
relief under the “Special responsibilities" of the Governor, but 
it is open to question whetber the Hindu personal laws will even be 
considered as falling within any of the “special responsibilities” and 
most probably they may not. : 


Lord Meston, 


18. A little examination about the move is relevant. Lord 
Meston has introduced this repeal. We need not surmise what 
his other views are with regard to the necessity for this repeal. 
We think we know some facts about him. 

(i) Onthe 7th March, 1919, Lord Meston (then Sir James 
Meston) from his seat in the Indian Legislative Council said :— 

“We have made mistakes, we have made a great mistake, I 
believe, in thinking, 88 we did that we could leave the people of 
India themselves to work ont their own moral and social develop- 
ment.” The assumption is that the Indians themselves would not 
and cannot care for “their own moral and social development.?- 


(ii) Ihave not kept notes, but I have marked with misgi- 
vings, that Lord Meston has carrie? on a campaign against 
orthodox Hinduism all these years, culminating in the offer to 
Mr. Gandhi in an article “Sunshine and Cloud in India” reproduced 
inthe Advance published in Calcutta few weeks before his depar- 
ture for the Round Table Conference. lam sorry I have not 
. got a copy of it but I have extracts of the relevant portions 
of it. l 

“In the old orthodox Hinduism we have a force which defeated 
all reforming zeal for many a century and counts on doing 80 
still? * * * 

By political reform, he fears “class tyranny of orthodox 
-Hinduism to be perpetrated.” 
+ * * nd 

"Here isan opportunity for Mr. Gardbi's unequalled powers 
of persuasion. If he risesto it then he will wipe out all his 
mistakes of the past; if he fails then tle cloud will again over- 
shadow the sunshine of day in the Indian sky”. 

Mr, Gandhi responded to this offer bya gesluie, Soon after 
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this article came to India, he exhorted the pleaders of Ahmedabad 
to launch prosecutions under the Sarda Act. And after bis return 
from’ Enzland he showed his eager ieadiness to "rise to il” by 
his well-known open activities. No exception can be taken either 
to the “powers of persuasion" of Lord Meston or those of Mr. 
Gandhi, but the zsal for “moral and social cevelopment” has 
taken the form of a campaign against orthodox Hinduism and has 
seized upon an opportunity cf enacting this legislation. Section 3or- 
which does away with the fundamental rights. of protection 
under personal laws of the Indian subjects of the Crown in their 
own homes, 


Change of Policy. 


19, Let me now take up the point of view of policy. A little 
historical retrogp»ct is necessary. a 


Early History. 


20. In 178r there was a committee of the House of Commons, 
Before this Committee, Mr, Verelst, ay Gcvernor of Bengal, 
sail in his evidence :— 


“The Hindus were more attached to their manners and ctstom 
than any other peopla on the face of the earth. That they would 
suffer death rather than any indignity to their caste, That from 
every knowledge he had of the Hindus he was persuaded tbat 
the Mahommedans, who have usually carried their conquest by the 
edge of the sword on all former occusions, when they arrived in 
Hindusthan, found it absolutely necessary to sheath the sword, from 
a thorough conviction that they would deluge the country with blood 
before they could convert one Hindu to their laws and religion, 
and that they therefore wisely became the güardians and protectors 
` of the Hindu religion and tbat he conceives tte country to have 
been preserved in that state, to te time he left it in 1770. That 
their religious institution and rites, of which they are so tenacious 
are not confined to their places of worships, but extend to every 
occurrence of life. ? 


31. In 1781, "there appeared to be one oj inion in Parliament, 
in the East.India Company, and in the nation at large, and it was 
this, that any attempt to interfere with the religion, the laws, or 
the local customs of Indis, must inevitably tend to destruction 
of the British power ; that the people of Inlia were entitled upon 
every principle of justice; as well in policy, to the full enjoyment 
of their own religion, laws and custom, The quotations are from 


4 
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Major Scott Waring’s Observations (1808) pages LT., and VII 
respectively :— 


At page ALIX we find :— 


"The Hindoo governments have returned good for evil, for they 
permit them (the Romanists of the Portugese) the free exercise 
of their religion, nor are they afraid of the exertions of their 
missionaries.” (P. VIII) During debate one eloquent and enlight- 
ened member said “The antiquity of the Gentoo civilisation, 
laws, religion and custom, fortified by the invincible attachment 
which it produced in the people, had in all ages procured the 
political attention if not the respect, of the most ferocious and 
barbarous of its various conquerors. However the people were 
oppressed or pillaged, their prejudices in this respect were sacred 
and inviolate.” 

(p.i) There was a proclamation dated the 3rd December 
1806, in which we find :— 


“The same respect which has been invariably shown by the 
British Government for their religion and for their customs, will 
be always continued, and that no interruption will be given to 
any native whether Hindoo or Mahommedan in the practice of his 
religious ceremonies," 

22. After the passing of tbe statute of 1781, His Majesty 
referred to it in bis Gracicus Speech on the 11th July 1782 :— 


“The diligence and ardour with which you” (Lords and Gentle- 
men) “have entered upon the consideration of the British interests 
in the East Indies, are worthy of your wisdom justice and humanity. 
To protect the persons and fortunes of millions in those distant 
regions, and to combine our prosperity with their happiness, are 
objects which amply repay the utmost labour and exertion." 


The next Stages. 

23. After the Sati Regulation of Lord Bentinck and before 
the introduction of the Education policy in 1835, a review of the 
policy was made by the Charter of 1833. The people of India 
was assured in these terms by Section 85 of the said Charter :— 


. “And whereas the removal of restrictions on the intercourse 
of Europeans with the seid territories will render it necessary to 
provide against any mischiefs and dangers that may arise therefrom, 
be it therefore enacted, that the said Governor-General in Council 
shall and he is hereby required, by laws and regulations to provide 
with all convenient speed for the protection of the Natives of 
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the said Territories from insult and outrage in their persons, 
religions or opinions.” 


24. This Section was repealed on or about the year 1854, 
Lord Dalhousie’s Annexation policy with his interference with 
adoption came in, but with result which need not be repeated. 
In vain did Lord Canning issue the following proclamation on the 
16th May 1857 :— 

"The Government or India has invariably treated the religious 
feelings of all its subjects with careful respect. The Governor- 
General in Council has declared that it will never cease to do 80. 
He now repeats that declaration and he emphatically proclaims that 
the Government of India entertains no desire to interfere with 
their religion or caste and nothing has been or will be done by 
the Government to affect the free exercise of the observances of 


religion or caste by every class of people” (Bengal under the 
L. Gs.—by C. E, Buckland, pages 35-36). 


25. Then came the memorable Proclamation of 1858 wherein 
every word breathed the far-sighted statesmanship and loving heart 
ofa Gracious Queen. I need not dilate on it, But the modern 
tendency to sidetrack it by special pleading cannot be criticised in 
& better way than by referring to Luclow's Policy of the Crown, 
(1859), especially pages 198-202. All this history is relevant to under- 
stand what policy was maintained throughout all the Govermnent of 
India Acts upto i919 and why there was a provision for previous 
sanction for introducing a religious bill into a legislature which in 
language is what was enacted in 186r. "The debates in the Parlia- 
ment in 1861 over this question show that this history was in the 
minds of the legislators in framing the India Councils Act of 1861. 
And I can legitimately take it that the continuance of the said 
provision upto the last Act, the maintenance of sections 18 and 12 
now repealed up to the Statute Law Revision Act of 1927, were 
evidences of the continuity of policy sioce 1780 of respecting the 
ieligious nnd socio-1eligious institutions of the Hindoos and the 
Moslems. As Ludlow puts it :—"We have bound ourselves to do 
so, by the most solemn sanctions which a free people can give 
—that of its statutes ; we cannot be released from that bond, until 
the people of India choose to discharge us.” 


Evolution in the J. P. C. 


36. The next question that turns upe-Was this repeal ever 
contemplated by the Joint Parliamentary Committee ? We find 


Vou, LXIII] Government OF TNDIA-ACT, 1935. 29" 


the following passage in paragraph 1:9 ofthe Chairman’s Draft 
Report :— 

"It was indeed suggested to.us that the necessity for the Gover- 
nor's consent to the introduction of legislation affecting religious 
rites and usages might prejudice attempts to promote valuable social 
reforms, We do not think.that social reform is likely in the least 

‘to suffer by its retention, and we are clearly of opinion that it would 
be unwise for the present to abandon a safeguard which 13 already 
in existence and which might prove very necessary at times of 
religious or communal disturbance.” 

27. And Major Attlee in his draft, paragraph 68, quoted with 
approval the three memorable paragraphs of the Proclamation of 
1858 where injunctions about religious belief or worship, impartially 
in recruiting public servants, and regard for ancient rights, usages 
and customs of India have been laid down, and he pleaded “We 
think the Indian plea is sound that whenever possible this funda- 
mental rights should be embodied in the Constitution Act and so 
to be secured to them beyond the possibility of doubt.” In view 
of this clear evidence, it is hard to believa that the Committee had 
up their sleeve this repeal. 


28. Now, let us turn our attention to the statement of the 
change of policy in the Joint Parliamentary Committee’s Report. 

Paragraph 18 oftbe J. P. C. Report runs as follows :— ` 
. 18. Secondly, in the sphere of social administration, it is evi- 
dent that a point has been reached where further progress depends 
upon the assumption by Indians of 1eal responsibility for Indian 
social conditions. Englishman may legitimately claim that for 
the greater part of her progress India has been mainly indebted 
to British rule. But from one aspect of Indian life British rule has 
tended to stand aside ; it has followed a policy of neutrality and’ 
non-interference in all matters which touch the religions of India. 
This attitude of  non-interference has not, indeed, prevented the 
Government of India from introducing reforms in many matters 
to use Lord Lansdowne’s words “ where demands preferred in the 
. name of religion would lead to practices inconsistent with individual 
safety and the public peace, and condemned by every system of 
law and morality in the world." Vet it must be recognised that, in 
& country where the habits and customs of the people are closely 
bound up with their religious beliefs, this attitude, however justi 
fiable it may have been, has sometimes had the result of making 
it difficult for the Gover nment to carry into effect social legislation 
in such matters (to name only two obvious instances) as child 
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marriage and the problem of the untouchables. It has become 
increasingly evident in recent years that the obstacles to such 
legislation can only be removed by Indian hands. We are under 
no illusion as to the difficulty of that task, but we are clear that 
under responsible government alone can it be attempted with any 
prospect of success. ” . 

This statement does not by itself make out the necessity of 
the repeal now made. 


Examination of the statement for change, 
89. The statement of the change of policy assumes :— 


Jour Assumptions. 


I. That there are many matters in Indian life “being incon- 
sistent with individual safety and the public peace and condemned 
by every system of law and morality in the world”, and which 
therefore need reform. One observation is relevant. Sir Thomas 
Munroe, who, by the bye, was opposed to liberty of the press in 
India, had long experience of India from before the Education 
policy of Macaulay. He observed :—" If civilisation is to become 
an article of trade between the two countries (India and Europe), 
I am convinced that his country (Europe) will gain by the import ` 
cargo,” If things have come down so low as the Committee think, 
then who is responsible is a matter for deep enquiry. 

IL That social legislation has become imperatively necessary. 
It ig not said upon what data this conclusion is arrived at. 
Secondly, an essential distinction belween the meanings of the word 
“ social legislation " in the West and in India-has been overlooked. 
As recently observed by Mr. Justice Varadachari of Madras :—In 
the West sccial legislation relates mainly to the subject of material 
- welfare of the population. In India it means social reform within 
the limits of the Hindu Law. He discussed the difference between 
“ personal law " and “ territorial law ?, and emphasised that “the 
legislature might very well deal with a system of territorial law, but 
was obviously unfitted to deal with personal laws founded on 
religion, " 

III. ‘That what is adumbrated in the new Government of India 
Act is à form of Responsible Government. 


IV. That legislation will advance progress, These last two 
assumptions need closer examination, 
Responsible Government. 
30, The Joint Parliamentary Committee have in their Report 
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' Paragraph 20 pointed out the absence in India of the four essential 
factors of Parliamentary Government, and as to the possibility of 
the future they have themselves said in paragraph 20 :— 


“ It is impossible to predict whether, or how soon a new sense of 
provincial citiasnship, combined with the growth of paities repre- 
senting divergent economic and social policies may prove strong 
enough to absorb and obliterate the religious and racial cleavages 
which thus dominate Indian political life.” 


31. Let us now see from the Parliamentary Debates what has 
been given in this Reform Bill? Shorn of all controversial topics, 
we find the following uncontradicted statements in the debates on 
the Bill. 


(i) On the rath December, 1634 the Marquess of Salisbury 
spoke thus:—" You are giving the supreme control at the centre 
to a community split from top to bottom in the region of the most 
profound convictions of mankind cutting that is to say, at the heart 
of religion which moves men and has moved men, more deeply than 
anything else *  * # * — Tbe Moslem can only vote 
Moslem. The Hindu wil only vote Hindu, and the Moslem's 
representatives returned to the legislature will have no inducement 
whatever to consider the interests of any of constituents except 
those who belong to the religion which he professes m. s 
It is not self-government st all There is no means of working 
gel-government on these lines. 


* z * + 
“The Communal Award is hated in India by all the Hindus 
* + * š And tbe real honest truth of 


the matter is, of course,—let us speak oul—that the government 
were anxious to conciliate Moslem opinion. " He then characterised 
it as a “ jerry-mandering policy ", "a complete constitutional 
fallacy” "you cannot make a policy on those giounds at all” 
“nothing which wil stand even if you were not ashamed 
to do it. " 


And ns to the member of a Provincial Assembly the Noble 
Marquess expressed himself thus :— 


“He isto be fenced within the narrowest limits of religious 
intolerance, ” 

(ii) In the debate on Lord Fitzalan’s amendment for postponing 
the promulgation ofthe Reform in the middle of June, 1935 


the Noble Marquess again gave out that it was “ social reform upon 
which the new Government would be anxious to embark. * 
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(iii) On the 26th November, ro35, Mr. Petberick, M. P. 
declared :— 

‘Asa result of this Bill (India Bill) there is — room for a 
certain amount of social legislation. ” 

(iv) Ata very early stage of the debate in the House of Lords 
on the 6th April 1933 Lord Lloyd said :— 

“ No things could be worse than g sham democracy or a sham 
Parliamentary Government in India. I was glad to hear the 
Noble Marquess (Lord Zetland) gay that; because to mo there is 
no greater crime than misleading the people of the Nast into 
thinking that we are giving something wbich in fact we are not. ” 

32, Inthe concluding stage of the jepin of this Act, the 
preamble to the Act of 1919 was kept unaffected but not incor- 
porated. Again, the Marquess of Salisbury had to make the anomaly 
well understood. 

It was on the roth July 1935 — 

-" [t is a special case because of the very curious proposal of,'&s 
it were, keeping in being a preamble when the rest of the Bill is 
td .be repealed. “That is, I am sure, unique; Whatever else is 
unique in the proceedings of Parliament it is unique to keep. a pré- 
amble by itself when the rest of the Bill hasgone, It isa dis- 
located kind of situstion, and it does seem to me it would be more 
orderly, more regular, to put back the preamble, in so far as it may 
be put back in its original form, attached to this new bill, rather 
than keep this disemb odied. preamble floating about in space 
without any attachment, ” - 

Therefore, the only legitimate inference is that there being no 
vestige of responsible Government in the coming constitution the 
tired-out politicians foundered about and gave the coming legisla- 
ture a free hand in social legislation—a proverbial sop to 
Cerberui. l 

Progress. 

33. This word “ progress” is one of the shibboleths of politi- 
cians. In this connection there are several concepts all of which - 
we need npt examine, But it must be admitted on all hands that 
two concepts of “liberty” in the political sphere and “welfare? in 
the social sphere are included init. I think, I may be excused, 
when considering a constitutional question, if I go into funda- 
mentals. 

Liberty. 
34. - As to 4derty, we cannot afford to forget that by “liberty” 
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Lord Acton meant “the assurance that every man shall be pro- 
tected in doing what be believes his duty against the influence of 
-authority and majorities, custom and opinisn,” and what J. S. Mill 
reminded that “ there needs protection also against the tyranny of 
the prevailing opinion and feeling.” 

35, When legislative coercion has been proposed to be adopted 
in the name of progress, is it not pertinent to take stock, whether 
liberty in its above two implications was more voucbsafed when 
the Hindus and the Moslems were left free with their own religious 
codes as guiding principles in the sccieties ? 

36. Here, I should like to add a few words with regard to the 
Hindus. Hinduism is nota proselytising religion. A real Hindu 
never tries to convert anybody to his faith. Of late, there have 
arisen some new cults who would not stick to tbis ancient tolerance, 
On a proper interpretatior this change of mentality in new cults 13 
an invation of liberty. Half a century ago, they wanted to form a 
community of their own and were proud to declare that they were 
“not Hindus”. If they want new laws let them have them. The 
Government and the legislature bave hitherto respected that 
demand. But why the liberty of the Hindus to follow their own 
sccial laws and of the Moslems to follow theirs should bs taken away 
in the name of progress? If anybody likes to go outside those 
categories, no Hindu at least stands in his way. The principles 
laid down in the case of Sdtaner v. Orde are the time-old principles 
ofthe Gia. ‘ Whoever choses whatever path to worship me, I 
meet him on that path. ” 

37. To bring in legislative coercion in the social sphere of the 
Hindus through the artificial and heterogenous body in the coming 
legislature i8 to deprive the Hindus of all libe:ty. Who can say 
that the 45 lakhs of Hindus who attended the Kumbha mela last 
occasion, and 20 lakhs who have attended the Ardha Kumbba this 
year, will be represented in the legislature ? Preposterous ! 


Welfare. 


33. Neat as to welfare. ‘This question can be fully gone into 
only by taking up topic after topic. But that will require volumes, 
Let me take only one example. In the 7th schedule to the | 
Government of India Act, there is in List IIT« Concurrent Legis- 
lation List, 6th item-—Marriage and Divorce, We may take it 
that the Woman Movement stands for progressive welfare of women 
all over the world. Perhaps we may be charged with bigotry if 
we ventilate our view-points about this question. We are suffi: 
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ciently able to stand by our own views. Let me quote some 
eminent thinkers who carry weight and respect. 


. 39. It was about 50 years ago that Bryce pointed out how with 
the material progress of the world, Woman Movement gained 
strength “with an increase over all, or nearly all, civilised countries 
of lunacy, of suicide, and of divorce.” What is the position to-day ? 
Professor Harcld Laski writes in 1933—''No Lawyer who practices 
in the Divorce Courts to-day but know that its proceedings are 
in a high degree a mixture of farce and hypocrisy ; but there is 
no organised movement among lawyers to end this state of affairs,” 
(P. 143—Democracy in Crisis). Mr. H. G. Wells has confessed in 
1932 that divorce “seems entirely dreadful to me" (page 152—After 
Democracy.) Is there any wonder that, when be learnt that as a 
result of women's propaganda, a sterilisation law was passed in a 
Canton of Swi'z:rland, Robert Blatchford should exclaim :— 
"Woman is emancipated ; woman is fres; woman has political 
„power. There is going to be a hectic time for knaves and 
dastards ?" 

40. And now, this movement must be welcomed in the name 
of progress | . 

Misgivings. 

41. Thus far, we have examined the question from the point 
of view of throwing open to Hindu and the Moslem societies for 
legislative experiment. That is the only change of policy that was 
envisaged in paragraph 18 of the J. P. C. Rerort. Neither that 
paragraph, nor the reasonings of some prominent members as we 
have given, felt any necessity that the two sections of the two 
statutes must needs be repealed. Even then, there were serious 
misgivings as to the change of policy, The Marquesas of Salisbury 
uttered a note of warning on the sth April 1933 :— 

"It is because the Indian Constitution is purely artificial, is 
established for the first time striking at the very root of all that is 
most valuable and most vital in Indian life, that there is a difference" 
(between the English Constitution and the Indian Constitution.) 

4a. The warning was not heeded to, and no one ever contra- 
dicted the noble Lord that his fears were groundless. Two years 
after, on the June 19th, 1935, Bishop of Exeter repeated the 
warning on the floor of the House of Lords that this reform will 
bring into India "Chicago gangstermen.” He continued 

“I do not want for a moment to say that the Indian civilisation 
is perfect, I am well aware that some noble Lords who know 
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India well could tell us of grave faults, but that civilisation is 
believed in, and does as a matter of fact hold in check much that 
is evi. I would welcome every effort to advance that civilisation 
by mission works or otherwise, but if the civilisation tends to 
collapse, it will not change over to the West. We will not have a 
Western world taking the place of the Eastern world. We will 
have a great world of confusion.” 


42. I may be pardoned for saying that for a number of years 
I had a fear that things were drifting from bad to worse. Asa 
precaution, I appealed to an M. P. I give herewith my appeal 
and his reply only to show the meaning of the general warnings 
of the noble Lords quoted above. 


I wrote the following letter in 1934 :— 
17-3734: 
Lt. Col. Sir Arnold Wilson, K.C.I. E., C.M.G., D.S.O., C.S.f; 
Much Hadham, Hertfordshire 
England. 
Dear Sir, 


I hope you wont mind a few minutes’ intrusion upon your time 
from a stranger from Calcutta writing on a topic to which you 
have devoted more than ordinary attention. I am emboldened 
to write to you, as I consider that there isnot a single utterance 
or writing which can be compared with your observations in the 
last paragraph of your article on Indian Constitutional Reform 
in the 1933 May number of the English Review, in point of 
perspicacity of outlook, correctness of diagnosis and statement 
ofthe problem. I mean your observations about Indian character 
and Indian wisdom. I have taken the liberty of addressing you 
to let you know that, frst, the whole tendency of the White Paper 
wil be to create parvenu hybrid of imported Europeanisms and 
self-aggrandisement of half-educated Indian wits with which Indian 
character and Indian wisdom will disdain to fight, secondly, for ` 
the last 20 years the ruling powers of India have failed to judge 
Indian character and Indian wisdom resulting in ascendancy of 
men of dirty sex-life, swindlers, adventurers and renegades in the 
public life of India, ZAirdiły, the comparative ease with ~ which 
these people have gained power and place, has raised a delusion 
of a new India in which they hope to sweep away traditions, honour, 
chivalry and values of Indian wisdom and character to which they 
in their lives and conducts cannot come up ; and fowrzA/y, elections 
for power without responsibility, votes for partiés without principles 


t 
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trying to share in guants, and, unenlightened and helpless electorate 
tossed between conflicts of interests that will be created by the 
constitution will make India a witness’ cauldron from which 
Indian character and Indian wisdom will fly to save themselves, 
if they can. For nearly a year ] have felt the poignancy of the 
situation, and it is only due to the admiration your aforesaid 
observations inspired.in me that I venture to suggest, if you would 
kindly take the trouble to ventilate and impress on the powers 
that be (i) not to make any experiment to engraft ideas of paia 
mentarianism over Indian religious and social ideals. 

(ti) not to abandon the policy of the Gracious NEM Vic- 
toria in her proclamation of 1358. 

(ili) to leave the Indians independent of legislative interference 
in their society and religious life, and 

(iv) to encourage the ancient learning to stand above the 
universities, so that disinterested counsels of really Indian wisdom 
and true Indian character may maintain Indian standards and 
values Iam sure, that inspite of the committal of the Home 
Government in the White Paper, there is ample scope to give play 
to the policy, adumbrated in the above four proposals, 

Dear Sir, I beg of you to consider that I have not suggested 
any new departure. If your countrymen think that the policy 
hitherto pursued from the days of the East India Company had 
not been fruitful, while history says it was, we Indians can only 
gay that we have fallen on evil times and evil tongues. Surely, 
surely it is an evil day when men lose faith in their own 
history. 

With apologies for intrusion and kindest regards 
Yours truly, 
Sd. 


To which I received the following reply -— 
Much Hadham 21 
Wynchea 
Much Hadham 
Hertfordshire 
31-3-34- 
My dear Sir, 

Iam indebted to you for your letter of ryth March and I 
greatly value such expression of opinion. I will continue to do 
what I can, as a Member of Parliament, to emphasize and ventilate 
the points you have stressed, léventure to enclose a reprint of 
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an earlier paper of mine, parts of which deal with the same sub- 
ject and remain, 
è With the greatest regards 


Yours very faithfully, 
Sd. Arnold T. Wilson. 


44. Then, next, the question arises :—when there are so 
many misgivings about the conferring of powers over the social 
field and when asa mitter of fact, no consideration was given 
to the repeated prayers for religious safeguards, how is it that 
this repeal of the only safeguard came in as something out cf 
the wood? I am sure had the Government of India been 
consulted, they would not have advised it. Then why this repeal ? 
There has been a continuous propaganda for this repeal. 


Lhe Propaganda. 


45. I know the Government of India has during the last 
twenty-five years steered clear of both sides of a propaganda that 
has been carried on for the saíne period. I am now going to 
refer to this propaganda as supplying the fullest explanation of 
this repeal move which is otherwise inexplicable. On or about 
the year rgro two movements were started with regard to India 
and its aspirations, A number of writers busied themselves with 
Warren Hastings cult not asa mere historical research but with 
a deep ulterior political motive. Their movement produced a 
repercussion in the seats of learning and we find in rg14 in the 
“Oxford Survey of the British Empire’ by J. A. Herbertson m. A., 
Ph.D, and O. J. R. Howarth, m. a. (page 168). 

“Warren Hastings no doubt thought that only on the principles 
of Machiavelli’s Prince could oriental duplicity be circumvented. 
Still apart from the feld of morals, there can be no question 
regarding the work of Hastings in consolidating the British Rule 
in India". 

No doubt this doctrine preached so openly had the effect of 
brushing aside all moral scruples amongst a class of politicians with 
regard to Indian questions, 

H 

46. There was another movement started by Sir Valentine 
Chirol in his “Indian Unrest” (1910) 

“There are only two forcés that aspire to substitute themselves 
for British Rule, or at least to make the continuance of British 
Rule subservient to their own ascendancy. One is the anci:nt and 
reactionary force of Brahmanism which having its root in the 
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social and religious system we call Hinduism operates upon & 
very large section—but still only a section—of the population who 
are Hindus. The other is a modern and in itg essence a progres- 
sive force generated by Western Education. 

* * 4 * 

The one is too old; the other too young. But the most 
rebellious elements in both have effected a temporary and 
unnatural alliance on the basis of an illusory “Nationalism” which 
appeals to nothirg in Indian History, but is calculated and meant 
to appeal with dangerous force to western sentiment and ignorance. 
It rests with us to break up that unnatural alliance. We may not 
reconcile aggressive Brahmanism to western civilisation; but we 
can combat the evil influences for which it stands and which 
many enlightened Brahmins have since recognised ; and we can 
combat them most effectively by rallying to our sides the better 
and more progressive elements which, inspite of its many imper- 
fections, western education and the contact with western civilisation 
have already produced.” Mrs. Besant characterised this work 
Indiam Unrest as "malicious and unscrupulous book.” 

47. But, it cannot but be admitted that the f-llowing siren 
song of Sir Valentine Chirol has taken root in India, 

“We want the western-educated Indian. He has not yet by 
any means proved his title to speak for the scores of millions of 
his fellow countrymen who are stil living in the undisturbed 
atmosphere of the Indian middle age . E 
We should regard him as the only or the most authoritative 
mouthpiece of the neeJs and wishes of the other classes or of 
the great mass of his fellow country men with whom he is often 
in many ways in less close touch than the Englishmen who live in 
their midst." 

48. This political blandishment had its desired effect on the 
educated Indian especially upon those who by their conduct 
were considered as rebels in the Hindu society, It is a long 
shameful story covering all these 25 years I do not deny that 
there are a number of men of great parts who fell victims to it. 
The chief amongst them are poet Tagore and Mr. Gandhi, 

49. Within two or three years from the commencement of 
this propaganda poet Tagore launched a monthly paper in which 
he preached revolt of the youth, forsaking of husbands, free love 
as higher than married love, and all the pernicious doctrines of 
Ibseniana. From this period upto this date he has dipped his 
pen in venom and it bas been a pamime with him to abuse his 
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ancestral rel gion and its followers. We ought not to take ad- 
vantage of mere differences of opinion, but what to speak of the 
man who takes up the cudgel on behalf of the Brabmos when 
Saraswati idol was eyesore in a Brahmo hostel, and uses the same 
cudgel in support of Temple entry agitstiongs——temples where these 
idols are daily worshipped ? 

so, It is now well-known that Mr, Gandhi was brought to 
India after negotiation with General Smutts, Here also one should 
give every scope to differences of opinion. So we should not 
Tefer to bis prefent day activities. Buta few undisputable facts 
about him are well worth rememtering, He himself has described 
marriage of a girl as “being sold to man’s lust" This shows 
that he has unmitigated contempt for the sacramental character 
of marriage. Isthere any wonder that his admirers would con- 
sider it necessary " to penalise the person who actually officiates 
in that part of the ceremony which finally renders the marriage 
tie indissoluble.” (Report of the and Select Committee on the 
Sarda Bill) We find bim again in his anti-Hindu activity in 
killing a suffering cow by injection. He defended it even after 
protest with bis usual truculence, And the third incident is the 
clincher of bis anti-Hinduism. He advertised his study of the 
Gita in his lavatory. And this blasphemy has been followed by 
an impertinent commentary on that sacred book. These may be 
his “experiments in truth”, but he has dared them only counting 
upon the tolerance of the Hindus. He is nota Hindu and he 
has been alvertised asa Hindu for the purpose of a political 
propaganda. 

sr. It is also well-known to all observers of current history 
that there have been a number of persons both European and 
Indian who have been negotiating for the services of these two 
eminent men in the cause of this polilical propaganda 
and the chief amongst them is the Reverend Mr. Andrew. 

52. There were also outside agencies at work. One William 
Archer took pains to depict the Indians as barbarous. The next 
agent was Misa Mayo whose labours were crowned with success 
by the passing of the Sarda Act. The Sarda Act was the culmina- 
ting point of the first series of feelers which the Chirolites used 
for measuring the strength of the Hindu Society. The first was 
the Marriage Act of 1923 of Gour which the Mahomedans rightly 
treated with contempt. The second feeler was the raising of the 
age of consent in 1925 which none knew and none requisitioned. 
The third was the Sarda Act itself, the first condemnation by 
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the educated Indians whom Chirol patted, to lower the Indian 
social conditions and to open the back door to flappers as leaders 
of the women movement. All the time Sir Valentine Chirol was 
atit, In hislast book "India" published in 1925 runs his innate 
hate of everything Hindu amidst a mass of incorrect informations 
and perverse interpretations. Ele had to admit that the “Con- 
servative Hindus’ loyalty to the British raj stil remained 
unshaken,” but he dii not spare his cynical sneer even at the 
Maharaji of Durbhanga, because he presided over a “National 
Conference” (p. 105). He patted the “Brahmo Samaj” and 
the “Prithana Simaj” Raja Rammohan Roy and his church, be- 
cause they were the first rebels of the Hindu society. He must 
patronise Sir Rabindra Nath Tagore'a pet scheme at Bolpore and 
write about "genuine interest and sympathy" for it (which seldom 
materialise), because consciously or unconsciously Rabindra Nath 
has aided his movement, It is an unfortunate position, no doubt. 
But it ia this position that some educated Indiins are ready to open 
the back-door is the incentive or the temptation which is at the root 
of this repeal of these two statutes. 


The Other Side Of The Propaganda, 


53. I woull not have taken the pains to advert to this story 
of self-debasement, had this picture covered the whole field. But, 
there is another side of it. Asa protest against the Chirol move- 
ment Sir George Birdwood in 1913 ieminded his countrymen their 
duty in the following passage :— 


"Among the exciting causes of the unrest in Indis, is the 
presence there of an ever-increasirg number of Europeans of no 
education, and strong prejudices, who seek a living in India 
Outside the Government services ; and again of educated English 
people both within the Government services and without them, 
who, knowing little or nothing of the profound spiritual culture 
ofthe Hindus, and of the Muslims, ere overjealous to impose 
on them our Europsan system of education, whicb, although 
excellent for instructions, is deficient as a means of mental dis 
cipline, and altogether defective in its appliances of the promo- 
tion of culture ; and seek, moreover, to impose it on their Indian 
proteges and friends, not as a superadded accomplishment, but 
in substitution of their own traditional—(in the case of the Hindus, 
immemorial) and idiosyncratic literature, arta and religions, in other 
words, to the destruction of the souls of the Hindus and Muslims 
of India. 
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Of the predisposing causes of this unrest the most effective is 
the “ higher education ”, organised directly by the Government of 
Indis, for the training of the medical men, lawyers, professors, etc., 
an education which unfits a vast number of them, in particular 
the B. A.’s and M. A.’s for duly remunerative employment in India, 
while our colonists make it hopeless for them to seek employment 
in the neighbouring and still inadequately populated common- 
wealth of Australia and Union of South Africa. Again, the terrible 
effect of our godless system of public education in India on the 
Hindus, in destroying their faith in their own religion, without 
substituting any other in itè place, has served seriously to alienate 
from us the loyalty of the Brahmans, to secure which should be 
the first and the abiding solicitude of every Enghshmen in India. 
The agricultural classes in India are perfectly indifferent as to who 
rules over them, so they be left to sow and reap in quietness of 
soul; but the Brahmans are their gods and the redeemers and 
saviours of their souls. The Rajputs, and other reigning Hindu 
Princes, are loyal from the ground of their hearts towards us, for 
as much as they have now reigned for about rco years in unclouded 
sunshine, under the aegis of England as the. paramount power in 
India but the paramount power over their souls are the Brahmans. 
And they deseive to be; for it is their wary wisdom, as embodied in 

e “Code of Manu" and cognate Hindu law books, that has, kept 
India—India of Hindus—together with absolute communal and 
religious unity for 3,000 years past, and through ceaseless political 
revolution, and if their conservative hold on the people of India 
is ever undermined, and the missionaries of the Catholic Roman 
Church are not there prepared to take their place, India will once 
again rapidly be reduced to even more ghastly chaos than under its 
Afgan and Mongol conquerors; who for the most part ruled the 
country by plunderings and ruthless devastations. ” 

The next defender of the Hindu system came in the person of 
Sir John Woodroffe, His “Is India Civilised " will stand the test 
of time, and it will be presumptuous on my part to dilate on it 
What a pigmy William Archer looks before Sir John Woodroffe ! 
Mr. Fraser Blair gave a dignified reply to Miss Mayo. He was in 
this country for a very few years, but his adoration of the Hindu 
matron returning home after morning bath in the CHORO he has 

carried home, and he still adores her. 

One distinguished orientalist, Johann Jakob Mayer, as soon as 
he scented “the politically dangerous " character of Miss Mayo’s 
performance, sat down for full4 years to write out his" Sexual 
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Life in Ancient India” which extorts the admiration of every 
reader. 

It is needless to say that the British rule in India has had its 
foundation truly and well laid by the continuous labours well over a- 
century and a half of such eminent persons of greater humanity 
than political exigency can produce--I mean Munro, the military 
man who nevcr failed to“appreciate ths Indian civilisation, Sleeman 
whose Rambles and Recollections micat bis Thugi-hunting will ever 
remain a human document, -Elphinstone who gave up the offer of 
Governor-Generalship for writing a history of Indis, Fergusson’ who 
came to acquire money but remainad to pray for architecture of 
Indis, and a whole galaxy of other men and women. Let us hope 
that Birdwood, Woodroffa and Mayer will not be the last t» join 
their ranks, 

Need I point out that this is a refreshing background of a lurid 
picture I have disclosed ; 


Two other argumentis. 


54. There are two other cognate questions which the prota- 
gonists of modernism will raise. First—in the modern world, 
everything is being secularised, and second—progress demands that 
legislation must regularise the activities of a living society. 1 should 
not overlook these two points. z 


Secularisalion, ma 


$5. The case of Bowman v. The Secular Society Lid, 
[t917] A. C. 405 is a case in point where secularisation was argued 
and discussed. It is on the opinion of Lord Chancellor Finlay, in 
that case, that I-can say that if any repeal was. necessary, the 
opinions of the representatives of Indian people on the spirit of 
the age should have been first hac and obtained. The decision 
in the cate was by the Judges other than L, C. Lord Finlay, in 
favour of secularisation. But only two years after, the Church. 
Assembly Act was passed. We read in the Encyclopedia Brittanica, 
14th Edition, Volume 5, pages 674 :—" This devolution of legis- 
lative power by Parliament to the Asssmbly (1919) did not destroy 
the right of Parliament to make laws for the Church of England, 
but rendered the exercise of that rigkt abnormal and improbable. 
The right of a spiritual society to be truly autonomous in spiritual 
matters is obviously patient of large secular control in other 
directions. The provisions of the repealed sections made it 
‘possible for Hindu and Moslem Societies obviously patient of 
secular control in other directions, Again two years after in 194r, 
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the Church of Scotland Act was passed to exhibit the model of 
“a free church in a free state.” In fact the controversy between 
the Church and the State has not yet been over anywhere in 
the world. 


Philosophy cf Change. 


56. A few observations are needed about the second tendency 
of modern States, It is the fever of legislation. From r9r9 to 1930, 
the British Parliament passed about 750 Acts covering 8,000 
pages of print. Inthe same period, several states of the United 
States of America passed sixty thousand Acts, It is overdoing a 
part on the theory of life enunciated by M. Bergson. Bergson’s 
celebrated principle of e/as pital postulates that there is an-impulss 
driving it to take ever greater and greater risks towards its goal of 
an ever higher and higher efficiency. This is one of the symptoms of 
modernism In his old age M. Bergson seems to revise his views in 
1932 (Prof. Muirhead’s Review of Bergson’s New Book on Morals 
and Religion in Hibbert Journal, October, 1932) He now thinks - 
tbat ‘dynamic religion’ lires moves and has its being on ‘revelations 
voucbsafed to chosen spirits’, that if to say—the Scripture. He 
aske—“ Surely, if there is one thing in which progress has been 
made in political theory, is it^not in the advance from the merely 
negative conception of liberty which inspired the older advocates 
of democracy to a more positive conception of it as the realisation 
through social control of the values inherent in human nature? 
And how is this possible except on the basis of a positive concep- 
tion of what these unrealised values really are?” And in the year 
of Grace 1935, the basis of scripture and ils social control in India 
are to give place to negative conception of liberty? And thie is 
progress | 

Pros and Cons. 


. $7. I may be accused of being an alarmist. But the Marquess 
of Salisbury and the Bishop of Exeter are not. J have no hesi- 
tation in admitting that there may be a class of Indian politicals 
who would welcome this change of policy, as extending to Indians 
plenary powers of legislation. They are bookish doctrinaires, 
and do not know India’s helplessness. -There may be another 
class of politically minded Indians who might like to have any 
opportunity of exploiting India’s helplessness, and would fain have 
their part in the “Coming Struggle for Power" in India? They 
have got it. If there be. a modicum of honest reformera, they 
onght to be satisfied with methods of persuision and missionary 
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work, and not legislative coercion which this repeal is sure to bring 
in. And afterall, if faith and tradition are looked down upon 
by the constitution of the lanl, India is constitutionally pushed 
into the paths of communism. The door of India is now made 
wide ajar for the ingress of the Soviet philosophy. That is the 
wrong done. 


What is anticipated 1 


' 58. Oh the r7th November last, the Statesman reprinted an 
article on "What next in India?” from the pen of its former 
editor Mr. Arthur Moore. He has expressed his chuckling satisfac- 
tion that "Mr, .Gandhi, is shaking orthodox Hinduism to its 
foundations with his campaign against untouchability" and "that 
a serious pre-occupation with internal social problems will set in.” 
Evidently;to make the engineer hoist with his own petard is an 
achievement of which he and others of his way of thinking may 
well be proud. But if Hinduism goes to the melting pot, will 
it be alone 2 


Remedy. Q3 


sg, Whatisthe Remedy? I refuse to hear that. it is a chose 
juges. Yet there is at the helm of Indian affairs a master-mind 
having life-long experience of India and her people. I believe 
if he minds, he can undo the wrong. Let the Hindus be left 
with their Shastric injunctions, let tha Moslems be left with their 
Koran and let ths legistature make any law for any body who like 
them. I know Lord Willingdon can work wonders. 

62. Before I conclude, I beg to remind everybody of a passage 
in Dr Hermin Finer’a “Theory and Practice" (page 753) “In 
justice” has been done “to the vast unseen intricacy called the 
public which remains a phantom while it is unaffected, but 
suddenly becomes a frenzied monster when molested.” In view 
of the extreme helplessness of the Indian public, I may be allowed 
to say, that if any frenzy overtakes them, there will be endless 
suffering and criminal waste of energy and property. Did the 
members of the Joint Parliamentary Committee consider that, 
or they left that consideration to future authority having respon 
sibility for law and order ? 

Therefore my last submission is that this repeal will have far- 
reaching mischievous consequences And what for? Because, 
some Indians have exaggerated notions about their own persona- 
lities—a bye-product of little learning. “The sense of personality 
begets self-consciousness and sélf-conciousness begets pride, and 
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"pride begets the desire of interference with others, other nations, 


other creeds, other class, other men”. (Quarterly Review, July, 


.193o0, page 176) Everybody Indian or European, who has 


some desire for the good of Indis, can ill afford to forget what a 
religious leader said to the Marquess of Salisbury (speech, dated 
gri July 1935)-—"What we want in India is peace. We want tran- 
quility. That is why we are nervous about what is, being done." 
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NOTES OF CASES, 
er Kishore v. Buttu Mal. - 


Default of payment by awction  furchaser— Ke-sale, mandatory not 
discretionary. 

When default is made by auction purchaser to pay the balance 
of the purchase money within fifteen days as required by Rule 85 of 
Order a1 Civil Procedure Cole : 

Held (fsr Sulaiman, C. J. and Gaaganath, J.) that the only 
discretion given by Rule 86 to the Court in such a case was in 
the matter of forfeiture af the 25 percent deposit made by the 
&uction purchaser and not in the matter of re-sale which was 
peremptory, : 


Basatbas Dubs v. Anpurna Kunwar (v) overruled. 


(1) [1926] A. I. R. All. sog. 


Y» 
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Emperor s. Bent. 


- 


1931, Attachment of crops—Copies of warrant of allachsieut not signed or 
I L. R. 7 All sealed by Court—Attachment, illegal. 
660, 


Crops attached in execution of a decree were removel by a 
péreon with the consent of the judgment-debtor and the person 
: doing so was sent up on a charge of theft of them. It was found by 

the Criminal Court that the writ of the Civil Court in perauance of 
' which the attachment was made was neither signel nor sealed by 
thé Court. - m 3 dd 
: Held (per Bajpai, 7.) that inasmuch as the formilities laid down 
^' in Rules a4 and 25 of Order 21 had not been complied with in the 
“wiit, thd attachment ‘was illegal and hence removal of the subject 
matter thereof constituted no theft. 


iad A - 
? 


t 


ł 


The Caleutta Law Journal, 








Vor. LXIII. CALCUTTA. 








NEW ENACTMENTS. 
BENGAL ACT VII OF 1936. 


The Bengal Agricultural Debtors Act, 1935. 
[Publisbod In the Calen#a Gasette of the oth April, 1536 ], 


An Act to provide for the relief of indebtedness of agricultural 
debtors in Bengal. 


Wagreas it is expedient to provide for the relief of indebtedness 
of agricultural debtors and to amend the law governing the relations 
between agricultural debtors and their creditors ; 

AND WHEREAS the previous sanction of the Governor General 
has been obtained under sub-section (3) of section 89A of the 
Government of India Act to the passing of this Act ; 

It is hereby enacted as follows :— 


I. (z) This Act may be called the Bengal APEE Aura Debtors 
Act, 1935. 


(2) It extends to the whole of Bengal, 


(3) It shall come into force in such areas on such dates as the 
Local Government may, by notification, direct. 


ty 
~ 


2. In this Act, unless there is anything repugnant in the subject 
or context,— 


(zr) “agriculture ” includes horticulture and dairy farming and 
the use of land for any purpose of husbandry inclusive of the 
keeping or breeding of livestock, poultry or bees and the growing of 
fruits, vegetables and the like; 


(2) “amount payable undet an award” means an amount 
included under clause (d) of sub-section (t) of section 25 in an 
award as payable by a debtor in respect of any debt, or any part of 


» 





IN OTES PORTION, 


Short title, extent 
and commencement. 


Definitions. 


48n 


Ben. Act If of 
1913. 


Il of 1954. 


THE CALCUTTA LAW JOURNAL. (Vor. LXI]. 


such amount which remains unpaid, together with any interest on 
such amount or part thereof which is due under the award ; 

(3) “Appellate Officer” means an cfficer appointed under 
section 40 ; 

(4) “ award” means an award as made by a Board under sub- 
section (2) of section 19 or sub-section (Ó) of section 22, or as 
confirmed or modified by an Appellate Officer under sub-section (5) 
of section 40 ; 

(5) “ Board ” means a Debt Settlement Board established under 


sub-section (T) of section 3, and includes an officer or the Collector 
authorised under the proviso to section 4 ; 


(6) “ Certificate-officer ” means a Certificate-officer as defined 
in the Dengal Public Demands Recovery Act, 1913 ; 


(7) " Collector ” includes any officer appointed by the Local 
Government to exsrciee any of the powers of a Collector under 
this Act ; 

(9) “ debt " includes all liabilities of a debtor in cash or in kind, 
secured or unsecured, whether payable under & decree or order of 


‘a Civil Court or otherwise, and whether payable presently or in 


future, but does not include the following :— 


(i) any amount the liability for the payment of which is only 
contingent ; 


(ii) any rent not due at the time when a Board determines 
the amount of debts under section 18 ; 


(iii) any share of the produce of land payable on account of 
land cultivated under-the system known as adhi, barga or bhag ; 


(iv) any amount recoverable as a public demand, except— 


(a) an amount referred to in subsection (r) of section 28, 
and 


(6) arrears of rent payable on account of the use or occupation 
of land held by a tenant, 


(v) any amount a suit or application for the 1ecoveiy of which 
i8 barred by limitation ; or 


(oi) any debt due to any bank included In the Second Schedule 
to the Reserve Bank of India Act, 1934 3 


(9) " debtor ” means a debtor whose primary means of liveli- 
hood 18 agriculture and whoe- | 


(a) isa miyat or an under-safyas, or 
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(2) cultivates land himself or by members of his family or by 

hired labourers or by adAjars, bargadars or bhagdars ; 
and includes a. group of persons who join in making an 

application under the provisions of sub-section (7) of section 9 ; 

(ro) “loan " means a loan whether of money or in kind, and 
includes any transaction which is, in the opinion of n Board, in 
substance a loan ; 

(zr) " notification " 
Calcutta Gasetls ; 

(r2) “ prescribed ” 
this Act ; 

(13) " settlement " includes an amicable settlement and a 
settlement or adjustment made by order of a Board ; 


means 3 notification published in the 


means prescribed by rules made under 


(74) “ supplementary . income " means any income derived by 
the debtor.from any source other than agriculturé ; 

(rs) the expressions “ landlord ?, “ raiyat”, “ under.saiyat " 
and " rent " have the same meanings as in the Bengal Tenancy 
Act, 1885, 

3. (zr) The Local Government may, by notification, establish 
one or more Debt Settlement Boards for any local area specified in 
the notification. 

(2) Each Board shall consist of a Chairman and of not more 
than four other members, to be appointed by the Local 

Government. 
` 4. The Local Government may, at any time, for reasons to be 
recorded in writing, cancel, by notification, the appointment of 
the Chairman or of any other, member of a Board or dissolve any 
Board: | 

Provided that 1f, when a Board is dissolved, the Local Govern- 
ment does not consider the appointment of another Board to be 
necessary Or desirable, it may authorise any officer who has had 
judicial experience to exercise such of the powers of the Board in 
connection with the making of awards as it may specify and the 
Collector to exercise all or any of the other powers of the Board. 

5. The Local Government may, by notification, delegate its 
powers under sections 3 and 4 to the Commissioner, 

6. The Chairman and the other members of a. Board shall be 
appointed for a term of not more than three years, but shall be 
eligible for reapp ointment, 

7. The Locil Government may, by notification, from time to 
time, empower a Board fo exercise all or any of the. powers under 
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sub-section (2) of section 9, sub-section (2) of section 13, clause (7) 
of sub-section (7) of section 19, section a1 or sub-section (7) of 
section 22, and unless so empowered a Board shall not exercise any 
such powers. 


8. (r) Subject to the provisions of section 9, a debtor may 
make an application for the settlement of his debts to a Board 
established for the local area within which he ordinarily resides 
within five years alter the first Board is established under sub- 
section (7) of section 3 for that local area. 

(2) Unless the debtor has already made an application under 
sub-section (r) any of his creditors may make an application to a 
Board to which the debtor might have applied under that 
sub-section. 

(3) If applications are made to more than one Board in respect 
of the debts of the same debtor, such applications shall, subject 
to rules made under this Act, be transferred to and dealt with by 
one Board. 

(4) No objection as to the place of presentation of the appl 
cation shall be allowed by the Appellate Officer unless such 
objection was taken, at the eailiest opportunity, before the Board 
to which the application was made and unless there has been a 
consequent failure of justice. 

(5) Notwith standing anything contained in sub-section (7), a 
Board may for good and sufficient reason entertain a further appli- 
cation in respect of any debt incurred before the date of a first 
application under sub-section (7) or sub-section (2) whether such 
application was made to it or to any other Board, except when such 
application under either of the said sub-sections has been dismissed 
under sub-section (37) of section 13 or under clause (7) (sf) of sub- 
section (Z) or sub-section (2) of section 17. 

(6) A Board shall not entertain any further application for the 
settlement of- any debt which has been incurred by a debtor 
(including any rent which has become due) after the date of appli- 
cation under sub-section (7) or sub-section (2). 

g. (zr) An application may be made under subsection (z) of 
section 8 for the settlement of— 

(a) an ancestral debt for which two or more persons nre jointly 
liable if one of such persons is a debtor within the meaning of this 
Act, and they all join in making such application, or 

(6) a debt for which two or more persons are jointly liable if all 
such persons nre debtors within the meaning of this Act and they all 
join in making such application, 
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and the Board may pass orders under this Act regarding any 
debt to which such application relates. 


(2) If a debtor within the meaning of this Act is jointly liable 
with other persons for any debt other than a debt for arrears of 
rent such debtor may make an application under sub-section (T) of 
section 8 for relief in respect of his liability in regard to such 
debt, and the Board, after consideration of the facis and circum- 
stances of the case, may, if 60 empowered under section 7, pass 
such order as it think 8 fit under this Act regarding the debt so far 
as such applicant is concerned and such order of the Board shall 
not be questioned in any Civil Court or in any manner other than 
that provided in thi s Act : 

Provided that an order of the Board under this sub-section shall 
not affect the liability of any other person who is jointly liable 
with the debtor for the debt, but in no case shall the creditor to 
whom the debt is due be entitled to realize more than his dues 
from the persons jointly liable. 


10. Every application under section 8 shall be in writing in 
the prescribed form and shall be signed and verified in the pres 
cribed manner, 

rr, (2) An application made by a debtor under sub-section (z) 
of section 8 shall contain a statement of debt, in the prescribed 
form, which shall include the following :— 


(a) the name of the place where he ordinarily resides ; 

(4) the names and addresses of bis creditors, the total amount 
claimed by each creditor to be owing to him in respect of each 
debt, so far as is known to the debtor, and a note whether each 
such claim is admitted by the debtor ; 

(c) the history of each. such debt with particulars of the original 
. principal and the rate of interest chargeable ; 

(d) details of any debts for which the debtor is liable as a surety 
or is liable with other persons as a joint debtor or joint surety 
together with the names and addresses of all such persons ; 


(e) particulars of the debtors property both movable and 
immovable (including claims due to him), a specification of its value 
and of the places where it may be found, and details of any 
attachment, mortgage, lien or charge subsisting thereon together 
with the names and addresses of the co-sharers if any, of 
the debtor ; l 

(J) particulars of any property as in clause (¢) which has been 
transferred by the debtor within two years previous to the date of 
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im 
his application together with the name and address of the 
transferee ; 

(g) particulars of any supplementary inccme of the debtor; 
and 

(7) a declaration that all his debts and all his properties have 
been included in the statement. | 

(2) An application made by a creditor under sub-tection (2) of 
section 8 shall contain a statement of deLt, in the prescribed form, 
which shall include the following :— 

(a) the name of the place where the debtor ordinarily resides ; 

(4) the total amount of every debt claimed by the creditor to be 
owing to him from the debtor ; 

(c) the history of each soch debt with particulare of the orga 
principal and the rate of intereat chargeable ; 

. (d) the names and addresses of the other creditors, so far as 
they are known to the creditor ; 

(e) particulars, so far as t! ey are known to the creditor, of the 
debtor's property, as in clause (¢) of sub-section (7) ; 

() particulars, so far as they are known to the creditor, of any 
supplementary income of the debtor ; and 

(e) a declaration that agriculture is the primary means of 
livelihood of the debtor. 

12. (7) On receipt of an application under section 8, the 
aie Board shall pass an order fixing a date and place for consideration 
of the application, unless the application is dismissed forthwith 

undér section 17. 

(2) The Board shall, in the prescribed manner, give notice of 
such order to the debtor (if he is not himself the applicant) or (if 
the debtor is the applicant) to all persons whose names and 
addresses are given in the application. 

(3) The applicant may, at the discretion of the Board, be 
examined on oath or aífirmation on the date fixed under sub- 
section (r) or on such other date asthe Board may fix anda 
memorandum of the substance of the statement made by the appli- 
cant shall be recorded in writing by the Bcard. 

(4) No woman who has made an application under section 
8 shall, against her will Le required to appear in person be- 
fore the Board for the purpose of being examined under this 


section.. 
actae states I3. (r) If after consideration of the application the Board 
of debts, does not dismiss the application forthwith under section 17, it 


shall, in the prescribed manner, serve & notice, on the debtor 
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(unless the debtor 1s himself the applicant) and on every creditor 
whose nams and address are given inthe application and also 
publish a general notice requiring the debtor and all creditors to 
submit & statement of debt in the prescribed form within one month 
ofthe date of service of the notice, or publication of the general 
notice, whichever is later : 

Provided that, if the Board is satisfied that the debtor or any 
creditor is for good ani sufficient. cause unable to comply 
with such notice, it may extend the period for the submission of his 
statement of debt. 

(2) lfany creditor fails to comply with a notice under sub 
section (z), the Board, if so empowered under section 7, may 
pass an order in writing declaring that the amount of any debt 
due to him from the debtor on the date of such order shall, for 
the purposes of tbis Áct, be deemed to be the amount stated 
inthe statement of debt submitted by the debtor, and that no 
debt of which the creditor has failed to submit a statement, other 
than a debt which the debtor has included in his statement of debt 
shall be payable ; 

and such order shall not be questioned in any Civil Court or in 
any manner other than that provided in this Act, 


(3) If any debtor fails to comply with a notice under sub- 
section (z), the Board shall dismiss the application and may 
allow against the debtor such costs as the Board considers reasona- 
ble and such costs shall be recoverable as a public demand on 
application made within the prescribed period by a creditor to 
whom the same is due: 

Provided that un order made unler sub-seclion (2) or sub- 
section (3) may be varied or reversed by the Board onan appli- 
cation for review or by the Appellate Officer on appeal if it is 
proved to the satisfaction of the Board or of the Appellate Officer 
that the creditor or debtor or any person referred Lo in clause (d) 
of sub-section (z) of section 11, am the case may .be had no 
knowledge of the notice under sub-section (7) or that he has 
complied with it or that he had sufficient reason for nom 
compliance : 

Provided further that when a Board has cearej to exist an 
order made under sub-section (2) or sub-section (3) may be varied 
or ieversel by the Appellate Officer on an application if it is 
proved to his satisfaction that the creditor or debtor or any per- 
son referred to in clause (d) of sub-section (r) of section 11, as 
the case may be, had no knowledge of the notice under sub-section 
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(7) or that he has complied with it or that he bad sufficient reason 
for non-compliance. 

r4, (z) When a creditor has submitted to the Board a 
statement of debt under sub-section (2) of section rx or sub-section 
(r) of section 13, the Board shall fixa date forthe prcduction of 
all documents (including entries in. books of account) by which the 
creditor intends to prove any debt owing to him together with a 
true copy of each such document.. . 

(2) The Board shall mark in the prescribed manner each ori- 
ginal document so produced, keep the copy after verifying its 
correctness, and return the original to the creditor. 

(3) No document relating toa debt regarding which a creditor 
has failed to submit a statement under sub-section (2) of section 
1r or sub-section (7) of section 13, and no document which being 
in the possession or under the control of the creditor has not 
been produced by him as required by sub-section (7), shall be 
admissible in evidence against the debtor or bis successor in 
interest in any suit by the creditor or by any person claiming 
under him for the recovery of the debt to which such document 
relates unless it is proved to the satisfaction of the Civil Court that 
there were sufficient reasons for non-production of the document 
before the Board. 

15. Subject to any rules made under this Act, the Board shall 
call upon the debtor and each creditor to explain his case regard- 
ing each debt, and shall use its best endeavours to induce them to 
arrive at an amicable settlement. j 


16. (r) Subject tə rules made under this Act, a Board may 
exercise all such powers connected with the summoning and 
examining of parties and witnesses and with the production of 
documents as are conferred on a Civil Court by the Code of Civil 
Procedure, 1908, 


(2) Any person present may be required by a Board to furnish 
any information or to produce any document then and there in his 
possession or power. 

17. (zr) An application under section 8 may be dismissed by 
the Board, at any stage of its proceedings, in respect of all or any 
of the debts to which it relates,— 


(a) if, for reasons to be stated in writing, the Board does 
not consider it desirable or practicable to effect a settlement of 
debts, or 
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. (f) if, in the opinion of the Board— 
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(í) tbe applicant fails to pursue his application with due 
diligence, or 

(7) the debtor is attempting to use the provisions of 
this Act with a view to defraud any creditor or any person 
referred to in clause (4) of sub-section (7) of section 11. 


(2) An application under section 3 shall be dismissed by the 
Board, if in its opinion— 

(a) such application includes a claim which is intended to 
defraud any creditor ; or 

(4) there bas been transfer of any property by the debtor 
within two years previous to the date of such application with a 
view to defraud any creditor. 

18, (z) Ifthere is any doubt or dispute as to the existence or 
amount of any debt, the Board shall decide whether the debt exists 
and determine its amount: 

Provided that a decree of a Civil Court relating to a debt shall 
be conclusive evidence asto the existence and amount of the debt 
as between the parties to tbe decree. 

(2) Before passing any order under section 19, a1, or 22 
the Board, after considering the statements of debt submitted 
under tection r1 and sub-section (z) of section 13 and after hearing 
the parties and considering the evidence produced shall, in 
accordance with rules mace under this Act, determine in respect 
of each debt the amount of the principal and the amount of the 
arrears of interest due thereon from the debtor up to the date of 
such determination. 

(3) In determining the original principal of a debt for the 
purpores of proviso (ii) to clause (4) of sub-section (7) of section 
19, the Board shall determine the amount of the original loan, 
after excluding any amount of interest on such loan which may at 
any time have been included as principal, 

(4) When the Board has determined under sub-section (2) 
the amounts of the principal of a debt due from a debtor and of 
the arrears of interest due thereon, the decision of the Board in 
this respect sball not be questioned in any Civil Court or in any 
manner other tban that provided in this Act. 

19. (z) Subject to rules made under this Act— 

(a) when any creditor agrees in respect of any debt owing 
to him to an amicable settlement with the debtor, the Board shall 
embody such settlement in writing ; or 

(6) when creditors to whom there is owing not less than forty 
per cent of tbe- total debt, agree to an amicable settlement with 
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the debtor, the. Board, if it is so empowered under section 7 and 
if it considers that an offer made by the debtor for the settlement 
of any debt not included in the amicable settlement is a fair offer 
which the creditor concerned ought reasonably to accept, may pars 
an order that the debt to which the offer relates shall be settled in 
accordance with such offer : 

Provided that for the purpose of this clause an offer shall 
not be considered by the Board to be a fair offer— 

(f) if its terme are less favourable than the terms of the amica- 
ble settlement relating to a debt of the same description, or 

(if) if it contemplates the reduction of any ‘debt to an 
amount which is less tban the original principal of the debt as 
determined under sub-section (3) of section 18, unless creditors 
to whom there is owing not less than sixty ser cent. of the total debt 
agres to the proposed reduction. 

(2) The terms of any settlement of debts under sub-section 
(7) shall be ombo died in an award to be made by the Board. 

Explanation.—The words “total debt” mean the sum (otal of 
all debts which have been determined under scction 18 or regarding 
the amount of which there is no doubt or dispute, 


20. If any question arises in connection with proceedings 
before a Board under this Act, whether a person is a debtor or not, 
the Board shall decide the matter. 

21. Subject to any rules made under this Act, if any creditor 
does not accept an offer made by the debtor which in the opinion 
ofthe Board is fair and such as the creditor ougbt reasonably to 
accept, the Board if it is so empowered under section 7, instead 
of passing any other order which it is competent to pass, may grant 
to the debtora certificate in the prescribed form in respect of the 
debt to which the offer relates, 

and thereafter, notwithstanding the provisions of any law for 
the time being in force, no Civil Court shall allow to the plaintiff, 
in any suit forthe recovery of such debt, any costs in such suit 
or any interst on the debt after the date of such certificate in 
excess of simple interest at the rate of six fer cent, per annuum on 
the principal of such debt as determined under sub-section (2) 
of section 18, and no decree for the recovery of such debt shall 
be executed until all amounts payable under anaward in respect 
of other debts of the debtor have been paid, or such award has 
ceased to subsist under sub-seclion (5) of section 29, or, if there 
is no award, until the expiry of such period not exceeding ten years 
as may be specified in the certificate. ^ 
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32. (7) Where the Board is satisfied that the debts of a 
debtor are such that they cannot be reduced under the provisions 
of section r9 to an amount which he will be able to repay within 
twenty years, and thatthe debtor is afit person to be given the 
benefit of this section, the Board if it isso empowered under 
section 7, may, subject to rules made under this Act and after con- 
sidering all the circumstances of the debtor, by a written order 
declare him to be insolvent and may by such order either— 

(a) reduce his debts to such amounts as it considers that he 
can pay within a period, not exceeding twenty years, to be men 
tioned in the order, or 

(P) if for reasons to be recorded in writing, it does not com 
sider the reduction of his debts under clause (a) to be desirable, 
direct that, subject to the provisions of sub-section (4) and of 
section 24, all bis property shall be sold and the proceeds shall be 
utilised towards the payment of his debts in such manner as may 
be specified in the order. 

(2) The Certificate-officer shall, on the requisition of the 

Board in the prescribed form, sell the property of the debtor 
referred to in clause (4) of sub-section (1) in the manner provided 
in the Bengal Public Demands Recovery Act, 1913, and the pro- 
visions of the said Act regarding sales in execution of certificates 
shall, subject to the provisions of this Act, apply to such 
sale. 
(3) Whenthe Board reduces the debts of an insolvent under 
clause (a) of sub-section (1), it shall specify in the order what sum 
he shall pay in each year towards the settlement of the debts as so 
reduced and in what manner such sums shall be distributed among 
the creditors : 

Provided that the sum to be paid in each year shall be fixed by 
the Board at an amount which, in its estimation, is likely, in a year 
of normal harvest, to leava to the insolvent as provision towards his 
maintenance one-half of the surplus which remains from the value 
of the produce of his lind nfter paying to the landlord the current 
rent due for such land. 

(4) When the Board directa the sale of an insolvent's property 
under clause (2) of sub-section (z), it shall set aside, as provision 
towards his maintenance, not more than one-third of the land held 
by him in his direct possesaion exclusive of the land occupied by his 
dwelling housa : 

Provided that, even if he holds less than three acres of land in 
his direct pogsession, tte Board shall thus set gajde not less than 
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one acre of the land so held exclusiva of tha land occupied by his 
dwelling house : 

Provided further that no portion of the immovable property of 
an insolvent shall be exempted under this sub-section from sale for 
realisation of arrears of rent. 

(5) When the property of the insolvent referred to in clause (7) 
of sub-section (r) has been sold under sub-section (2) or when he 
has paid all the sums fixed by the Boarl under sub-section (3) or 
when his property has been sold under section a8, the Bonrd shall 
make an order of discharge and grant him a certificate of discharge 
in the prescribed form. Such certificate shall release the insolvent 
from all debts which were or,might have been included in the 
application under section 8 : 

Provided that if within five years of tbe ordcr declaring the 
debtor insolvent any property is acquired by, devolves on, or is 
declared by a Civil Court or is discovered to belong to, the insolvent 
debtor such property shall, on application made by a cieditor to 
the Board, be available for distribution among the creditors of the 
debtor, to the extent of their debts, in such manner as the Board 
may direct. 

(6) An order passed by a Board under sub-section (r) shall be 
embodied in an award to be made by the Board. 

33. The principal of any debt due in respect of arrears of rent 
or under section 171 of the Bengal Tenancy Act, 1885, shall not 
be reduced under clause (4) of sub-section (1) of section 19 or under 
section 22, and the provisions of section 21 shall not apply to the 
principal of any such debt. 

21. (r) When a debtor is declared insolvent under sub- 
section (z) of section 22, the Board shall, in the prescribed manner, 
determine what portion of his immovable property shall be deemed 
to be the dwelling house of the debtor for the purposes of this Act. 


(2) Such dwelling house shall be exempt from sale under sub- 


section (2) of section 22 and from sale for the recovery of any 
unsecured debt under section 28, and, notwithstanding anything 
contained in any other Act, the debtor shall be incompetent to 
mortgage, charge, lease or alienate the same in any way until he is 
granted a certificate of discharge under sub-section (5) of 
section -22, 


(3) Notwithstanding anything contained in any other Act, no 
part of the property of a debtor who has been declared insolvent 
under sub-section (7) of section a2 shall be exempt from sale under 
sub-section (2) of that section or under section 28 except such 
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movable property as shall bə prescribed, the immovable property 
excluded as provision towards his maintenance, and, subject to the 
provisions of sub-section (2), his dwelling house as determined 
under sub-section (1) 


as. (1) An award shall be in the prescribed form and shall 
include the following particulars :— 


(a) a list of the immovable properties of tbe debtor with parti- 
culars of any mortgage, lien or charge subsisting thereon ; 


(4) a list of the movable properties of the debtor on which there 
is any mortgage, lien or charge with particulars of such mortgage, 
lien or charge ; 

(c) details of all debts which have been determined under 
section 18 or regarding the amount of which there is no doubt or 
dispute ; 

(d) the amount to be paid to each creditor for each debt owing 
to him under the terms of an amicable settlement or of an order 
of the Board under section rg or stction 23 ; 

(e) the manner and the order in which and the times at which 
the amounts referred to in clause (2) shall be paid : 

Provided that the order in which such amounts shall be paid 
shall be in accordance with any rules made under this Act ; 

(f) the rate of interest, if any, payable on each amount referred 
to in clause (d ) ; 

(g) an order that all the properties mentioned in the list referred 
to in clause (a) or clause (4) except such properties as are exempt 
from sale shall, subject to any mortgage, lien or charge subsisting 
thereon, be securily for the amounts payable under the award. 


(2) Ata place and time of which notice shall be given to the 
parties in the presciibed manner, the award shall be explained to 
the parties present and shall be signed by the Board ; but the vali- 
dity of an award shall not be affected by the absence of any of 
the parties. 

(3) From the date of the signing of the award under sub- 
section (2) it shall, in supersession of all previous decisions ofa 
Civil Court in respect of the debts mentioned in it, be binding on 
the debtor and Lis creditors and the successors in interest of such 
debtor and creditors. . 


26. Notwithstanding arything contained in this or any other 
Act— ] 

(a) if any rent due for any land mentioned in the list referred 
to in clause (a) of sub-section (1) of section 25 falls into arrears, 


56" 


Awards. 


Special 


for arrears of rect, 


Con 


Ben. Act III of 
1914. 
VHI of 1885. 


Existing mortgager, 
etc, to subsist, 


Recovery of. 
amounts included 
in an award. 


THE CALCUTTA LAW JOURNAL. [Vor, LXIII. 


the landlord may include in a suit for the recovery of such arrears 
the amount of arrears of rent payable under such award ; 

(4) if any land referred to in clauge (a) is advertised for sale in 
execution of a decree, or of a certificate under the Bengal Public 
Demands Recovery Act, 1913, for arrears of rent, the provisions of 
section 171 of the Bengal Tenancy Act, 1885, shall not apply, but 
any person whose interests are affected may pay into Court the 
amount requisite to prevent such gale, and thereupon the amount 
so paid, together with interest at the prescribed rat» which shall not 
exceed twelve er centum ber annum, shall be included by the Board 
in the award in accordance with rules made under this Act and such- 
amount shall take priority of every other debt payable under the 
award and of every other charge on the land other than an arrear 
of rent. 

27. (1) When an award is made ns iegards any debt which 
is secured by a mortgage, lien or cbarge on any immovable pro- 
perty of a debtor, such mortgage, lien or charge shall subsist to 
the extent of the amount payable in respect of such debt under 
the award until such amount has been pail or the property has 
been sold for the satisfaction of such debt or the debtor has 
been gianted a certificate of discharge under sub-section (5) of 
section 22. 

(2) Any mortgage, hen or charge upon any immovable pro- 
perty secuiing a debt on account of which any amount is payable 
under a decfee of a Civil "Court shall cease to subsist when such 
property is sold under the provisions of sec'ion 28 or sub-section 
(4) of section a9. 

28. (1) If by the date fixed the debtor fails to pay any 
amount payable under an award such amount shall be recoverable 
as a pubbc demand on application made within the prescribed 
period by a creditor to whom the amount is due. 

If the creditor does not so apply such amount shall, for the 
purposes of clause (s/f) of section 35, be deemed to be adebt 
incurred by the debtor after the date of the signing of the 
award. 


(2) Subject to any rules made under this Act, the Certificate- 
officer, if satisfied that there is good reason for the failure to pay 
by the fixed date, may allow time to the debtor within which to 
pay any amount due. If the Certificate-officer thus allows time, 
he may, if he thinks fit, further direct that a similar period of 
time shall be given to the debtor after the time fixed in the award 
for payment of any other amount payable thereunder, within which 
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to make such other payment, nnd the award shall be deemed to be 
modifisd according ly. 

(3) If the Certificate-cfficer does not allow time under 
sub-section (2), or if the debtor fails to pay within the time 
allowed, the Certificate-officer shall proceed to recover the amount 
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in the manner provided in the Bengal Public Demands Recovery Ben. Act II! of 


Act, 1913 - 


Provided that, if such debtor has been declared insolvent 
under section 22, the Certificate-officer after allowing such time, 
if any, as he thinks fit, shall, forthwith, subject to the provisions 
of sub-section (4) of section 22 and section 24, sell such portion 
ofthe property of the debtor as will be sufficient to pay all the 
amounts payable whether under the award or under sub-section (7) 
of section 29. 


(4) Subjact to the proviso to sub-section (5), if the Certificate- 
officer fails to recover the full amount in respect of which an 
application has been made under sub-section (7) by sale of the 
movable property or agricultural produce of the debtor, he shall 
sell such portion of the immovable property of the debtor as will 
be sufficient to pay all amounts payable whether under the award 
or under sub-section (7) of section 29 or under any decree which 
has, to the knowledge of the Certificate-officer, been passed by 
a Civil Comt in respect. of a debt of which details are included in 
the award under clause (c) of sub-section.(r) of section 2s. 


(5) When the Certificate-officer sells the immovable property 
ofa debtor under sub-section (2) of section 22 or under this sec- 
tion he shall keep a separate account of the proceeds realised 
from the sale of any portion of such property upon which ea mort- 
gage, lien or charge is shown as subsisting in the list included in 
the award under clause (a) of sub-section (1) of section 25. 


(6) If any debt in respect of which no amount is payable 
under the award is secured by a mortgage, lien or charge shown 
in such list, the Certificate-oflicer shall sell the immovable pro- 
perty subject to such mortgage, lien or charge, unless a decree of 
a Civil Court for the recovery of the debt is outstanding in res 
pect of such property, if such a decree is outstanding the Certi- 
ficate-ofücer shall distribute the sale proceeds in accordance with 
the provisions of clause (a) of sub-section (2) of section 29. 

29. (1) When a Certificate-officer has sold property of a 
debtor under sub-section (2) of section a2 or under section 
28 he shall first pay from the proceeds of the sale any amount 
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payable as costs of sale in execution of tke certificate and 
rext— 

(a) any amount payable for arrears of rent under the award 
and as arrears of rent which may have fallen due between the 
date of determination of the debt under sub-section (2) of section 
18 and the date of confirmation of the sale ; and 


(^) any amount due to the Lccal. Government included in a 
certificate issued under the Bengal Public Demands Recovery 
Act, 1913. 

(2) After making the pay mentis under sut-section (1), if any 
the Certificate-officer shall proceed as follows ;— 


(a) he shall, in the first instance, apply the surplus of the 
proceeds realised from the sale of ary portion cf the immovable 
property for which be bas kepta separate account under the pro- 
visions of sub-section (5) cf section 28 to the payment of any 
amounts payable under the award cr under a decree of a Civil 
Court to creditors on account of debis which are s*cured by a 
mortgage, lien or charge upon tuch property in order of priority 
determined in accordance with the provisions of the Transfer of 
Property Act, 1882, and if such surplus is insufficient to meet 
such payments the balance of such amounts sball unless the 
debt has been extinguished by tuch sale, rank equally with 
unsecured debts : f ` 

Provided that if there is any dispute or doubt as to the priority 
Of payment of such debts the Certificate~ ficer shall refer the 


matter to the Appellate Officer who shall determine the same 


according to the provisions of the aforesaid Act ; 


(b when there is a surplus aíter payment of the amounts 
referred to in classe (a), tbe Cerüficate-officer shall apply the 
eum of such surplus and of any proceeds realised from the sale 
of other property af the debtor to the payment of any other amounts 
payable under the award, 


and if such sum is insufficient to meet such payment such 
other amounts and any amount payable on account of an unsecured | 
debt for the recovery of which a decree has been passed bya 
Civil Court, and of which details are given in the award under 
claute (c) of sub-section (1r) of section as, shall rank equally be- 
tween themselves for purposes of payment $ 


"Provided that if any instalment has been paid under the award, 
for the year when an instalment fell due for the recovery of which 
spplication has been made under sub-section (1) of section 28, 


VIII of 
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any instalment which fell due in that year, but which has not been 
paid, shall be given priority ; 

(c) any surplus remaining after payment of the creditors in 
accordance with the foregoing provisions of this section shall be paid 
by the Certificate-officer to the debtor. 

(3) The proceedings of a Certificate-officer under this section 
shall be in accordance with rules made under this Act. 

(4) Notwithstanding anything contained in the Bengal Public 
Demands Recovery Act, 1913, if any amount payable under an 
award in respect of a debt secured by a morigage, lien or charge on 
any immovable property of a debtor which is exempted from gale 
under the said Act cannot be recovered asa public demand, the 
Certificate-officer shall recover such amount by the sale of such 
immovable property and shall pay to the debtor the balance (if any) 
remaining after payment of such amount. The procedure under 
the Bengal Public Demands Recovery Act, 1913, shall be applicable 
to such sale. 

(5) If the Certificate-officer fails to recover a8 & public demand 
or under the provisions of sub-section (4) any amount payable under 
the award, he shall certify that it is irrecoverable and thereupon the 
award shall cease to subsist and any amount that was payable under 
it shall be recoverable within three years from the date on which the 
award ceased to subsist as if a decree of the Civil Court had been 
passed for its pay ment on such date: 

Provided that the Certificate-officer, instead of at once certifying 


ahy part of such amount to be irrecoverable may make a report to, 


the Board which may pass an: order declaring -that the debtor is 
insolvent and thereupon the provisions of sub-section (5) of 
section 22 shall as far as possitle apply to auch insolvent, 

30. Notwithstanding anything in any other Act, when any land 
mentioned in the list referred to in clause (a) of sub-section (z) of 
section 25 is sold in execution of à decree, or of a certificate under 
the Bengal Public Demands Recovery Act, 1913, for arrears of rent, 
the balance of the sale proceeds which remains after the payment of 
the amounts referred to in clauses (a), (^) and (c) of sub-section (1) 
of section 169 of the Bengal Tenancy Act, 1885, or in clauses (a), 
(2) and (c) of sub-section (7) of section 26 of the “Bengal Public 
Demands Recovery Act, 1913, shall be paid to the Certificate- 
officer, or retained by him as the case may be, for distribution in 
the manner provided in section 29 of this Act. 


31. No settlement under this Act of the debts of a member of 
& co-operative society registered under the Cc-operative Societies 
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of a co- 
operative Act, 19ra, Who owes any amount to such society, shall be valid !!of 1912. 


society. without the previous approval in writing of a prescribed authority. 


32. Ifadebtorinforms the Board at the earliest opportunity Stay of 
. that the decree referred to in the proviso to sub-section (7) of ings be- 
section 18 was obtained «x parts and that he intends to apply to the isi i 
Civil Court to set it aside the Board may stay further proceedings 
for such time as it may consider necessary to enable the debtor to 
-set aside the decree. 


d ud 33. Except as provided in this Act, no Civil or Revenue Court 


si shall entertain a suit, application or proceeding against the debtor 
wur and 10 respect of— 
Revenue (a) any debt included in‘an application under section 8 or ina 
‘statement under sub-section (z) of section 13, proceedings in 
connection with which are pending before a Board ; or 
(6) any debt for which any amount is payable under an award, 
‘except in &ocordance with the provisions of sub-section (5) of 
section 29. 
Stay and 34. When an application under section 8 ora statement under 
abate- 
ment of Sub-section (7) of section r3 includes any debt in respect of which 
suits and | & suit or other proceeding is pending before & Civil or Revenue 
ings. Court, the Board shall give notice thereof to such Court in the 
prescribed manner, and thereupon the suit or proceeding shall be 
stayed until the Board has either dismissed the application in 
respect of such debt or made an award thereon, and if the Board 
includes any part of such debt under clause (4) of sub-section (7) 
' of section 25 in the award or the Board decides that the debt does 
not exist the suit or proceeding shall abate so far as it relates 
. to such debt. 
Bar to 35. Notwithstanding anything contained in any Act, no decree Deo ct 
dde of a Civil Court or certificate under the Bengal Public Demands foie 
decrees Recovery Act, 1913, shall be executed— 


-and cer ; 

tificates, (f) for the recovery of a debt included in an application under 
section 8 or in.a statement under sub-section (7) of section 13, 
until- 


(a) the application has been Quaeso by the Board in respect 
of such debt por 

(5) an award in which such debt is included has ceased to subsist 
under sub-section (5) of section ag ; 


(ff) except as provided in clause (a) of sub-section (z) of 
section 29, for the recovery of arrears of rent which became due 
from a debtor after the date of an application under section 8 in 


Act V of 
1908, 


» 
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respect of his debts, unless notice of such decree or certificate has 
been given tothe Board in the prescribed manner, and three 
months have elapsed since such notice was given ; 

(ii) for the recovery of a debt incurred by a debtor after the 
date of an application under section 8 in respect of his debts, until 
all the amounts payable under the award have been paid or such 
award has ceased to subsist under sub-section (5) of section a9. 

36. Notwithstanding anything contained in any Act, any decree 
of a Civil Court passed in regard to a debt after the date of an 
application under section 8 shall be treated as a nullity in so 
far a8— 

(a) it is inconsistent with any order passed by a Board under 
sub-section (2) of section r3 regarding any debt or with any deter- 
mination by the Board under section 18 of.the principal and the 
arrears of interest of any debt included in a subsisting award ; or 


(2) it relates to a debt the documents in respect of which being 
in the possession or under the control of the creditor have not been 
produced before the Board and marked by the Board asrequired by 
section 14 unless it is proved to the satisfaction of the Civil Court 
that there were sufficient reasons for nomproduction of the docu- 
ments before the Board. 


37. After receipt of an application under section 8 the Board 
may attach the immovable property of the debtor in the pres- 
cribed manner and thereupon such property shall be desmed to be 
under attachment under the provisions of the Code of Civil 
Procedure, 19c8, until such attachment is withdrawn or cancelled by 
the Board. 


38. No appeal or application for revision shall lie against 
any decision or order of or award by a Board except as provided 
in this Act. | 

39. (z) The Local Government may authorise the Collector, 
subject to rules made under this Act, to transfer from one Board 
to another, for disposal, applications made under section 8. 


(2 A Board to which an application is transferred under 
sub-section (z) may continue the proceedings in connection with 
the application from the stage which has been reached when the 
application is transferred. 


49. (r) Anappeal may be made in the prescribed manner 
to an Appellate Officer.to be appointed by the Local Government 
against— ; 


(a) 


any decision or order of a Board under this: Act or 


"~ 


5# 


Appeals 


Power of Appellate 
Officer to transfer 
application. 


Reference to 
Appellate Officer. 
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of a Certificate-officer under sub-section (2) of section 28 or 
section 29, 

(5) any award, 

(c) the grant of a certificate under section 21, or 

(d) any failure on the part of a Board to perform its func- | 
tions under this Act or any abuse by a Board of its powers : 

Provided thatin the case of appeals against any order under 
sub-section (2) of section r3, section 18, clause (7) of sub-section 
(r) of section 19, section ar, section 22 or section 29, the Appellate 
Officer appointed under this section shall be a person who has 
had such judicial experience as may be prescribed by rules made 
under thia Act. 

(2) Anappeal under sub-section (7) shall lie if made within 
thirty days of the date of the decision, order, award or certificate 
referred to in that sub-section. 

_(3) The Local Government may make rules regarding the 
procedure to be íollowed by the Appellate Officer, and for the 
control and inspection jf his work. 

(4) The Appellate Officer may after giving the appellant an 
opportunity of being heard reject an appeal summarily if he con 
siders that there is no sufficient ground for interfering. 

(5) If the Appellate Officer does not rej:ct the appeal 
summarily, he shall hear the parties, if they appear, and consider 
any reasons which the Board may submit in regard to the grounds 
of such appeal, and may then either confirm or modify the decision 
or order of the Board or direct the Board to take such action as 
he thinks fit. 

(6) The orders of the Appellate Officer shall be final. 

(7) An appeal for the purpose of this section includes an appli- 
cation for revision. 

(9) No appeal shall lie against a decision or order passed by a 
Board with the consent of the debtor and the creditor. 

41. Whenever “it appears to the Appellate Officer that for the 
ends of justice it is expedient to transfer from one Board to another 
an application made under section 8, he may order that the appli- 
cation be transferred to such Board as may be specified in the 
order and unless he otherwise directs, the provisions of sub-section 
(2) of tection 39 shall be applicable to the proceedings in connec- 
tion with such application. 

42. Subject to rules made under this Act, a Board may, if it 
thinks necessary, make a reference to the Appellate Officer stating 


. the question upon which his opinion, advice or direction is required 


I of 1872. 
Act V of 
1GOB. 
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and the Appellate Officer shall give his opinion, advice or direc- 
tion, as the case may be, thereon ns soon’as possible, 

43. (r) A Board shall, ‘in all proceedings under this Act, be 
gubject to the control of the Local Government. 

(2) Any person appointed by the Local Government in this 
behalf may inspect or cause to be inspected any property, books 
or documents in the possession or under the control of the Board 
and require the Board to furnish such statements, accounts, reports, 
copies of documents or such other information relating to the 
proceedings and duties of the Board, as he thinks fit to call 
for. 

44. Subject to any rules made under this Act— 

(a) a Board may, on an application made by any person in- 
terested, review any decision or order passed by it and pass such 
order in re ference thereto as it thinks fit, 

(4) an Appellate Officer may, onan application made by any 
person interested, review any decision or order passed by him or 
his predecessor and pass such order in reference thereto as he 
thinks fit ; 

Provided that no order shall be varied or reversed unless an 
opportunity has been given to the persons interested to appear and 
be heard in support of such order. 

45. (r) Except as otherwise provided in this Act, the provi- 
sions of-- i 

(a) the Indian Evidence Act, 1872, and 

(2) the Code of Civil Procedure, 1908, 
ahall not apply to any proceedings before a Board. 

(2) The procedure to be followed by a Board in any procee- 
dings before it shall, subject to the provisions of this Act, be in 
accordance with rules prescribed under this Act. 

46. Subject to any rules made under this Act, no legal prac- 
titioner as defined in the Legal Practitioners Act, 1879, shall repre- 
sent any party in any proceedings before a Board, nor shall any 
other agent, without the permission of the Board, represent any 
party in any such proceedings, 

47. (r) Every award and every certificate granted under 
section 21 or sub-section (4) of section a2, shall be registered 
under the Indian Registration Act, 1908, by the Chairman of 
the Board in such manner and within such period as may be 
prescribed. 


(2) For the purpose of the registration under sub-section'(r) 
ofan award or a certificate the Chairman shall be deemed to be 


68x 


Act, 1908. 
ee 48. A copy of any order made by a Board under sub-tec- 
orders tion (2) of section r3, and a copy of any award shall be pub- 
i d lished in such manner ag may be prescribed by the Local Govern- 
ment. 
hi sen 49. The. Chairman and the other members of a Board shall 
ipit be deemed to be public servants within the meaning of the Indian 
deemed to Penal Code. 
be public 
servants. 
So. All proceedings under this Act shall be deemed to be 
judicial proceedings within the meaning of section 228 of the 
Indian Penal Code. | 
sr. No suif, prosecution or legal proceeding whatever shall lie 
against any Chairman or other member of a Board, Appellate 
a Officer or Certificate-officer in respect of anything in good faith 
done or intended to be done under this Act. 
Exten- sa. Notwithstanding anything contained in any other Act, 
sion of X when the period of limitation is calculated for any application, 
period of l i 
Hmitatiog Suit or appeal regarding a debt which has been the subject of any 
proceedings under this Act, the time during which such proceedings 
continued and the time during ‘which the person interested in such 
debt was debarred by any provision of this Act from making or ' 
instituting the application, suit or appeal, or executing the decree in 
question, as the case may be, shall be excluded. 
Negotlabl- 53. The right to receive any amount payable underan award 
es shall be assignable in the prescribed manner. 
amounts, 54 (z) Whoever—~ 
Penalties., (a) intentionally makes any false statement in writing or: makes : 
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&n officer of Government empowered to execute such instrument 


' within the meaning of section 88 of the Indian Registration 


any false statement which has been recorded whether on oath or 
not before any Board or an Appellate Officer, in any Proceeding 
under this Act ; 

(5) intentionally produces before a Board any false copy or 
translation of a document ; 


(¢) falsely personates another and in such assumed character 
produces any document or makes any admission or statement or 
does any other act in any proceeding under this Act ; or 

(d) abets any act punishable under this section ; 
shall, on conviction, be liable to imprisonment for a term-which 
may extend to three years or to fine or to both, 


b 
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(2) No — for any offence uns this section may be 
commenced except by, or with the permission of, the Collector. 

55. (r) The Local Government may make rules for carrying 
out the purposes of this Act. 

(2) In particular and without prejudice to the sanity of the 
foregoing power the Local Government may make rules to provide 
for all or any of the following matters, namely :— 

(a) the maximum amount of debt which can be dealt with under 
the provisions of this Act ; 

(4) the fees to be paid for anything done under this Act and 
the persons by whom and the manner in which such fees shall 
be paid : 

(c) the allowances, if any, to be paid tothe Appellate Officer, 
the Chairman and other members of a Board ; 

(d) the office establishment of a Board, the pay, allowances and 
conditions of service of such establishment ; 

(¢) the procedure of a Board, and the quorum for a meeting of a 
Board ; 

(/) the forms of application under section 8, of statements of 
debt under section rr, of awards, of certificates under section 21, of 
requisitions under sub-section (2) of section 22, and of certificates of 
discharge under sub-section (5) of section 22 ; 

(g) the transfer of applications under sub-section (3) of section 8 
or sub-section (r) of section 39 and disposal of applications under 
sub-section (3) of section 8; 

(4) the manner of signing and verification of applications under 
eection 8 ; 

(/) the manner of giving notice under sub-section (2) of 


section r2, sub-section (7) of section i3 and sub-section (2) of . 


fection 25 ; 

(j) the marking of original documents produced under sub- 
section (2) of section 14 ; 

(4) the amicable settlement by a Board of debts under 
section I5; , 

(/) the summoning and examination by a Board of parties and 
iheir witnesses, and the production of documents, under sub- 
section (7) of section 16 ; 

(m) the determination by a Board under sub-section (2) of 
section 18 of the amount of the principal of a cebt and the amount 
of interest due thereon ; 

(n) the settlement of debts by a Board under section 19 ; 

(v) the grant of a certificate under section 21 ; 


Power to make 
es. 
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Penalty for breach 
ofrules. 
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($) the declaration by a Board under sub-section (7) of 
section 32 that a debtor is insolvent, the sale of his property and 
the reduction of his debts ; 

(q) the determination of a portion of the immovable property of 
a debtor as his dwelling house under sub-section (7) of section 24 ; 

(r) the movable property of an insolvent debtor which shall be 
exempt under sub-section (3) of section 24 from sale ; 

(s) the order of payment of the amount referred to in clause (4) 
of sub-section (7) of section 25 ; 

(¢) the period within which an application under sub-section (3) 
of section 13 and sub-section (z) of section 28 shall be made; . 

(x) the grant of time under sub-section (2) of section 28 for 
payment of the amount dus ; 

(v) the distribution of sale proceeds and the proceedings of a 
Certificate-officer under section 29 ; 

(w) the authorities whose approval is required under section 31 ; 

(x) the manner of giving notice under section 34 and under 
Section 35 ; 

(y) the manner of attachment of immovable property under 
section 37 j 

(s) the transfer and disposal of applications under section 39 ; 

(sx) the manner of making an appeal under sub-section (r) of 
section 40 ; 

(sb) the judicial experience required in the case of certain 
Appellate Officer under proviso to sub-section (7) of section 40 ; 

(sc) the procedure of an Appellate Officer and the control and 
inspection of his work under sub-section (3) of section 40 ; 

(sd) the manner of review under section 44 of a decision or 
order passed by a Board or an Appellate Officer ; 

(se) the representation of a party in proceedings before a 
Board ; 

(sf) the manner in which and the period within which awards 
and certificates shall be registerad under sub-section (z) of 
section 47 ; 

(sg) the publication under section 48 of awards and of certain 
orders ; and 

(sb) the manner of assignment of an award under section 53. 

(3) The power of making rules conferred by clause (0) of sub- 
section (2) is subject to the condition that the rules be made after 
previous publication. 

66, In making any rule under this Act the Local Government 
may direct that a breach thereof shall be punishable with fine which 
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may extend to fifty rupees and, where the. breach is n continuing 
one, with further fine which may extend to ten rupees for every day 
after the first during which the breach continues. 


Notes :—This Act has been pasted with the object of giving 
relief to the sgricultural debtors of Bengal. It applies only to a 
debtor whose primary means of livelihood is agriculture and who is 
a raiyat or an under-raiyat or cultivates land himself or by members 
of his family or by hired labourers or by adhiars. It empowers the 
Local Government to establish Debt Settlement Boards for the 
settlement of debts to which applications may be made either by the 
debtor or the creditor and prescribes the procedure for such 
applications. -The Act provides that the Board shall use its best 
endeavours to induce the debtor and the creditor to arrive at an 
amicable settlement. If such a settlement is arrived at, the Board 
shall embody it in writing or when creditors to whom not less than 
40 per cent. of the total debt is due,agree to an amicable settlement, 
and if the debtor makes an offer for the settlament of any debt not 
included in the amicable settlement which is considered by the 
Board to be a fair offer which the creditor ought to accept, the 
Board may pass an order that the debt shall be settled in accord- 
ance with such offer, "The terms of any settlement of debts shall be 
embodied in an award. When the Board is satisfied that the debts 
of a debtor cannot be reduced to an amount which he will be able 


to repay within 20 years, the Board may declare him to be insolvent. ' 


If the debtor fails to pay any amount payable under an award within 
the time fixed, such amount shall be recoverible as a public 
demand. 

The Act bars suits and proceedings in Civil and Revenue Courts 
in respect of any debt included in an application filed before the 
Board orina statement supplied to the Board, proceedings in 
' connection with which are pending before a Board or any debt for 
which any amount is payable under an award. It also bars the 
execution of certain decrees and certificates, Provisions have been 
made in the Act for an appeal to an Appellate Officer against any 
award or decision or order of a Board. The Board may also make 
a reference to the Appellate Officer and seek his advice, opinion or 
direction. No legal practitioner shall represent any party in any 
proceeding before the Board. 
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BENGAL ACT V OF 1930. 
The Howrah Bridge (Amendment) Act, 1935. 


[Published in the Caleutia Gasette of the gth April, 1936.) 
An Act to amend ths Howrah Bridge Act, 1920. 


t 


WHERRAS it is expedient to amend the Howrah Bridge Act, 
1926, in the manner hereinafter appearing ; 


It is hereby enacted as follows :— 


I. This Act may be called the Howrah Bridge (Amendment) 
Act, 1935. . 

a. In sub-section (1) of section 6 of the Howrah Bridge Act, 
1926 (hereinafter referred to as the said Act),— 


(r) after the words “ The Commissioners may” the words, 
" from time to time, " and 

(2) after the word and figure *' section 5 " the words “ or repay- 
ing any loan raise d under the provisions of this Act ? 
shall be inserted. 


3.. In sub-section (1) of rection 7 of the said Act, for the words 
and figure " raiso the loan referred to in asction 6” the words, 
brackets and letters “ borrow cny sum necessary for carrying out 
the works specified in clauses (a) and (4) of that section " shall be 
substituted. 

4. In section 8 of the said Act,— 

(r) after clause (j) the following clause shall be inserted, 
namely :— 

“ (fa) a tax of not more than one quarter fer cent. on the annual 


~ valuation of all lands and buildings in the municipality of Howrah 


as determined under Chapter X of the Calcutta Municipal Act, 
1923, as extended to the municipality of Howrah and, until such 
valuation is made under that Act, on the annual rateable value of 
holdings situated within that municipality as determined under 
section ‘96 of the Bengal Municipal Act, 1884, and continued under 
the provisions of the Bengal Municipal Act, 1932”; 

(2) in clause (i+), for the words “ within the municipalities of 
Howrah and Tollygunge anc within the South Suburban munt 
cipality " the words '! witbin the Tollygunge and South Suburban 
municipalities " shall be substituted ; 

(3) to clause (ñ) the foLowing shall be added, namely :— 
“and, on the annual valuation of all lands and buildings situated 
within the Garden Reach municipality constituted under the Garden 
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Reach Municipality Act, 1932, as continued under section 13 of that 
Act, and thereafter on the annual rateable value of holdings situated 
within that municipality as determined under the Bengal Municipal 
Act, 1932 :" 

(a) Afi: clause (i the following proviso shall be inserted, 
namely :— 

“ Provided that the tax referred to in clause (1), (a) or (if) shall 
not be levied— 

(a) on any land, building or holding which is exempt under the 
Calcutta Municipal Act, 1923, from the consolidated rate, or, 
under the Bengal Municipal Act, r933, from the rate on poles 
as the case may be ; and 

(4) on any municipal property which is not intended to let out 
to tenants or for otherwise deriving an income therefrom ; 

(5) in clause (v), for the words, brackets, figures and letter “ the 
ferry service established by the Commissioners for the Port of 
Calcutta under the provisions of clause (7a) of section 35 of the 
Calcutta Port Act, 1830” the words “ any steam-vessel plying as a 
ferry within, or partly within and partly without, the limits of the 
Port of Calcutta ” shall be substituted ; 

(6) the word “and” at the end of clause (v) shall be omitted and 
to the said clause the following proviso shall be added, namely :— 

" Provided that the said tax may, in tho case of passengers 
taking season tickefs, be calculated at the rate of eight annas 
per mensem for each such first class ticket and at the rate of four 
annas fer mensem for each such second class ticket or at such lower 
‘rate as the Local Government may, by pem prescribe 5 
and ) à 


(7) in clause (vi), for the word “clause” the aor brackets-and ` 


letters "clauses (ia) and" shall be substituted ; and 


($) after clause (of) the following E aa shall be added, 
namely :— 

" Explanation.—In this section nnd in section o the word 
"gteam-vessel" means every description of vessel propelled wholly 
or in part by the agency of steam and includes a vessel which is 
propelled by electrical or mechanical power. ” 

5. In section g of the said Act,— l 

(1) in sub-section (1),— 


(/) tor the word, “rate” where it occurs for the second time, the 
word "rates" shall be substituted ; 


(ir) for the words and figures "section 85 of the Bengal Muni- 
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cipal Act, 1884” the words and figures ‘section 123 of the Bengal 
Municipal Act, 1932” shall be substituted ; 

(iif) for the figures “1884” where they occur for the second time 
the figures '1932" shall be substituted ; 

(2) after sub-section (1) the following sub-section shall be 
inserted, namely :— 

"Ia "Thetax leviable under clause (fa) of section 8 shall be 
treated as if jt were a part `of the consolidated rate imposed under 
section 124 of the Calcutta Municipal Act, 1923, a8 extended to 
the municipality of Howrah, and shall be collected by the 
Commissioners of that municipality in the manner provided in the 
said Act.” ; 

(3) in sub-section (4), for the words “the Commissioners for 
the Port of Calcutta” the words “the owner of the steam-vessel by 
which the passengers are carried" shall be substituted ; 

(4 )in sub-section (5),— 

(a) at the beginning, the words, brackets, figure and letter 
“Save as provided in sub-section (5a)," shall be inserted ; and 

(6) for the words and figures "sections 131 and 143 of the 
Bengal Municipal Act, 1884" the words and figures “sections 168 
and 184 of the Bengal Municipal Act, 1932” shall be sub- 
stituted ; 

(5) after sub-section (5) the following sub-section shall be 
inserted, namely :— 

(sa) The tax leviabla under clause (v7) of section 8 in the 
municipality of Howrah shalJ, save in respect of carts, be collected 
by the Commissioners of that municipality as if it were a tax levied 
under section 165 of the Calcutta Municipal Act, 1923, as extended 
to the municipality of Howrah.” ; and 

(6) the Axflanation shall ^ renumbered as Resins I, 
and after the Explanation as so renumbered the following dnd 
tion shall be added, namely :— 

Explanation 2.—'lhe word ‘owner’ as used in sub-section (4) 
haa the same meaning ns in the Indian Steam-vessels Act, 1917." 

6. In section 11 of the seid Act,— 

(a) forthe words "the loan" the words “any loan" shall be 
substituted ; 

(^) inthe proviso, after the word, brackets and letter “clauses 
(7)* the brackets and letters, "(/a)" shall be inserted ; 

(e) forthe word “either” the werd “any” shall be substituted ; 
and 
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(d) for the word “two” the word "three" shall be substituted. 
7. In section 16 of the said Act,— 


(r) the words "the Commissioners for the Port of Calcutta or" 
shall be omitted ; 

(2) for the word, brackets and letters "clause (s/)” the words, 
brackets and letters “clauses (fa) and (i7)" shall be substituted ; 
&nd 

(3) for the words "the funds of the Commissioners for the 
Port of Calcutta or the Municipal Funds, as the case may be, 
or any of them" the words "the Municipal Funds" shall be 
substituted, 


8. Insection 18 of the said Act, for the words "the loan” the 
words "any loan" shall be substituted. 


9. After section 18 of the said Act the following section shall 
be inserted, namely :— 

"18A. All lands required for the construction of the new 

bridge including its foundations approaches and 

or gl eae gers slopes.dr for any improvement thereof together 
the new bridge from wi 1 ch. i 
eae kay with all structures on such lands forming pan of 

the said bridge which vest in tbe Commissioners 
under sub-section (r) of section 13, and which are not intended 
to be let out to tenants or for otherwise deriving an income there- 
from shall be exempt from the consolidated rate leviable under 
section 124 of the Calcutta Municipal Act, 1923, including the 
rate leviablé under the said section as extended to the municipa- 
lity of Howrah.” 


Notes :—This Act amends the Howrah Bridge Act, IV of 
1926 (B.C.) so as to empower the Government of Bengal to cause 
to be levied for the purposes of tbat Act a tax on the annual rate- 
able value of holdings within the Garden Reach Municipality, a tax 
on season tickets held by passengers travelling by the ferry service, 
to exempt the Howrah Bridge from municipal taxation in certain 
circumstances and to make certain alterations in the Act so as to 
conform to the provisions of the Calcutta Municipal Act, 1923, as 
extended to the municipality of Howrah. ) 
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NOTES OF CASES. 
Sundar Lal v. Maula Bakhsh. 
Promissory note in favour of a Benamdar—True owner, if can sse. 


The question raised in this case, is whether a beneficial 
owner can sue for recovery of money due on the basis of a 
promissory note which is in favour of a Benamdar. 

Held (per Srivastava and Nanavuity, JJ.) that a person who 
claims to be the true owner of the promissory note cannot sue on 
the basis of the promissory note which is in favour of another 
person, the alleged Benamdar. 

Harkishore Barma v. Guramia Chowdhury (1) followed. 

Sema Ram v. Holi Lai(2) and Braja La! Saha Banikya v. 
Budknsath Fyari Lal & Co, (3) dissented from. 

(1) (1930) I. L. R. §8 Calc. 782. (2) (1950) I. L. R &3 All. s. 
(3) (1927) I. L. R. 55 Calc. 551 ; 53 C. L. J. 37. 


Shiam Lal v». Abdul Raoof. 
Sui? for damages against a constable for alleged false repori— 

Limitation Act (IX of 1908), Article 2, appkhcabshty of. 

This was a suit brought by the plaintiff for damages on the 
ground that the defendant, a police constable, who cherished a 
grudge against the plaintiff, made a false report against him on 27th 
August, 1927. The plaintiff came to know of the existence of the 
report on 15th March, 1928. The suit was filed on 28th August, 
1928. The defendant denied the averments in the plaint and also 
pleaded that the claim was barred of limitation. Both the lower 
Courts applied Article 2 of the Limitation Act and held that the 
suit was barred by limitation. It then went on appeal and ultimately 
the case was referred to a Full Bench. l 

Held (per Sulaiman, C. J., Kendaliand Rachhgal Singh, JJ.) 
that Article 2 of the Limitation Act, could only protect the defen- 
dant if it could be established that the Act done was in strict 
accordance with an enactment or even when such power was 
excoeded it was proved that the act was done in good faith and 
bona fide belief that it was being done in pursuance of an enact- 
ment, But where the defendant had done an act or omitted to do 
an act knowing that he had no ground for so acting the provisions 
of Article 2 would not be applicable. 

So it was As/d that the defendant was to prove that at the time 
he made the report, he acted honestly on some information received 
and even if the report might ultimately turn out to be false it was 
not so within the knowledge of the defendant. 


» 





Pu Calcutta Law bawd 





— € (al 
Vor. um. CALCUTTA | | NOTES PORTION. 








REVIEWS 


The Penal Law of British Indla ; by Sir Hari Singh Gour, 
Fifth Edition, 1936, published by the Central Book Depot, Nagpur, 
Price not mentioned : 


This excellent publication by one of the most erudite and 
capable commentators of the country, is well known to legal 
circles and hardly stands in need of any introduction from us. 
We are glad to find that the publication has reached its fifth 
edition, The most notable feature about it is that the learned 
author has tried his best to reduce its bulk without sacrificing its 
intrinsic merits in response to a number of complaints he has 
received and for this purpose he has adopted all possible means 
conceivable. This has necessitated a thorough revision of many 
parts of the book and asa matter of fact at many places, the book ` 
bas entirely been re-written. In exercising his discretion in the 
‘matter of selecting the case-law, the learned author has divided 
the reported decisions in certain well-defined groups according to 
their importance, nature and utility and he- has given an account 
of ths principle he has followed in the matter in his Preface. An 
abstract of the outstanding legal principles on which the pena} 
law of India has been framed has been given in an intro- 
ductory chapter and we beg to draw the attention of our learned 
readers to the same. In preparing the notes for the book, the 
learned author has shown an aptitude which can scarcely be 
surpassed. The book has been enriched with very suitable 
quotations and extracts from standard works and authoritative 
pronouncements of eminent Jurista, and these should not be lightly 
passed over by any lawyer while hunting out references from this 
book. Foran illustration, we may refer to the extract quoted at 
ID. 451-52 of the book explaining why an abetment of the offence 
of “waging war’ is taken so serious notice of as compared with 
an &betment in the case of the other offences, Knowledge of 
law or of the isolated propositions thereof does not really mean 
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much if in its background there is not an appreciation of the 
reasons which are responsible for its development. It is in this 
ratiocinative method of exposition of law that this book excels 
most. The sources of informations on which the learned author 
has drawm in writing out his commentaries are simply encyclo- 
pedic and to convey an idea of their magnitude in a few words 
is well nigh impossible. No law library can afford to go without 
sucha valuable publication. The get up of the book is quite be- 
coming of its classical character. d 


The Current Law Digest, 1935 : edited by Mr. B. N. Ghosh, 
Advocate, price Rs. 3; published by A. K. Ghosh from the 
Current Law Digest Office, Temple Chambers, 6 Old Post Office 
Street, Calcutta, 


On a previous occasion we had occasion to refer to this valuable 
publication in commending terms and we ere glad to find that 
the learned editor has creditably maintained his enterprise. The 
short notes have been prepared witha real skill and an accurate 
understanding of the judicial decisions abridged in the book. In 
spite of our very close scrutiny of'the different parts of the book, 
we have not been able to discover any instance of clumsiness or 
confusion attaching to any of them. The utility of the publica- 
tion has been greatly enhanced by the classification of the different 
legal topics on a scientific method, Neatness of printing and 
general get-up have made the book quite presentable and attrac- 
tive. The price‘at which the publication has been offered to the 
market is so moderate that it will defy all competition. If the 
learned editor can see bis way to make the book a little more 
exhaustive, we shall have no doubt that it will beat down all its 
rivals in no time. 
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BENGAL ACT IX OF 1936. 


Tho Bengal Alfuvion and Diluvion (Amendment) Act, 1936. 
[Published in ihe Calcutta Gasette of the agrd April, 1936.) 


An Act further to amend the Bengal Alluvion amd Diluvion 


Act, 1847. 
Whereas it is expedient further to amend the Bengal Alluvion x of ' 
and Diluvion Act, 1847, in the manner hereinafter appearing ; 1847. 
It is hereby enacted as follows :— 
Short I, This Act may be called the Henge Alluvion and Diluvion 
ne (Amendment) Act, 1936. 
Anad 3. In section 6 of the Bengal Alluvion and Diluvion Act, 


ment of 1847, after the words “paying revenue directly to Government” 
of Act IX the words “or to any land not subject to the payment of revenue” 
of 1847. shall be inserted. 


Notes :—Accretions to revenue paying estates are resumed 
and assessed under Act IX of 1847 whereas accretions to revenue 
free estates are liable to resumption and assessment under Regula- 
tion II of 1819. The procedure under the Regulation is more 
cumbrous than that under Act IX of 1847. ` ! 

The present Act therefore amends Section 6 of Act IX of 
1847 so as to make it applicable to revenue-free estates also, 





BENGAL ACT X OF 1938. 
The Bengal Whipping Act, 1936. l 
[Published In the Caleta Gasetie of the a3rd April, 1936.] 


An Act to make certain offences against women punishable 
with whipping. l 
Whereas it is expedient to make certain oftences against women 
punishable with whipping ; 
And whereas the previous sanction of the Governor General 
has been obtained under sub-section (3) of section 80A of the Geo. V, 


Government of India Act to the passing of this Act ; Geo. va 
It is hereby enacted as follows :— 6&7 


Shot r. (7) This Act may be called the Bengal Whipping Act, 10 Geo 
extent, 1936, V, c. tor. 
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(2) It extends to the whole of Bengal, 
Offences 2. Whoever— 
ToN i (a) beinga member of an assembly of two or more persons 
whipping thé common object of which is to commit an offence punishable 
orinad- under section 366 of the Indian Penal Code, abets, commits or 
rais to attempta to commit such offence, or 
punish. (6) abets commits or: attempts to commit in respect of any 
oat female person any offence punishable under section 366A, 3G6B, 
367, 372 or 373 of the said Code ; 
may be pu nished with whipping in lien of or in addition to any 
other punishment to which he may for such abetment, offence or 
attempt be liable under the said Code. 


Notos:—This Act provides for whipping gw. an additional 
punishment in some of the more serious offences against women 
and has been passed with a view to meet the public demand that 
provision should be made for the infliction of whipping as a 
deterrent punishment in such cases, 


BENGAL ACT Xl OF 19386. 
The Bengal Municipal (Amendment) Act, 1936. 
[Published in the Calcutta Gasefte of the agrd April, 1936 ] 
An Ad Jürthas lo amend the Bengal Municipal Act, 1932. 


Whereas it is expedient farther to amend the Bengal Municipal 
Act, 1932, in the manner hereinafter appearing ; 


And whereas the previous sanction of the Governor General 


has been obtained under sub-section (3) of section 80A of the 
Government of India Act to the passing of this Act ; 
It is hereby enacted as follows :— 
Short 1. This Act may be called the Bengal Municipal (Amendment) 
title. Act, 1936. 
Amend- a. In clause (44) of section 3 of the Bengal Municipal Act, 


mentof 1932 (hereinafter referred to as the said Act), for the words "the 


of Bengal Magistrate" where they occur for the first time the word ‘Magis- 
d XV trate? shall be substituted. 


1922. 
Amend- 3. In section 16 ofthe said Act,— 
. ment of (4) in proviso (2) for the words “one year" thé worda then 


years” shall be substituted, and 


Act XLV 
of 1860, 
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(i) m proviso (3), for the words “unless he is qualified for 
election as a Commissioner" the words “unless, irrespective of 
whether his name isor is not included in the electoral roll, he 
possesses the necessary qualifications of a voter" shall be subs 
tituted. 

4. In section 18 of the said Act,— 

(a) for clauses (7) and (ff) of sub-section (z) the following 
clauses shall be substituted, namely :— 

"(f) increase the number of Commissioners to be appointed 
by the Local Government: beyond the proportion mentioned in 
that section in order to secure the proper representation of such 
industry or industries and of labour employed therein : 

Provided that the number of Commissioners to be appointed 
by the Local Government shall in no case exceed one-half of the 
total number of the Commissioners of the municipality ; or 

(ti) (a) constitute industrial constituencies for the represen 
tation of such industry or industries and of labour employed there- 
in on sech basis as may appear to the Local Government to be 
expedient if it considers that such industry or industries and labour 
should be represented by elected Commissioners, and 

(5) provide for the representation of the inhabitants who are 
not directly concerned with such industry or industries by the 
formation of electoral constituencies for such inhabitants, 
on such basis as may appear to the Local. Government to be 
expedient ; 

anl the Local Government may further provide for election 
by general electorates in any portion of such municipality.” ; 

(P) for su'-section (2) the following sub-section shall be subs- 
tituted, namely :— 

"(2) Inany municipality where the number of Commissioners 
to be appointed by the Local Government is increased in the 
manner mentioned in clause (i) of sub-section (7) or where any 
industrial constituency is constituted in the manner mentioned 
in sub-clause (a) of clause (if) of that sub-section, the appoint- 
ment of such additional Commissioners, or the election of Com- 
missioners from such constituency, asthe case may be, shall be 
made from persons directly concerned in or connected with such 
industry or industries and the labour employed therein." 

5. In section 23 of the said Act,— 

(r) in sub-section (2),— 

(i) in clause (57), the comma after the word “holding” shal} 
be omitted ; 


Sia 


Amendment of 
section 18. 


Amendment of 
sectlon 23. 


825 


Amendment of 
section 25. 


Insertion of new 
section a5A. 
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(i) in sub-clause (a) of clause (7/7),— 

(a) after the words and figures "of section 123" the words 
and figures "or, in the case of the municipality of Howrah, any 
sum as consolidated rate under the provisions of the Calcutta 
Municipal Act, 1523, as extended to that municipality” shall be 
inserted, and 

(b) the brackets and words "(other than cart registration fees)” 
shall be omitted. 

(2) in sub-section (5),— 

(f) in clause (7),— 

(a) after the word ''paid" the words “for such financial year" 
shall be inserted, and 

(2) after the word and figures "section 123" for the words 
"for such financij] year” tbe words and figures "or in respect of 
the consolidate rate under the provisions of the Calcutta Municipal 
Act, 1923, na extended to the Municipality of Howrah” shall be 
inserted, and 

(if) in clause (sf), the brackets and words "(other than cart 
registration fees)" shall be omitted. 

6. In sub-section (3) of section a5 of the said Act, after the 
words "by a candidate" the words “other than a candidate who is 
elected," shall be inserted. 


7. After section a5 of the said Act the following section shall 
be inserted, namely : 

"254. (r) Where a person who has been elected to be a 

Commissioner was not eligible for election 
ul das ald id on account of a disqualification mentioned 
sioner. in section 2a, the election of such person 

shall be void upon the Local oye ere 
making a declaration to that effect :— 

Provided that such a declaration shall not be made if the 
question whether such person was so disqualified was raised 
in & petition under section 36 and decided on its merits or if 
such a petition, in which the question ig raised, is pending 
disposal. 

(2) No act done by such Commissioner in execution of the office 
before the time when the declaration under sub-section (z) is made 
shall be invalidated by reason of that declaration. 

(3) If an election is declared void under sub-section (r) a date 
shall be fixed by the District Magistrate and the necessary steps 
taken for holding a fresh meen for filling the woe as though 
it had been a casual vacancy, " 
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8. In section 38 of the said Act,— 

(i) in sub-section (z), after the word “ procures" the words 
“or attempts to procure” shall be inserted, and 

(i) in sub-section (2), after the words '* makes or procures " 
words ‘‘or attempts to make or procure ” shall be inserted. 

g. In sub-section (7) of section 30 of the said Act, for the 
words “he is not qualified to vote thereat " the words " his name is 
not included in the electoral roll” shall be substituted. 

10, In section 37 of tbe said Act,— | 

(f) in sub-section (z), for the words beginning with “after hold- 
ing such inquiry " and ending with " or setting the election aside ” 
the words “ hold such inquiry in AA with the prescribed 
procedure as he deems necessary." shall be substituted ; and 

(if) sub-section (4) shall be omitted. 

1I. In section 38 of the said Act,— 

(7) for the words “ The Judge, if he is satisfied that” at the 
‘beginning the words and figures “If the Judge, after holding an 
inquiry under section 37, is satisfied that ” shall be substituted ; and 

(2) before the words “ shall set aside” the word “he” shall be 
inserted, 

I2. In section 39 of the said Act,— 

(r) for the words “each such" the word “each” shall be 
substituted, and 

(2) after the words “ to have been sill elected" the following 
words shall be inserted, namely :— d 

" Every candidate at the election to wbich the dispute relates 
shall be deemed to be a party to such cispute. " 

13. After section 39 of the taid Act the following sections shall 
be inserted, namely :— 

“39A. If the Judge after bolding an inquiry under section 37 
is satisfied that no ground exists for setting 
aside the election in the manner provided in 

section 38 or modifying it in the manner 
provided in section 39, he shall confirm the election. 

39B. The decision or order of the Judge under section 38, 39 

Decision of the Judge or 39A shall be final, " 
to be final on proceeding 
to set aside election. 
I4, In sub-section (7) of section 57 of tLe said Act, for the 


the 


Confirmation of elec- 
tlon by the Judge, 


words “ata meeting of the Commissioners” the words “in the ! 


presence of the other Co mmissioners (or such number of them as 
would be sufficient to form a quorum at & meeting) assembled for a 
meeting of which notice has beer given,” shall be substituted, 


Amendment “of 
section 57. 


Amendment of 
section 108, 


Substiintion of 
new section for 
section 112. 


Amendment of 
section 113. 


+ 


Insertion of now 
section 113À. 
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15. To sub-tection (2) of section 10$ of the said Act the follow- 
ing proviso shall be added, namely :— 

“ Provided that in the case cf a municipality the income of 
which during the preceding year was two and a half /a&As of rupees 
or more, the provisions of this sub-section shall apply as if the words 
‘five hundred rupees’ were tubstituted for the words "two hundred 
rupees, ” 

16. In cla ute (xiv) of sub-scction (7) of section 108 of the said 
Act, the word ''female" shall be omitted. 


17. For section 112 of the said Act the following section shall 
be substituted, namely :— 
"112. At least two manths before the close of the year, 


the Commissioners shall have prepared a 
complete account cf the actual and expected 
receipts and expenditure for ‘that year 
together with 2 budgel estimate oe the income and expenditure of 
the municipality for the next year. ” 


Annual estimates to 
be prepared. 


18. In section x13 of the said Act,—. 

(r) the words, brackets and figure ''suL.section (7) of” shall be 
omitted, and 

(2) for the words “at the next meeting” the words, figures, 
brackets and letter “at the special meeting referred to in sub- 
section (z) of section 113A” shall be substituted. 

19. After section 113 of the said Act the following section shall 
be inserted, namely :— 


referred to in 
any written 


"rr3A. (r) The accounts and estimates 


Accounts, estimates and section r12, together l with 


estions to be laid suggestion deposited under section 113, shall 
ore the Commis- ba iid ek C e à 
scita. e laid before the Commissioners at à meet- 


ing specially convened for the purpose at 
leagt one month before the close of the year. 


(2) Subject to the provisions ef section 116, the Commissioners 
shall, at such meeting, decide upon the appropriations and the ways 
and means contained in the budget estimate and, by resolution, 
sanction & budget which shall be submitted to the Local Govern 
ment or to such officer or officers as the Local Government may, by 
order, direct in this behalf. 


(3) Subject to the like provisions, the Commissioners may vary 
or alter from time to time, as circumstances may render desirable, 
by special resolution, the budget sanctioned under sub-section (2). " 
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20. In eection 114 of the said Act, for the word and figures 
"section r12" the words, figures and letter “sections 11a, I13 and 
113A” shall be substituted. 


Bon 


Amendment of 
section 114. 


ar. Insection 116 of the said Act, for the word and figures* Amendment of 


“section 112” in the two places where they occur the word, figures 
and letter section 113A” shall be substituted. 

22. For the proviso (o sub-rection (3) of section 126 of the said 
Act the following proviso shall be substituted, namely :— 

"Provided that the exemption from paying the full rate conferred 
under this sub-section— 

(/ shall not apply where the Commissioners . have, before 
the conservancy arrangements referred to in this sub-section were 
made, provided an underground sewerage system which is, in the 
opinion of the Local Government, of sufficient capacity and in every 
respect adequate for the efficlent treatment and disposal of all 
sewage in the area served by it ; 

(if) shall where the Commissioners have, after the con 
servancy arrangements referred to in this sub-section were made, 
provided an underground sewerage system which, in the opinion of 
the Local Government, fulfils the requirements specified in clause 
(/) terminate after a term of years to be determined by the Local 
Government in each case ; 

(if) may, subject to the approval of the Local Government, 
be granted by the Commissioners at a meeting to 2 mill, factory, 


dockyard, workshop, coofy-depot, school, hospital, market, court- 


house or other similar pisce which contributes or has com 
tributed towards the construction of an undergound sewerage 
system.” 

23. Inthe proviso to sub-section (2) of section 128 of the 
said Act, for the words “so ascertained” the words “of the buik 
ding or buildings on the holding" shall be substituted. 

24. In section 136 of the mid Act,— 

(z) the words "by the assessor" ; and 

(a) in clause (e), the words "and occupier” shall be omitted. 

as, ln sub-section (r) of section 137 of the said Act 

(7) the words “and assessment" shall be omitted, and 

(2) for the words “original lists" the words “original list" shall 
be substituted. l 

26, In section 138 of the said Act,—— 

(z) in sub-section (r),— i 

(a) in clause (7) the words “or occupier” and "or occupa- 
tion”, and 


section 116, 


Amendment of 
section 126. 


Amendment of 
section 128, 


Amendment of 
section 136. 


Amendment of 
section 137. 


Amendment of 
section 138. 


865 


Insertion oí new 
section 144A. 


Amendment of 
section 145. 


Amendment of 
section 146. 


“Amendment of 
section 148. 


Amendment of 
section 149. 


Insertion of new 
section 198A 
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(4) in clause ( /), the words “or occupier” in both places 
shall be omitted ; and 
(2) in sub-section (4), for the words “or Vice-Chairman” the 


*words “Vice-Chairman or Secretary” shall be substituted. 


27. After section 144 of the said Act the following section 
shall be inserted, namely : l 

"r44À. Every person succeeding to any land or building by 
Personssucceeding inheritance shall within three months from the 
to lands or bull- 
dings to give notice Gate of such succession give notice in writing of 
to the such succession to the Chairman and the pro- 
visions of sub-section (3) of section 144 shall apply mutatis mutandis 


to such a case.” 


348, In section 145 of the said Act,— 

. (r) in sub-sections (2) and (3) the words “and assessment", 
and 

(2) in subsection (2), the words “conversant with local con- 
ditions” S 

shall be omitted. 

29. In sub-section (7) of section 146 of the said Act, the words 
“and assessment” shall be omitted. 

30. Sub-section (3) of section 148 of the said Act shall be 
omitted, 

31. In section 149 of the said Act,— 

(r) in sub-section (7), for the word “two” the words ‘not 
Jess than two nor more than four” shall be substituted ; 
and ; 
(2) for sub-section (3) the following sub-ections shall be subs 
tituted, namely :— 

“(3) The quorum shall be fixed by the Commissioners at a 
meeting. 

(4) The decision in such cases of the Committee, or of a 
majority of the members present, shall be final. 

(5) In case of equality of votes, the person presiding shall have 
& second or casting vote." 


32. After section 198 of the seid Act the following section shall 

be added, namely :— 
“yo8A. The Commissioners ata meeting with the sanction 
of the Local Government may make rules in all 
: pa ae: matters connected with the purposes of rection 
rules as to ferries. 192, and for other matters relating to the manage 


ment and leasing out of ferries.” 


a 
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33. In clause (a) of section 215 of the seid Act, the words “of 
municipal taxes” shall be omitted. 


34. In section 250 of the said Act, after the word “municipa- 
lity” the words “or part thereof” shall be inserted. 


35. Inthe proviso to clause (xi) of sub-section (r) of section 
370 of the said Act, after the word "firm" the words and figures 
"to which the proyisions of the Indian Factories Act, 1934, apply 
and which is” shall be inserted. 


36. After Chapter XVII of the said Act the eno wing Chapter 
shall be inserted, na mely :— 


" CHAPTER XVIIA. 


Fairs or melas. 

414A, The Commissioners at a meeting may require the owner 
or lessee of a fair or ssela or an owner or a 
lessee of land intending to establish a fair or 
mela thereon, to obtain a license in this 
behalf from the Commissioners on such 
terms and conditiong and on payment of such fees as may be 
prescribed. 

414B. The Commissioners at a meeting may, by public notice 
issued at least one month before the date of 
any fair or se/a, prohibit prostitution within 
such fair or e/a or within half a mile 


Power of Commis- 
sioners to grant licenses 
for fairs or melas. 


Prohibition of prasti- 
tution within falrs or 
melas 
thereof. 

414C. The Local Goverament may make rules regulating 

ee ee the granting of licenses for holding fairs or 
melas. melas and fixing the fees in respect thereof, " 

37. in section 459 of the said Act, after clause (7) the following 
clause shall be inserted, namely :— 


Ga) Jegnlating the maintenance and management of such 
schoola ;' 
38. After section 459 of the said Act the following sub-heading 
and gection shall be inserted, namely :— 
“ Hospitals and Dispensaries. 


~- 4594. The Local Government may make rules degulating: 


Dawes: to males We establishment, maintenance and manage- 


regulating the Tom ment of pera and dispensaries by the 
ment, maintenance an y 
D erent of seis Commissioners, ” 

š. 


39. To subsection (r) of section 462 of the said Act the follow- 
ing words shall be added, namely :— 


Byn 


Amendment of 
section 315. 


Amendment of 
section 250. 


Amendment of 
section 370. 


Insertion of new 
Chapter X VIIA. 


Amendment of 
section 463. 


88» 


Inserlion of new 


section 464A, 


Amendirent of 
section 465, 


Amendment of 
section 500. 


* 
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“ And if the Local Government so directs then notwithstanding 
anything contained in that Act, all or any of its provisions shall, 
mutatis mutandis, apply and extend to such municipality. ” 

40. Below the sub-heading “Dogs” after section 464 of the said 
Act the following section shall be inserted, namely :— 

“464A. The Commissioners may, by public notice, require 

that every dog shall wear a collar to which 
dogs shall car tokens! shall be attached a token to be issued by the 

Commissoners, and may, from time to time, 
by like notice, announce that, with effect from a date to be specified 
in the notice, every dog found wandering about streets or public 
places without a collar bearing such token will be liable to be 
destroyed or otherwise disposed of. ” 

41. For clause (if) of sub-section (7) of section 465 of the said 
Act the following clause shall be substituted, namely :— 

*" (5j) After a date specified in this behalf in a'notice published 
under section 464A, destroy or cause to be destroyed or otherwise 
dispose of any dog found wandering about streets or public places 
without a collar bearing a token issued by the Commissioners under 
section 464A. " 

42. In section soo of the said Act,— 

(i) After the entries relatirg to section 144 the following entries 
shall be inserted, namely :— l 


I | 2 3 4 


* Section. 144À Obligation to give 
notice ot tranaler of title 
in land or building by 
laheritsnce. * 










Twenty-five rupees | Five rupees 





(ii) After the entries relating to section 178 the following entries 
sball be inserted, namely :— 












Failure to take out 
a license. 






Twice the amount pay- 
able for license, exclu- 
sive of the amount so 


payable, "' 


9 
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(iii) After the entries relating to section 41r the following 
entries shall be inserted, namely :— 





“Section 414À Holding a fair or | Two hundred rupeet | Twenty-five 
mela without or other- rupees. 
wise than in conformity 
with the terms of a 
license. 


“Section 414B lrohibit'on of prosti- | Five hundred rupees 
tution. 


- 


43. Below the sub-heading 4?$«ais after section 529 of the said 
Act, the following section shall be inserted, namely :— 


*" 529A. (T) Any person aggrieved by any entry in or omission 
from the final electoral roll published under 
Ti roca regarding ele section ar may, within fifteen days from the 
date of publication of such roll, appeal to 
the District Magistrate and if the District Magistrate on such appeal 
Girects any modification or addition to be made in such roll the roll 
shall be amended accordingly and the amendment so made shall be 
published in the same manner as the final roll, 


(2) No entry in or omission from a final electoral roll published 
under section 21 shall be liable to be called in question ctherwise 
than by such appeal, P 


44. In sub-section (2) of section 550 of the said Act, after 
the words “in the order” the words “so published” shall be 
inserted. 

Notes :—The law relating to the Municipalities in Bengal was 
consolidated and amended in 1932 by the Bengal Municipal Act, 
XV of 1932. Since then, certain anomalies have been discovered 
and some practical difficulties have been experienced in the working 
of the Act. The present Act removes those difficulties and anomalies 
and introduces the following important changes in addition :— 


(1) Changes in the franchise qualifications and the term of 
the body of the appointed Commissioners of newly created 
municipalities. 





Son 


Insertion of new ' 
section sagA. 


gon 


1935+ 
LL.R. 60 Bom, 75. 


m 
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(2) Certain concessions have been allowed in regard to the 
payment of conservancy rate to mills and factories, 


(3) Provisions have been made for the proper control of fairs 
and melas within Municipalities, 
(4) Municipalities have been permitted to prescribe the compul- 


sory wearing of tokens by dogs and to destroy dogs | net wearing 
tokens. 


(5) A right of appeal has been given with ees to HE prepara- 
tion of the electoral roll. 


^ 


NOTES OF CASES. 
Ram Chandra Doddappa Naik v. Hanamnaik Dadnaik Patil. 


Hindu Law—Son of a Sudra bya Brahmin wmisiress—Righl of 

inheritance. l 

D, a Sudra had two wives, and one woman, who wasa Brahmin 
widow named G, was his mistress and lived in a state of continuous 
concubinage with him. The plaintiffs are the legitimate sons and 
nephews of D and defendant No. 1 is found to have been born of 
G by D. Question arose as to whether defendant No. r was 
entitled to a share in D's property although he was a legitimate 
son as under the Hindu Law the legitimate son of a Sudra is 
entitled as a gasi putra to a share of the inheritance provided his 
mother was in the exclusive keeping of his father. 


Held ( ger Divatia, J. ) that defendant No. 1 being born of a 
Sudra male and a Brahmin mistress is not a dasi putra who alone 
among the class of the legitimate sons would be entitled to a share 
in the inheritance and that defendant No, x is not therefore entitled. 
to any share in his father's property. 
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